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1.  Gomplaint  alleges  unreasonable  throogh  rates  on  cotton  seed  from  points  on  Fort 

Smith  &  Western  Railroad  to  Memphis,  Tenn.  Class  A  rates  then  in  force 
were  admitted  to  be  unreasonable,  and  defendant,  by  leave,  amended  its  answer 
by  stating  that  it  had  established  through  rates  equal  to  the  sums  of  the  local 
rates  .of  the  several  carriers,  based  on  Fort  Smith.  Later,  and  before  the  case 
had  been  submitted,  defendant  Fort  Smith  and  Western  Railroad  increased  its 
local  rates,  and  still  later,  and  before  decision  had  been  rendered,  filed  a  tariff 
of  through  rates  carrying  corresponding  increases  in  rates. 

2.  Defendant  Fort  Smith  &  Western  Railroad  is  a  comparatively  new  road  which  runs 

through  a  comparatively  undeveloped  territory.  It  has  been  operated  at  a  loss 
each  year,  and  has  not  suflScient  equipment  to  warrant  it  in  permitting  its  cars 
to  go  off  its  line  with  through  shipments.  It  declares  that  it  is  and  has  been 
willing  to  establish  through  route  and  joint  rates  to  Memphis  if  it  could  have 
divisions  of  such  rates  equal  to  its  local  rates  and  could  secure  cars  for  such  ship- 
ments from  connecting  carriers.  It  has  secured  concurrence  from  two  connect- 
ing carriers  in  joint  tariff  which  provides  for  loading  in  connecting  carriers'  cars. 

3.  A  carrier's  first  and  paramount  duty  to  the  shipping  public  is  to  make  its 

entire  equipment  do  its  utmost  in  serving  the  shippers  along  its  own  line; 
a  carrier  serving  and  dependent  upon  a  new  and  undeveloped  territory,  and 
unable  to  earn  any  profit  for  its  owners,  may  charge  higher  rates  than  would 
be  reasonable  under  different  conditions,  and  if  carrier  that  forms  part  of  a 
through  route  proposes  to  require  the  transfer  of  freight  from  one  car  to  another 
at  any  junction  point  it  must  specify  in  the  tariff  the  point  at  which  transfer 
will  be  made  and  the  charge  therefor. 

4.  The  increases  in  the  through  rates  made  since  defendant's  amended  answer 

to  this  complaint  was  filed  are  unreasonable  and  unjust.    Through  route  and 
joint  rates  not  in  excess  of  the  sums  of  the  local  rates  which  were  in  effect  when 
such  amended  answer  was  made  are  ordered. 
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T,  K.  Riddick  for  complainant. 

A.  C,  Diistin  for  Fort  Smith  &  Western  Railroad  Company. 

£,  B,  Peirce  for  St.  Louis  &  San  Francisco  Railroad  Company. 

W.  0.  Cromwell  for  Territory  of  Oklahoma. 

Report  of  the  Commission. 

Clark,  Commissioner: 

The  complainant,  a  corporation  composed  of  merchants  and  shippers 
of  Memphis,  Tenn.,  asks,  in  behalf  of  said  merchants  and  shippers  in 
the  city  of  Memphis,  relief  against  all  the  defendants  as  to  alleged 
unjust  and  unreasonable  rates  on  cotton  seed  from  points  of  origin  on 
the  Fort  Smith  &  Western  Railroad  to  Memphis,  and  for  relief  against 
all  defendants  as  to  unjust,  discriminatory,  and  unreasonable  prejudice 
and  disadvantage  alleged  to  be  suffered  by  complainant,  its  members, 
and  the  city  of  Memphis  by  reason  of  the  exactions  of  the  mtes 
claimed  to  be  unjust  and  unreasonable. 

The  relief  asked  is  that  the  Commission  establish  as  just  and  reason- 
able through  rates  on  cotton  seed  in  carloads  from  points  on  the  Fort 
Smith  &  Western  Railroad  to  Memphis,  the  through  rates  now  pub- 
lished and  in  force  on  corn  in  carloads  from  the  same  points  to 
Memphis. 

All  the  defendants  deny  the  existence  of  unjust  and  unreasonable 
rates  on  cotton  seed  or  that  any  unjust,  discriminatory  or  undue  preju- 
dice or  disadvantage  results  to  complainant,  its  members,  or  the  city  of 
Memphis  by  reason  of  the  existing  rates  complained  of. 

The  Territory  of  Oklahoma  intervened  through  its  attorney-gen- 
eral, by  leave  of  the  Commission,  and  joined  in  the  complaint.  No 
testimony  was  offered  in  behalf  of  said  Territory,  or  of  the  defendants 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  and  St. 
Louis  &  San  Francisco  Railroad  Company,  and  the  complainant,  in  its 
brief,  says  that  the  controversy  is  really  one  between  the  complainant 
and  the  Fort  Smith  &  Western  Railroad  Company. 

It  appears  that  the  complaint  was  filed  at  the  instance  of  the  Phoenix 
Oil  Company,  of  Memphis,  a  corporation  operating  cotton  mills  at 
Memphis  and  surrounding  towns. 

No  producer,  shipper,  or  manufacturer,  or  other  person  from  any 
point  on  the  line  of  the  Fort  Smith  &  Western  Railroad,  or  from  any 
point  in  Oklahoma  or  Indian  Territories,  or  the  State  of  Arkansas, 
made  complaint  as  to  the  rates  in  question  or  appeared  to  give  evi- 
dence in  support  of  the  complaint,  either  in  behalf  of  the  complainant 
or  intervener. 

The  rates  complained  of  on  cotton  seed  per  100  pounds,  in  car- 
loads, from  points  on  the  Fort  Smith  &  Western  Railroad  to  Memphis 
and  the  rates  on  corn  from  same  points  to  Memphis  in  force  at  the  time 

of  the  filing  of  complaint  were  as  follows: 
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No  joint  commodity  rate  on  cotton  seed  in  carload  lots  was  in  exist- 
ence at  the  time  of  the  filinfr  of  the  complaint.  The  rates  complained 
of  as  above  set  out  are  Class  A  rates  under  Western  Classification,  and 
shipments  of  cotton  seed  from  points  on  the  Fort  Smith  &  Western 
Railroad  to  Memphis  were  governed  thereby.  These  through  class 
rates  were  higher  than  the  combinations  of  the  locals  from  the  same 
points  on  the  Fort  Smith  &  Western  Railroad,  through  Fort  Smith,  to 
Memphis  over  the  lines  of  the  other  defendants. 

The  local  rates  on  cotton  seed,  in  car  loads,  from  stations  on  the 
line  of  the  Fort  Smith  &  Western  Railroad  to  Fort  Smith,  minimum 
weight  30,000  pounds,  were,  at  the  time  of  hearing,  as  follows  (I.  C.  C, 
201): 


From— 


Rate  in 
cents  per 

100 
pounds. 


Bokoshe.  Ind.  T 

Milton  to  Gamer,  Ind.  T.,  inclusive... 
Hanna  to  Weleetka.  Ind.  T.,  inclusive 
Okemah  to  Dustin.  Ind.  T.,  inclusive. 
Fallis  to  Oathrie,  Okla.,  inclusive 


10 
12 
13 
14 
16 


Other  points  on  the  line  in  the  same  groups  with  the  stations  above 
named  took  the  same  rates.  The  former  local  rates  were  uniformly 
4  cents  less  per  100  pounds  from  these  points  and  the  other  stations  in 
the  same  groups,  taking  the  same  rates. 

On  July  2,  1907,  after  the  testimony  herein  was  taken,  defendant 
Fort  Smith  &  Western  Railroad  Company,  by  leave  of  the  Commis- 
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sion,  amended  its  answer  and  stated  that  since  the  filing  of  its  original 
answer  it  had  withdmwn  the  Class  A  rates  on  cotton  seed  by  Supple- 
ment 37  to  I.  &  O.  T.  Tariff  No.  1-H,  I.  C.  C.  No.  49,  reading  as  follows: 

Western  Classification  rating  will  not  apply  on  shipments  of  cotton-seed  car  lots  from 
stations  on  Fort  Smith  &  Western  Railroad  to  points  covered  by  this  tariff.  Rates 
will  be  made  on  combinations  of  locals,  but  shipments  will  be  accepted  only  when 
cars  provided  by  the  connecting  carrier  are  available.  If  shipments  are  made  in  this 
company's  cars,  shippers  will  be  required  at  their  own  risk  and  expense,  subject  to 
the  usual  demurrage  charges,  to  unload  or  transfer  same  at  junction  points. 

As  a  part  of  said  amendment  to  answer,  it  further  alleged  that  it 
had  published  and  filed  tariff,  effective  June  11,  1907,  as  follows: 

On  shipments  of  cotton  seed  originating  at  stations  on  the  Fort  Smith  &  Western 
Railroad  on  which  freight  charges  have  been  paid  at  current  tariff  rates,  a  refund 
will  be  made  to  consignees  of  4  cents  per  hundredweight  for  every  65  pounds  of  the 
product  manufactured  from  cotton  seed  given  the  Fort  Smith  &  Western  Railroad 
for  shipment  outbound. 

Original  expense  bills  covering  inbound  shipments  of  cotton  seed,  together  with 
statement  of  billing  covering  the  outbound  product  to  be  forwarded  to  this  office,  at 
the  close  of  each  month,  for  which  voucher  will  be  made  in  favor  of  consignee 
direct.     (See  tariff  I.  0.  C,  242.) 

A  carrier  may  properly  offer  lawful  inducements  to  industries  to 
locate  upon  its  lines.  It  may  not  offer  unlawful  or  discriminatory 
payments  or  privileges  as  such  inducement,  as  is  done  in  this  rule. 
The  rule  and  the  practice  which  it  provides  are,  in  our  opinion,  un- 
lawful. 

Said  amendment  to  answer  further  stated  that,  on  May  20,  1907,  the 
said  defendant  filed,  effective  June  22,  1907,  I.  C.  C,  243,  tariff  on 
cotton  seed  in  carloads  from  points  of  origin  on  its  line  to  Memphis, 
Tenn.,  as  follows: 

Rates  in  cents  per  100  pounds. 


To  Memphis,  Tenn., 
from — 

Rate. 

To  Memphis,  Tenn., 
from— 

j^^           To  Memphis,  Tenn., 
from — 

Rate. 

filooker,  Ind.  T 

29i 

III 

Hanna,  Ind.  T 

m 

294 
294 
29i 
294 

Paden,  Ind.  T 

314 

Bokoshe,  Ind.  T 

Indianola,  Ind.T 

Prague  Okla ... 

314 

Boley,  Ind.T 

Kinta.  Ind.T 

Quinton,  Ind.  T 

29* 
334 

Castle,  Ind.  T    

Leqiiire.  Ind.  T 

Shiloh,  Okla 

Crowder,  Ind.  T 

McCurtaln.  Ind.T 

Massey.Ind.T 

Sparks,  Okla 

314 

DuHtin,  Ind.  T 

Warwick,  Okla. 

314 

Fallis,  Okla 

Meridian,  Okla 

Weleetka,  Ind.  T 

304 

Featherstone,  Ind.  T 

i} 

Midlothian,  Okla 

Si 

314 

Wellstone,  Okla.  .. 

31* 
314 

Guthrie,  Okla 

Milton,  Ind.T 

Wilzetta,  Okla 

Okemah,  Ind.  T 

Routing  Instructions,  via  Fort  Smith  and  St.  L.,  I.  M.  &  S.  Ry.,  or  via  Fort  Smith 
and  St.  L.  &  S.  F.  and  C,  R.  I.  &  P.  Rys. 

Rates  will  apply  only  when  loaded  in  cars  furnished  by  the  St.  L.,  I.  M.  &  S. 
Ry.,  C,  R.  J.  &  P.  Ry.,  or  St.  L.  &  8.  F.  Rys. 

If  loaded  in  Ft.  S.  &  W.  R.  R.  cars,  shippers  will  be  required  at  their  own  risk 
and  expense  and  subject  to  the  usual  demurrage  charges,  to  unload  or  transfer  same 
at  Fort  Smith,  Arkansas. 
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Tbis  purports  to  be  m  joint  tariff  with  the  Chicago,  Bode  Idaod  and 
Fadfic  Kaflway  GcMnpany,  the  St  Iioois,  Iron  Monntun  and  Southern 
Railway  Company,  and  the  St  Louis  and  San  Fnuidsoo  BaUroad  Com- 
pany, and  the  rates  therein  named  are  combinations  of  the  local  rates 
of  the  Fort  Smith  and  Western  Bailroad  Company,  then  in  force,  from 
points  on  its  line  to  Fort  Smith,  and  the  local  rates  on  the  lines  of  the 
other  carriers  named  from  Fort  Smith  to  Monphis,  the  kx!al  rates 
between  the  last  two  pmnts  being  17i  cents  per  100  pgmnds.  The 
Chicago,  Bock  bland  and  Pacific  Baflway  Conqiany  concorred  in  tibJs 
tariff,  bat  hter  canceled  its  concorrence,  effectiTC  Sqitember  7, 1907. 
The  other  two  carriers  named  as  partidpants  never  concurred  therein, 
so  that  no  lawful  throngh  roote  via  the  defendants'  lines  with  joint 
rate^  aiq[>licable  thereto  ever  existed  onder  sdd  tariff. 

On  NoTWiber  6, 1907,  the  Fort  Smith  and  Western  Baifaroad  filed, 
effective  Deoraiber  7, 1907,  its  tariff  I.  C  C.  No.  257,  canceling  its 
LC.C.No.2i3.  This  tariff,  Lac.  No.  257,  purports  to  be  a  ]<Mnt  tariff 
with  the  other  three  carriers  mentioned  in  sdd  tariff  L  G.  C.  No.  243. 
The  BodE  Island's  concurrence  in  Fort  Smith  and  Western's  tariffiB  was, 
as  stated,  cancded  on  September  7, 1907.  Concurrence  in  said  tariff, 
I.  C  C.  No.  257,  covering  rates  to^  Memidbis,  has  hem  given  by  the 
St.  Louis  and  San  Frandsco  BaOroad.  Concurrence  of  St.  Louis, 
Iron  Mountun  and  Southern  Buhray  a|^es  only  to  rates  to  Uttle 
Bock.  Thistariff  contdns  the  same  conditions  as  to  fumidiii^  cars 
and  unloading  at  Fort  &nith  that  have  been  herein  quoted  from 
L  C.  C  No.  243b  The  rates,  however,  are  from  1  to  3  cents  higher 
per  100  pounds  to  Manfdiis  than  in  tariff  L  C.  C.  No.  243,  due  to  the 
fact  that  the  defendant.  Fort  Smith  and  Western  Baflroad,  rai$^  its 
local  rates,  effectiTe  on  October  19,  1907,  tariff  L  C.  C.  250,  and 
reissue  of  same  rates  in  tariff  L  C.  C.  258,  effective  December  23, 1907. 

ComplainaDt  farther  contends  that  the  through  rates  on  cotton  seed 
from  the  points  on  the  Fort  Smith  &  Western  Bailroad  should  be  no 
higher  than  the  rates  on  cotton  seed  to  Memphis  from  points  on  the 
Chicago,  Bock  Island  &  Pacific  Bailway,  which  are  similarly  distanced 
from  Memphis.  Nothing  appears  in  the  testimony  to  indicate  that 
conditions  are  the  same  at  the  towns  on  the  Bock  Island  as  at  the 
corresponding  towns  on  the  Fort  Smith  &  Western.  There  is  much 
in  the  record  to  show  that  conditions  are  not  at  all  similar,  but  differ 
widely  as  to  the  age  and  population  of  the  towns,  tonnage  of  the 
railroads,  competitive  conditions,  development  of  the  country,  and 
conditions  as  to  local  markets. 
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The  rates  on  cotton-seed  products  from  Fort  Smith  to  Kansas  City 
and  St.  Louis  and  from  Fort  Smith  to  Memphis,  in  carloads  of  30,000 
pounds,  in  cents  per  100  pounds,  are  as  follows: 


Commodity. 


Cotton-seed  cake  and  meal 

Cotton-seed  hull  and  ashes,  mixed  or  straight . 
Cotton-seed  oil 


K»^^     St.  Louis. 


Memphis. 


12 
10 
12 


The  through  rate  on  cotton- seed  meal,  in  carloads,  from  Fort  Smith 
to  Boston  is  35  cents  per  100  pounds,  and  from  Memphis  to  Boston 
is  28  cents  per  100  pounds. 

The  Fort  Smith  &  Western  Railroad  began  operations  in  the  fall  of 
1903.  Its  line  is  from  Fort  Smith,  Ark.,  west  to  Guthrie,  Okla., 
217  miles.  The  first  20  miles  from  Fort  Smith  it  uses  the  Kansas 
City  Southern  line  under  trackage  contract,  the  terms  of  which  forbid 
the  defendant  road  from  handling  local  traffic.  From  that  point  to  the 
Oklahoma  border  the  road  passes  through  the  Choctaw  and  Cherokee 
Indian  lands,  held  by  Indian  allottees.  There  are  no  highways  or 
bridges  crossing  the  Indian  lands  and  about  10  per  cent  of  the  land  is 
under  profitable  cultivation.  About  15  per  cent  of  the  Creek  Nation 
land  is  under  cultivation.  Small  towns  at  various  points  on  the  road 
have  grown  up  and  business  in  a  small  way  has  been  created  as  a  result 
of  the  building  of  the  road.  Two  daily  passenger  trains  are  operated 
each  way  and  one  daily  freight  train  each  way. 

The  total  freight  tonnage  handled  from  July,  1906,  to  February, 
1907,  approximates  240,000  tons,  the  greater  part  of  which  was  coal 
and  coke.  For  the  year  ending  June  30,  1906,  the  total  tonnage  car- 
ried was  260,000  tons,  of  which  152,000  tons  were  coal  and  coke.  All 
other  commodities  amounted  to  107,000  tons.  The  total  revenue  from 
said  260,000  tons  was  $327,449.03.  Cotton  seed  and  cotton-seed  pro- 
ducts produced  $76,000  of  that  amount. 

With  the  exception  of  Fort  Smith,  Ark.,  and  Guthrie,  Okla.,  the 
towns  on  defendant  line  are  but  small  country  villages.  Cotton  is 
the  principal  agricultural  product,  although  corn  is  grown  in  small 
quantities. 

Defendant  Fort  Smith  &  Western  Railroad  Company's  road  cost 
approximately  $6,000,000  to  build,  exclusive  of  equipment  costing 
about  $1,000,000.  The  outstanding  bonds  December  31, 1906,  amounted 
to  $6,500,000,  of  which  $579,833.33  were  unsold  and  in  the  treasury. 
These  bonds  in  the  treasury  were  used  as  collateral  to  bills  payable  of 
$221,500,  and  equipment  trust  notes  of  $366,435.44.  The  authorized 
bond  issue  of  the  company  is  $7,500,000. 

The  said  railroad,  for  the  calendar  years  1904,  1905,  and  1906,  was 
operated  at  a  loss,  not  earning  enough  to  pay  operating  expenses, 
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interest  on  bonds,  bills  payable,  and  car-trust  certificates,  said  deficits 
being  as  follows: 

1904 $140,390.42 

1905 70,S39.66 

1906 37,226.20 

The  deficit  each  year  has  been  made  up  by  the  stockholders,  who 
are  also  the  holders  of  the  bonds. 

There  are  five  oil  mills  on  the  line  of  the  said  defendant  railroad- 
two  at  Fort  Smith,  two  at  Guthrie,  and  one  at  Weleetka.  Another  is  in 
process  of  construction  at  Prague  and  will  be  in  operation  this  fall. 
The  capacity  of  these  mills  is  much  greater  than  the  volume  of  cotton 
seed  produced  in  the  country  tributary  thereto.  There  are  nine  mills 
at  Memphis. 

The  St.  Louis,  Iron  Mountain  &  Southern  Railway  and  the  St.  Louis 
&  San  Francisco  Railroad  enter  Fdrt  Smith.  The  Santa  Fe,  Rock 
Island,  and  M.,  E.  &  T.  roads  enter  Guthrie,  and  by  reason  thereof 
all  carload  inbound  business  to  these  terminal  points  of  the  Fort 
Smith  &  Western  is  handled  by  these  other  roads,  and  defendant 
has  no  opportunity  to  get  foreign  cars  for  outbound  business  be- 
yond its  own  line,  except  that  at  Crowder  City,  the  M.,  E.  &  T. 
Railway  delivers  to  it  some  inbound  Fort  Smith  business.  Last  season 
it  was  obliged  in  numerous  cases  to  transfer  the  contents  of  cars  at 
Fort  Smith  at  its  own  expense  to  connecting  carriers'  cars  in  order 
to  keep  its  equipment  on  its  own  line,  the  connecting  carrier  often 
taking  from  ten  to  fifteen  days  to  furnish  cars.  Last  year  the  defend- 
ant had  but  300  box  cars  and  could  not  have  handled  the  cotton  seed 
offered  from  and  to  points  on  its  own  line  if  the  oil  mills  thereon  had 
not  agreed  to  accept  the  seed  in  open  coal  cars.  Its  equipment  last 
year  in  box  cars  and  coal  cars  was  inadequate  for  the  needs  of  its  own 
line.  This  year  it  will  have  610  box  cars,  but  it  is  estimated  that  the 
cotton  production  on  its  own  line  will  exceed  last  year's  production 
by  from  10,000  to  16,000  bales,  and  the  total  number  of  box  cars  this 
year  will  not  be  more  than  adequate  to  handle  its  local  traffic. 

The  defendant,  Fort  Smith  &  Western  Railroad  Company,  declares 
that  it  has  at  all  times  been  ready  to  put  in  effect  through  rates  on 
cotton  seed  to  Memphis,-  if  it  could  get  its  local  rates  from  points  on 
its  line  to  Fort  Smith,  as  its  share  of  the  through  rates,  and  be  pro- 
tected in  equipment  on  its  own  line  by  getting  foreign  cars  for  such 
outbound  through  shipments.  Mr.  J.  S.  Davant,  secretary  of  the 
complainant,  testified  that  in  the  division  of  joint  rates  from  points 
on  the  line  of  the  Fort  Smith  &  Western  Railroad  to  Memphis  said 
.  defendant  ought  to  have  the  equivalent  of  its  local  rates  from  same 
points  to  Fort  Smith. 

13  I.  C.  C.  Rep. 

47251—08 3 


8  INTEB8TATE   COMMEBCE   COMMISSION   BEPOBTS. 

No  testimony  was  offered  to  show  any  relationship  between  the 
rates  on  corn  and  on  cotton  seed;  but  the  defendants  testify  that  the 
two  rates  have  no  reference  or  relation  to  each  other,  and  that  neither 
commodity  is  considered  in  fixing  the  rate  on  the  other;  that,  further, 
corn  is  a  commodity  that  moves  during  the  greater  part  of  the  year, 
while  cotton  seed  moves  during  only  a  small  portion  of  the  year. 

A  carrier  can  not  establish  a  through  route  and  joint  rate  except 
under  concurrence  of  the  other  carriers  that  form  parts  of  such  route 
Nor  can  its  joint  tariff  impose  upon  a  connecting  carrier  any  duty,  the 
performance  of  which  can  not  be  compelled  by  a  shipper.  In  the 
absence  of  agreement  no  connecting  carrier  is  obliged  to  furnish  cars 
to  take  shipments  from  points  of  origin  on  another  carrier's  line,  but 
by  their  concurrences  in  the  tariff  now  discussed  the  defendant  con- 
necting carriers  obligate  themselves  to  furnish  cars  for  through  ship- 
ments from  points  on  the  line  of  the  Fort  Smith  &  Western 
Railroad. 

The  tariffs  of  the  Fort  Smith  &  Western  Railroad  now  under  dis- 
cussion provide — 

If  loaded  in  Fort  Smith  &  Western  Railroad  cars  shippers  will  be  required  at  their 
own  risk  and  expense,  and  subject  to  the  usual  demurrage  charges,  to  unload  or 
transfer  same  at  Fort  Smith,  Ark. 

This  condition,  in  effect,  would  destroy  the  through  route  that  is 
established  by  the  tariff.  It  would  break  the  continuous  service  that 
is  essential  in  carrying  over  the  through  route.  A  through  route  is  a 
continuous  line  formed  by  agreement,  express  or  implied,  between 
connecting  carriers,  over  which  shipments  are  to  be  made,  and  all 
services  in  connection  therewith  from  origin  to  destination  must  be 
performed  by  said  carriers  at  their  lawfully'  established  rates  appli- 
cable thereto.  The  service  must  be  continuous  for  every  part  of  the 
journey  over  the  continuous  line.  When  a  through  route  is  estab- 
lished the  shipper  should  not  be  called  upon  at  any  point  therein  to 
assume  possession  or  control  of  his  shipment  or  to  do  any  service  in 
forwarding  it  to  its  final  destination  as  the  tariff  provision  mentioned 
would  require. 

We  are  not  to  be  understood  as  saying  that  a  carrier  may  not,  in  its 
tariffs,  impose  this  condition  when  no  through  route  has  been  formed. 
A  carrier's  first  and  paramount  duty  to  the  shipping  Dublic  is  to  make 
its  entire  equipment  do  its  utmost  in  serving  the  shippers  along  its 
own  line.  Neither  do  we  say  that  carriers  may  not,  in  establishing 
a  through  route,  provide  in  the  tariffs  for  unloading  and  transferring 
at  stated  junction  points  as  a  part  of  the  through  service,  if  said  tariffs 
also  specify  the  kind  of  service  required  in  transferring  at  such  points 
and  the  separate  rates  and  charges  to  be  exacted  therefor.  Such  sepa- 
rate charges  must,  of  course,  be  reasonable  and  just. 
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Hie  tariff  condition  referred  to  would  likewise  prevent  a  lawf al 
application  of  the  rates  named  in  the  tariff.  Under  it  the  rates  would 
not  be  specific,  definite,  and  certain  at  all  times  and  in  all  cases.  The 
separate  rates,  fares,  and  charges  specified  would  not  be  applicable  in 
every  case  to  every  shipper.  The  shipper  procuring  a  foreign  car 
from  a  connecting  carrier  for  loading  at  a  point  on  the  Fort  Smith  & 
Western  would  have  an  advantage  over  the  shipper  using  a  Fort  Smith 
&  Western  car  to  the  extent  of  the  cost  of  unloading  and  transferring 
at  Fort  Smith.  The  regulation  would  permit  a  shifting  rate  upon  the 
happening  of  a  contingency,  and  under  it  unjust  discrimination  and 
undue  prejudice  and  advantage  would  arise,  even  in  the  exerqise  of 
the  utmost  good  faith.  Every  service  offered  and  charged  for  in  the 
transportation  of  property  must  have  its  rate  in  the  tariffs  to  make 
lawful  the  exaction  of  a  charge  for  such  service.  When  a  service  has 
be6n  provided  and  a  rate  established  therefor,  that  service  must  be 
performed  alike  for  all  persons  on  all  occasions  and  the  established 
rate  therefor  must  be  exacted.  The  tariff  provision  referred  to  does 
not  have  the  sanction  of  the  law. 

The  rates  on  cotton-seed  products  are  practically  the  same  from 
Memphis  to  Kansas  City  as  they  are  from  Fort  Smith  to  Kansas  City. 
From  Memphis  to  St.  Louis  these  rates  are  considerably  lower  than 
from  Fort  Smith.  The  rate  from  Memphis  to  Boston  on  said  products 
is  7  cents  per  100  pounds  lower  than  from  Fort  Smith.  The  prices 
paid  the  producers  for  cotton  seed  at  points  on  the  Fort  Smith  &  West- 
ern are  substantially  the  same  as  the  prices  paid  therefor  in  Memphis. 

The  record  does  not  show  that  the  local  rates  on  cotton  seed  from 
points  on  the  Fort  Smith  &  Western  Railroad  to  Fort  Smith  which 
were  in  force  when  testimony  in  this*  case  was  taken,  or  the  local 
rates  thereon  from  Fort  Smith  to  Memphis  over  the  lines  of  the 
other  defendants  are,  under  existing  circumstances  and  conditions, 
unjust  or  unreasonable.  No  showing  is  made  upon  which  the  Com- 
mission could  prescribe  as  just  and  reasonable  through  joint  rates  less 
than  the  combinations  of  such  locals.  The  joint  rate  on  corn  estab- 
lished by  the  defendants  does  not  in  this  case  fix  a  standard  for  a  joint 
rate  on  cotton  seed. 

The  claim  that  the  joint  rates  on  cotton  seed  from  points  on  the 
Fort  Smith  &  Western  Railroad  to  Memphis  should  be  no  higher  than 
the  local  rates  thereon  from  points  on  the  Chicago,  Rock  Island  & 
Pacific  Railway  of  similar  distances  from  Memphis  is  not  established 
by  the  evidence.  A  carrier  serving  and  dependent  upon  a  new  and 
undeveloped  territory,  and  unable  to  earn  any  profit  for  its  owners 
may  charge  higher  rates  than  would  be  reasonable  under  different 
condition^. 

A  through  route  and  joint  rates  are  now  in  existence  from  points  of 
origin  on  the  line  of  the  Fort  Smith  &  Western  Railroad  over  the  lines 

13 1.  0.  C.  Rep. 


10  INTERSTATE   COMMEBCB   COMMISSION   BEPOBTS- 

of  the  other  defendants  to  Memphis  and  to  Little  Rock,  Ark.,  the 
tariff  governing  which  provides  that  the  connecting  carriers  shall  fur- 
nish the  cars  for  through  shipments  from  points  of  origin.  (Tariff, 
I.  C.  C.  No.  257.) 

This  tariff'  names  joint  through  rates  to  Memphis  that  are  in  excess 
of  the  combinations  of  local  rates  based  on  Fort  Smith  which  were 
in  force  when  this  complaint  was  filed,  due  to  the  several  changes  in 
tariffs  and  the  increases  in  rates  which  have  been  made  since  that  time 
and  while  complaint  was  in  course  of  adjudication;  and  to  the  extent 
to  which  such  joint  rates  exceed  such  combinations  of  locals  they  are 
unreasonable  and  unjust. 

The  defendant,  the  Fort  Smith  &  Western  Railroad,  should  be 
required  to  cancel  its  said  tariff  (I.  C.  C.  No.  267)  and  to  issue  in  lieu 
thereof,  and  effective  on  date  of  said  cancellation,  a  joint  tariff  naming 
through  i-ates  from  points  on  the  Fort  Smith  &  Western  Railroad  to 
Memphis  via  the  lines  of  the  carriers  that  have  lawfully  concurred  in 
said  tariff,  not  exceeding  the  sums  of  the  local  rates  of  the  Fort  Smith  & 
Western  Railroad  from  points  of  origin  to  Fort  Smith  which  were  in 
effect  prior  to  October  19,  1907,  and  of  the  connecting  carriers  from 
Fort  Smith  to  Memphis.    An  order  should  be  entered  accordingly. 
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No.  1266. 

THE  TRAFFIC  BUREAU,  MERCHANTS'  EXCHANGE  OF 

ST.  LOUIS, 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  AND  ST.  LOUIS, 
IRON  MOUNTAIN  &  SOUTHERN  RAILWAY  COMPANY. 


BuJnnitted  Decemher  U,  1907.    Decided  December  16, 1907. 


Bates  exacted  by  defendants  for  transporting  grain  and  products  thereof  from 
St  Louis,  Mo.^  to  Little  Rock,  Ark.,  namely,  a  rate  of  18  cents  per  100 
pounds  on  wheat  and  its  products  and  a  rate  of  15  cents  per  100  pounds  on 
other  kinds  of  grain,  known  as  coarse  grains,  including  com  and  oats,  and 
the  products  of  such  coarse  grains,  declared  unlawful,  so  far  as  applied 
to  such  transportation  after  said  traffic  has  been  carried  to  St.  Louis  by 
railroad  ^om  points  outside  that  cityi  and  defendants  required  to  reduce 
the  former  rate  to  the  extent  of  5  ce^ts  and  the  latter  to  the  extent  of  4 
centa 

/.  C.  Lincoln  for  complainant. 

Alexander  G.  Cochran  for  defendants. 

H.  G.  Wilson  for  Kansas  City  Transportation  Bureau,  Intervener. 

Eeport  of  the  Commission. 

Prouty,  Commissioner: 

This  complaint,  which  is  brought  by  the  Traffic  Bureau,  Merchants' 
Exchange  of  St.  Louis,  in  the  interest  of  grain  shippers  doing  busi- 
ness in  that  city,  puts  in  issue  rates  on  grain  from  St.  Louis  to  Little 
Rock  and  various  Arkansas  points,  as  compared  with  similar  rates 
from  Kansas  City  and  other  Missouri  River  points.  No  question  is 
made  as  to  the  jurisdiction  of  the  Commission  over  the  defendants  or 
the  rates  in  controversy. 

Grain  handled  in  St.  Louis  is  grown  in  Illinois,  Missouri,  Iowa, 
and  in  territory  west  of  the  Missouri  River,  mainly  Kansas  and 
Nebraska.  Very  little  comes  from  Illinois.  More  is  obtained  from 
Iowa  and  Missouri;  but  it  was  said  that  75  per  cent  of  the  wheat, 
com,  and  oats  dealt  in  upon  the  St.  Louis  market  was  grown  west  of 
the  Missouri  River. 
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Rates  from  points  west  of  the  Missouri  River  to  St.  Louis  are  made 
by  adding  to  the  locals  from  the  points  of  origin  up  to  the  river  a 
proportional  rate  from  the  river  to  St.  Louis,  which  at  the  present 
time  is  9  cents  per  100  pounds  on  wheat  and  8  cents  per  100  pounds 
on  coarse  grains.  All  grain  obtained  from  this  territory,  therefore, 
costs  the  St.  Louis  merchant  more,  by  the  amount  of  these  arbitraries, 
than  it  costs  the  dealer  located  at  some  Missouri  River  point.  Grain 
grown  in  Iowa  and  Missouri  may  reach  Kansas  City  and  St.  Louis 
at  the  same  or  different  rates,  according  to  the  locality  in  which  it  is 
produced,  and  the  rate  here  may  be  less  to  St.  Louis  than  to  Kansas 
City. 

Rates  from  St.  Louis  and  Kansas  City  to  Little  Rock  and  other 
Arkansas  territory  in  question  are  the  same,  being  at  the  present 
time  18  cents  per  100  pounds  on  wheat  and  15  cents  per  100  pounds 
on  coarse  grains.  Omaha  takes  a  differential  3  cents  above  Kansas 
City,  thus  producing  a  rate  of  21  cents  on  wheat  and  18  cents  on 
coarse  grains.  These  rates  from  Missouri  River  points  are  propor- 
tional rates  and  less  than  the  locals  from  the  same  points ;  the  rates 
from  St.  Louis  are  the  regular  locals. 

The  territory  in  question  is  sometimes  spoken  of  as  Little  Rock 
territory  and  sometimes  as  Arkansas  territory.  The  distance  from 
St.  Louis  to  Little  Rock  is  345  miles  via  the  lines  of  the  defendants } 
from  Kansas  City,  504  miles  via  the  short  line.  The  difference  in 
favor  of  St.  Louis  seems  to  be  greater  in  case  of  other  portions  of 
this  territory.  For  instance,  Knobel  is  198  miles  from  St.  Louis  and 
479  miles  from  Kansas  City.  It  was  said  that  the  average  distance 
from  Kansas  City  was  480  miles  and  from  St.  Louis  277  miles. 

The  distance  from  a  point  west  of  the  Missouri  River  to  a  point 
in  Arkansas  territory  would,  in  all  cases,  be  greater  via  St.  Louis 
than  via  Kansas  City,  and  sometimes  this  difference  would  be  equal 
to  the  entire  distance  between  Kansas  City  and  St.  Louis.  The  Mis- 
souri Pacific  Railway  has  in  effect  what  it  terms  "out-of-line"  rates, 
under  which  traffic  may  be  diverted  to  roundabout  routes  upon  pay- 
ment of  a  specified  sum  above  its  regular  rate,  according  to  the  in- 
creased distance.  It  appeared  in  testimony  that  this  company  reck- 
oned the  difference  in  distance  by  its  line  via  St.  Louis  from  many 
points  upon  the  Missouri  Pacific  west  of  the  Missouri  River  at  170 
miles,  and  that  the  out-of-line  addition  for  this  added  haul  was  8 
cents  per  100  poimds,  so  that  traffic  may  now  be  transported  from 
points  on  the  Missouri  Pacific  through  St.  Louis  to  Little  liock  terri- 
tory by  paying  3  cents  above  the  rate  by  the  direct  line,  which  direct- 
line  rate  would  ordinarily  be  the  same  as  via  Kansas  City. 

Grain  merchants  at  St.  Louis  seem  formerly  to  have  done  consid- 
erable business  in  this  territory,  but  within  the  last  few  years  have 
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found  themselyes  unable  to  sell  there.  Conceiving  that  this  was  due 
to  the  adjustment  of  rates,  and  that  their  position  entitled  them  to  a 
better  rate  than  Kansas  City,  they  applied  to  the  defendants,  who, 
acting  upon  this  request,  filed  with  the  Conunission,  in  the  winter  of 
1906,  a  tariff  naming  proportional  rates  from  St.  Louis  of  11  cents 
per  100  pounds  on  wheat  and  9  cents  per  100  pounds  on  com  and  oats. 
The  filing  of  this  tariff  created  ji  storm  of  protest  from  various  quar- 
ters, notably  Elansas  City,  and  the  defendants  withdrew  the  tariff  as 
soon  as  possible  after  it  became  effective. 

It  being  evident  that  other  localities,  notably  Kansas  City,  were 
interested  in  the  disposition  of  this  question,  this  investigation  was 
set  down  for  hearing  at  that  point,  upon  notice  to  the  commissioner 
of  the  transportation  bureau  of  the  Commercial  Club  of  Kansas  City, 
who  appeared,  made  a  full  statement  of  the  position  of  the  interests 
which  he  represented,  produced  testimony,  and  filed  a  brief.  The 
grain  interests  of  Omaha  were  also  notified,  but  have  not  seen  fit  to 
intervene.  The  Little  Bock  Board  of  Trade  has  filed  a  statement 
setting  forth  its  position.  Li  disposing  of  the  case  the  claims  of  all 
these  conflicting  interests  have  been  considered. 

If  this  case  were  to  be  decided  without  any  reference  whatever  to 
competitive  conditions  at  St.  Louis  and  Kansas  City,  it  is  clear  that 
rates  from  St  Louis,  by  virtue  of  its  greater  proximity  to  Little 
Bock  and  Arkansas  points,  ought  to  be  less  than  the  rate  from  Kansas 
City.      . 

If  the  competitive  conditions  which  do  exist  are  to  control,  then 
these  rates  ought  all  the  more  to  be  less  from  St.  Louis,  since  these 
two  markets,  deriving  their  supplies  largely  from  the  same  source, 
compete  in  this  territory  and  therefore  rates  via  the  several  lines 
from  points  of  origin  to  final  destination  ought  to  be  substantially 
the  same.  At  the  present  time  the  rate  is  in  many  cases  against  the 
St.  Louis  merchant  by  the  full  local  from  St.  Louis  to  Kansas  City. 

We  are  of  the  opinion,  therefore,  that  upon  any  view  of  this  matter 
these  rates  from  St.  Louis  should  be  less  than  from  Kansas  City  and 
other  Missouri  River  points.  We  think,  however,  that  the  rates 
formerly  established  by  the  Missouri  Pacific  from  St.  Louis  were 
lower  in  proportion  to  those  from  Kansas  City  than  they  justly  ought 
to  have  been. 

The  Missouri  Pacific  ought  not,  perhaps,  to  be  required  to  make 
the  same  rate  via  St.  Louis,  through  the  application  of  a  proportional 
rate  from  St.  Louis,  which  can  be  obtained  by  taking  advantage  of  its 
out-of-line  rate,  since,  in  the  latter  case,  that  company  enjoys  the 
transportation  for  the  entire  distance  over  its  own  line,  while  in  case 
of  the  proportional  rate  the  grain  may  be  brought  to  St.  Louis  by 
some  other  line. 
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Leaving  the  interest  of  that  company  entirely  out  of  consideration, 
it  must  still  be  remembered  that  a  considerable  quantity  of  grain 
comes  from  sections  east  of  the  Missouri  Kiver,  from  which  rates  are 
not,  on  the  average,  much,  if  any,  higher  to  St.  Louis  than  to  Kansas 
City,  and  may  be  actually  lower,  and  also  that  by  virtue  of  the  fact 
that  the  proportional  rate  is  the  same  from  all  Missouri  Kiver  points 
to  St.  Louis,  that  market  may  own  grain  grown  west  of  the  Missouri 
River  at  a  disadvantage  which,  as  compared  with  Kansas  City,  is  less 
than  the  full  proportional  rate.  For  example,  if  the  grain  originates 
at  a  point  in  Nebraska  from  which  the  rate  is  6  cents  to  Omaha  and 
10  cents  to  Kansas  City,  the  St.  Louis  merchant  pays  15  cents  for  the 
transportation,  as  against  10  cents  by  the  Kansas  City  dealer,  produ- 
cing a  difference  against  St.  Louis,  not  of  9  cents,  but  of  5  cents. 

On  the  whole,  we  are  of  the  opinion  that  rates  5  cents  per  100 
pounds  lower  pn  wheat  and  4  cents  per  100  pounds  lower  on  corn 
and  other  coarse  grains  would  be  reasonable.  This  would  produce 
a  proportional  rate  from  St.  Louis  of  13  cents  per  100  pounds  upon 
wheat  and  11  cents  per  100  pounds  upon  corn  and  other  coarse 
grains.  Apparently,  although  this  was  not  gone  into  upon  the 
hearing,  the  products  of  grain  take  the  same  rates  into  this  territory 
as  the  grain  itself,  and  the  rates  upon  flour,  corn  meal,  and  other 
grain  products  should  be  correspondingly  reduced  from  St.  Louis. 

We  are  also  of  the  opinion  that  the  present  rates  from  St.  Louis 
are  unjust  and  unreasonable,  and  that  the  above  rates,  considered 
in  and  of  themselves  as  proportional  rates,  would  be  just  and  reason- 
able, without  special  reference  to  competitive  conditions  at  the  Mis- 
souri River,  and  that  they  ought  not  to  be  exceeded  for  the  future. 

Little  Rock  contends  that  these  rates  from  St.  Louis  ought  not  to 
be  reduced  because  the  merchants  of  that  city  have  provided  elevators 
for  the  handling  of  this  grain  directly  from  the  field  to  customers  in 
Arkansas  territory.  It  states  tjiat  the  distance  is  much  less  from 
points  of  production  west  of  the  Missouri  River  by  the  direct  line  to 
Little  Rock  than  it  is  via  St.  Louis. 

This  is  undoubtedly  correct,  and  upon  the  basis  of  the  rates  above 
suggested  the  combination  via  St  Louis  will  still  be  materially 
higher  than  via  the  direct  line  from  the  country  station.  Both  Little 
Rock  and  St.  Louis  are  entitled  to  a  fair  and  reasonable  rate  and  to 
do  whatever  business  can  be  done  upon  such  an  adjustment.  In  our 
opinion  the  rates  above  suggested  are  fair  to  St.  Louis ;  if  those  from 
the  field  to  Little  Rock  are  too  high,  they  can  be  reduced  after  investi- 
gation by  this  Commission. 

The  territory  in  question  was  not  very  accurately  defined  upon  the 
hearing,  nor  is  it  certain  that  exactly  the  same  changes  ought  to  be 
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itpplied  in  all  portions  of  that  territory.  We  shall  accordingly  treat 
Little  Bock,  Ark.,  as  typical  of  the  whole  territory  and  issue  an  order 
applicable  to  that  point  alone,  relying  upon  the  defendants  to  readjust 
the  balance  of  their  rates  in  accordance  with  the  views  herein  ex- 
pressed. If  that  adjustment  is  not  satisfactory  to  the  complainants^ 
the  matter  can  be  again  brought  to  our  attention  either  by  further 
proceedings  under  this  complaint  or  by  the  filing  of  a  new  complaint. 

It  should  be  noted  that  no  opinion  is  expressed  upon  the  differen- 
tial of  8  cents  taken  by  Omaha  above  Kansas  CSity  into  this  territory, 
nor  upon  the  reasonableness  of  applying  the  same  proportional  rate 
from  all  points  upon  the  Missouri  J^ver  to  St  Louis,  both  of  which 
matters  were  referred  to  by  the  Kansas  CSity  interests  upon  the 
hearing  there,  and  have  been  again  forcibly  called  to  our  attention 
in  the  brief  filed  by  those  interested. 
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No.  1268. 
HOLCOMB-HAYES  COMPANY 

V. 

ILLINOIS  CENTKAL  RAILEOAD  COMPANY  AND  SOUTH^ 
ERN  RAILWAY  COMPANY. 


Submitted  October  28,  1901,    Decided  December  9,  1907. 


1.  The  Commission  does  not  approve  the  practice  whereby  a  carrier  puts  in 

rates  with  a  clause  under  which  they  expire  after  a  short  time,  for  the 
purpose  of  enabling  the  Commission  to  do  justice  in  a  particular  case. 
In  order  to  prevent  the  discriminations  which  the  act  was  intended  to 
defeat,  the  Commission,  in  such  cases,  will  hereafter  require  the  rates 
to  remain  in  effect  for  a  definite  period  of  time  to  be  designated  in  the 
order. 

2.  Complainant  is  entitled  to  recover  from  defendants  the  sum  of  $3,071.56,  as 

reparation  for  unjust  and  unreasonable  charges  on  specified  shipments 
of  cross-ties  made  under  the  rates  complained  of  in  this  case. 

Charles  L.  Allen  for  complainant. 

J,  M.  Diclcinson^  Ed.  Baxter  and  Blewett  Lee  for  Illinois  Central 
Railroad  Company. 
Ed.  Baxter  and  G.  B.  Northrop  for  Southern  Railway*  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

On  the  1st  day  of  December,  1905,  the  Tennessee  Central  Railroad, 
extending  from  Harriman  Junction,  Tenn.,  on  the  east,  through  Nash- 
ville to  Hopkinsville,  Ky.,  on  the  west,  ceased  to  be  operated  as  a  sepa- 
rate and  independent  road,  and  was  turned  over  under  lease  to  the 
Illinois  Central  Railroad  Company  and  to  the  Southern  Railway 
Company,  the  former  taking  possession  of  that  part  of  the  line  that 
lies  west  of  Nashville,  which  is  now  known  as  the  Nashville  Division 
of  the  Illinois  Central  Railroad  Company,  while  the  Southern  Rail- 
road Company  assumed  control  of  that  part  that  lies  east  of  Nash- 
ville and  is  now  known  as  the  Nashville  Division  of  the  Southern 
Railway.  This  action  was  followed  a  few  days  later  by  a  general 
notice  canceling  all  through  tariffs  formerly  in  effect  over  the  road 

whose  separate  existence  was  thus  terminated. 
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When  this  occurred  the  complainant  was  engaged  in  filling  a  con- 
tract for  the  delivery  of  a  large  number  of  railroad  cross-ties  at 
Pawnee  Junction,  Bloomington,  and  Pazton,  in  the  State  of  Illinois. 
Arrangements  had  been  made  for  shipping  the  ties  from  points  on  the 
line  of  the  Tennessee  Central  Bailroad  both  east  and  west  of  Nash- 
ville. In  view  of  certain  provisions  in  the  contract,  the  complainant 
could  not  delay  the  shipments  without  subjecting  itself  to  a  financial 
loss;  and  instead  of  waiting  for  a  readjustment  of  rates  to  those 
destinations  from  the  points  in  question,  it  was  thought  best  to  s^id 
the  shipments  forward  under  such  rates  as  might  still  remain  in 
effect.  The  shipments  began  to  move  during  the  latter  part  of 
November,  1905,  and  continued  until  February  6, 1906.  From  points 
on  the  new  Nashville  Division  of  the  Illinois  Central  Bailroad — that 
is  to  say,  from  points  on  the  old  Tennessee  Central  Bailroad  west  of 
Nashville — ^2,431  cross-ties  were  shipped  to  Illinois  destinations  in  6 
carloads;  of  these  1,000  ties  in  2  carloads  were  billed  to  Bloomington 
and  1,431  ties  in  4  carloads  were  forwarded  to  Pawnee  Junction. 
From  points  on  the  new  Nashville  Division  of  the  Southern  Bail- 
way — that  is  to  say,  from  points  east  of  Nashville — ^the  complainant 
forwarded  8,711  cross-ties  in  28  carloads  to  Pawnee  Junction  and 
9,155  cross-ties  in  26  carloads  to  Paxton. 

The  complainant  alleges  in  its  petition,  which  was  filed  on  August 
27, 1907,  that  the  rates  actually  ofllected  upon  these  shipments  were 
unlawful  in  that  they  were  excessive  and  unreasonable  in  amount. 
The  record  shows  that  on  the  1,000  cross-ties  shipped  to  Bloomington 
from  points  west  of  Nashville  freight  charges  aggregating  $200  were 
actually  collected,  being  at  the  rate  of  20  cents  per  tie.  The  complain- 
ant avers  that  the  charges  ought  not  to  have  exceeded  16|  cents  per 
tie.  On  the  4  carloads  containing  1,431  cross-ties  shipped  from  the 
same  points  to  Pawnee  Junction  the  defendants  collected  $257.58, 
being  at  the  rate  of  18  cents  per  tie.  The  complainant  now  insists 
that  charges  should  have  been  collected  on  the  latter  shipments  at  a 
rate  not  exceeding  14J  cents  per  tie.  On  the  8,711  cross-ties  shipped 
from  points  east  of  Nashville  to  Pawnee  Junction  the  total  rate  actu- 
ally collected  appears  to  have  been  an  average  of  37.9  cents  per  tie. 
On  the  9, 155  cross-ties  shipped  from  the  same  points  of  origin  to  Pax- 
ton  freight  charges  were  collected  at  rates  from  the  various  points  of 
origin  that  average  35.58  cents  per  tie.  It  is  to  be  inferred  from  the 
whole  record  that  the  rates  actually  collected  were  an  overcharge ;  at 
any  rate,  an  examination  of  the  tariffs  on  file  with  the  Commission 
reveals  no  basis  for  such  average  charges  per  tie.  The  complainant 
now  insists  that  a  reasonable  rate  on  the  shipments  from  points  east 
of  Nashville  would  not  have  exceeded  19^  cents  per  tie.  Its  conten- 
tion is  based  upon  the  allegation  that  shortly  after  these  several 
shipments  were  made  and  the  freight  charges  collected,  as  res^c- 
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lively  indicated  above,  the  rates  were  reduced  by  the  defendants  to 
the  amounts  mentioned  in  the  complaint  a?  the  rates  that  ought 
to  have  been  charged  and  collected.  The  prayer  of  the  complainant  is 
that  reparation,  amounting  in  the  aggregate  to  the  sum  of  $3,159.58,  be 
awarded  to  the  complainant  on  these  shipments,  that  amount  being 
the  difference  between  the  rates  actually  collected  and  the  rates  which 
the  complainant  alleges  were  subsequently  put  in  effect  by  the  defend- 
ants and  are  now  in  force,  although,  as  will  hereafter  appear,  thej 
were  not  in  effect  for  a  long  intermediate  period. 

When  the  case  was  called  for  hearing,  counsel  for  the  respective 
defendants  admitted  that  the  exhibits  attached  to  the  complaint 
correctly  set  forth  the  details  with  reference  to  all  the  shipments 
referred  to  in  the  complaint,  and  that  they  properly  state  the  amoimt 
of  freight  charges  actually  collected.  They  also  admitted,  upon  an 
examination  of  the  whole  situation,  that  the  complaint  was  well 
founded.  Upon  stipulation  and  leave  given,  the  defendants  there- 
fore withdrew  their  respective  answers  and  submitted  the  cause  to 
the  Commission  upon  the  complaint  and  exhibits  attached  thereto 
and  upon  the  testimony  of  Mr.  Holcomb,  which  was  then  taken. 
During  the  course  of  the  hearing  it  was  discovered  that  the  rates  of 
the  defendant,  the  Illinois  Central  Bailroad  Company,  from  points 
on  its  new  Nashville  division  to  the  destinations  in  question  had  not 
been  changed  since  the  date  of  the  shipments.  In  the  absence,  there- 
fore, of  testimony  showing  the  unreasonableness  of  those  rates,  there 
was  no  basis  upon  which  the  Commission  might  enter  an  order  for 
reparation.  For  this  reason  the  complainant  withdrew  its  claim  for 
reparation  on  the  6  carloads  containing  2,431  cross-ties  that  moved 
from  points  west  of  Nashville.  As  to  the  17,866  cross-ties  in  54 
carloads  that  moved  to  the  destinations  mentioned  from  points  east 
of  Nashville,  it.  was  understood  at  the  hearing  that  reparation  might 
be  awarded  on  the  basis  of  the  lower  through  rate  of  19^  cents,  which 
was  established  by  the  defendants  from  those  points  shortly  after  the 
shipments  moved,  by  a  tariff  effective  February  2,  1906.  It  was 
stated  by  counsel  on  the  hearing  that  this  through  rate  was  still  in 
effect.  But  upon  subsequent  investigation  of  the  tariff  schedules  on 
file  in  the  office  of  the  Commission  the  fact  was  disclosed  that  the 
tariff  naming  this  joint  through  rate  was  canceled  in  June,  1906, 
since  which  time  no  through  rate  had  been  in  existence  between  the 
points  in  question.  This  condition  of  the  tariffs  was  called  to  the 
attention  of  the  officers  of  the  Southern  Railway  Company.  And  by 
a  tariff  duly  published  and  filed  with  the  Commission,  effective  No- 
vember 28,  1907,  that  company  and  the  Illinois  Central  Railroad 
Company  have  now  reestablished  the  joiiit  through  rate  of  19^  cents 
per  cross-tie  between  the  points  in  question,  with  a  carload  minimum 

of  250  ties. 
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The  rates  actually  applied  to  the  movements  in  question  seem  not 
to  have  been  lawfully  applicable  on  railroad  cross-ties;  and  in  that 
sense  the  rates  collected  from  the  complainant  on  its  shipmtots  of 
eross-ties  from  points  east  of  Nashville  to  the  destinations  in  question 
were  unlawful.  The  rates  collected  were  also  unlawful  in  the  sense 
that  they  were  excessive  in  amount  and  ought  not  to  have  exceeded 
19^  cents  per  cross-tie.  On  the  basis  of  the  latter  rate,  since  put  in 
effect  as  stated,  the  defendants  are  authorized  and  directed  to  make 
reparation  to  tlie  claimant  in  the  sum  of  $3,071.56.  In  arriving  at 
this  amount  instead  of  $3,074.49,  we  have  taken  into  consideration  the 
fact  that  two  carloads  shipped  to  Pawnee  Junction,  as  shown  in  thie 
exhibit  attached  to  the  petition,  did  not  contain  the  minimum  carload 
jiumber  of  ties,  thus  necessitating  a  reduction  of  the  amount  by  ^.93. 

An  examination  of  the  tariff  trecords  of  the  Commission  discloses 
the  fact  that  the  rate  of  19^  cents,  made  effective  by  the  defendants 
on  November  28,  1907,  as  heretofore  stated,  expires  according  to  its  • 
terms  on  January  1, 1908.  The  defendants  seem  to  have  put  that  rate 
in  effect  on  the  theory  that  justice  to  the  complainant  required  them 
to  establish  it,  and  thus  give  the  Conunission  a  basis  for  granting 
relief  in  this  case.  Jt  is  proper  to  say  in  this  connection  that  we  io 
not  approve  the  practice,  apparently  of  quite  recent  origin,  of  putting 
a  special  rate  in  effect  simply  for  the  purpose  of  enabling  the  Com- 
mission to  do  justice  in  a  particular  case,  and  with  a  clause  in  the 
tariff  under  which,  after  remaining  in  force  for  a  period  of  say 
thirty  days,  during  which  time  the  Commission  will  ordinarily  enter 
its  relief  order,  the  rate  will  expire.  In  such  cases,  whether  they  arise 
on  formal  or  informal  pleadings,  we  shall,  in  order  to  prevent  the 
discriminations  which  the  act  was  intended  to  defeat,  require  the 
rate  to  remain  in  effect  as  a  maximum  for  a  definite  period  of  time 
to  be  designated  in  the  final  order.  And  we  understand  that  the 
defendants,  whose  attention  has  been  called  to  the  matter,  make  no 
objection  to  the  entry  of  an  order  in  the  case  requiring  them  to 
maintain  a  rate  not  exceeding  19^  cents  for  a  period  of  not  less  than 
one  year. 

An  order  will  be  entered  in  accordance  herewith. 
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No.  1010. 

CHICAGO  &  MILWAUKEE  ELECTKIC  KAILKOAD 

COMPANY 

V. 

ILLINOIS  CENTKAL  KAILKOAD  COMPANY;  THE  YAZOO 
&  MISSISSIPPI  VALLEY  KAILKOAD  COMPANY;  ELGIN, 
JOLIET  &  EASTEKN  RAILWAY  COMPANY,  AND  CHI- 
CAGO &  NORTHWESTERN  RAILWAY  COMPANY. 


Submitted  July  18, 1901.    Decided  December  2, 1907. 


1.  CJomplalnant  demands  through  routes  and  general  class  and  conamodlty  rates 

on  movements  in  both  directions  between  points  on  its  own  line  and 
points  on  the  lines  of  the  defendants,  but  it  appeared  from  the  recoi-d 
in  the  case  that  the  shipping  community  described  therein  was  already 
supplied  with  a  reasonable  or  satisfactory  through  route.  For  this 
reason  the  complaint  should  be  dismissed. 

2.  The  proviso  in  section  15  of  the  amended  law  limiting  the  power  of  the  CJom- 

mission  to  establish  through  routes  and  joint  rates  to  cases  where  *'  no 
reasonable  or  satisfactory  through  route  exists  '*  was  not  intended  to 
afford  a  means  by  which  new  lines,  with  the  a,ld  of  the  Ctommissiou, 
may  profitably  force  their  way  into  shipping  districts  built  up  and 
already  well  served  by  older  lines,  and  thus  seize  and  divide  with  the 
latter  such  traffic  as  may  be  offered  for  movement.  The  purpose  of  the 
clause  was  to  afford  relief  to  shipping  communities  and  not  to  aid  car- 
riers to  acquire  strategic  advantages  in  their  contests  with  one  another. 

3.  The  act  makes  no  distinction  between  railroads  that  are  operated  by  elec- 

tricity and  those  that  use  steam  locomotives;  both  are  subject  to  the 
act  when  engaged  in  interstate  transportation  and  are  entitled  to  equal 
consideration  in  any  controversy  before  the  Ck)mmlsslon, 

Fayette  S.  Munro  for  complainant. 

J.  M,  Dickinson  and  Blewett  Lee  for  Illinois  Central  Railroad 
Company  and  Yazoo  &  Mississippi  Valley  Railroad  Company. 
Samuel  A,  Lynde  for  Chicago  &  Northwestern  Railroad  Company. 

Report  of  the  Co3imission. 

Harlan,  Commissioner: 

This  is  an  application  under  section  15  for  the  establishment  of 
through  routes  and  joint  rates.    The  complainant  demands  througli 
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routes  and  general  class  and  commodity  rates  on  movements  in  boUi 
directions  between  points  on  its  own  line  and  points  on  the  lines  of^ 
the  defendants,  the  Illinois  Central  Railroad  Company  and  the 
Yazoo  &  Ifississippi  Valley  Bailroad  Company,  which  latter  road 
is  owned  and  controlled  by  the  first-named  defendant  and  is  a 
part  of  its  system.  Notwithstanding  the  fact  that  the  issue,  as  made 
on  the  pleadings,  covers  a]l  points  on  the  lines  of  both  companies 
and  calls  for  joint  through  rates  on  general  traffic,  the  testimony  on 
the  hearing  was  directed  solely  to  the  need  of  the  complainant  for  an 
outlet  to  southern  markets  for  the  cabbage  product  of  that  part  of 
southern  Wisconsin  through  which  its  line  passes  and  which  seems  to 
be  devoted  largely,  if  not  exclusively,  to  the  production  of  cabbages. 
The  special  district,  described  in  the  complainant's  testimony,  is  iit 
the  neighborhood  of  two  sidings,  known  as  Piper's  Siding  and 
Hanche's  Siding,  which  have  been  constructed  by  the  complainant  on 
the  cabbage  farms  of  two  shippers  bearing  those  names  who  ap- 
peskred  in  the  case  as  witnesses,  for  the  complainant.  It  is  from 
these  two  sidings  that  the  through  routes  and  joint  rates  are  more 
especially  desired. 

The  application  is  contested  by  the  principal  defendants,  as  well  as 
by  the  Qiicago  &  Northwestern  Railway  Company,  which,  on  the 
stipulation  of  the  parties,  intervened  after  the  hearing  and  became  a 
party  defendant,  on  the  ground  that  the  cabbage  district  in  ques- 
tion is  already  served  by  reasonable  and  satisfactory  through  routes. 

The  record  discloses  the  following  facts:  The  tracks  of  the  com- 
plainant from  Evanston  to  North  Chicago,  in  the  State  of  Illinois, 
run  substantially  parallel  to  and  almost  in  sight  of  the  shores  of  Lake 
Michigan.  They  lie  immediately  east  of  the  tracks  of  the  Wisconsin 
division  of  the  Chicago  &  Northwestern  Railway  Company.  In  the 
suburban  communities  through  which  both  roads  pass,  and  at  a  few 
other  points,  the  complainant's  line  diverges  for  short  distances 
to  the  east  in  order  to  take  advantage  of  the  established  highways 
in  those  communities  or  to  pass  around  buildings  or  other  local 
obstructions.  But  the  respective  rights  of  way  of  the  two  companies 
for  the  greater  part  of  the  distance  to  North  Chicago  are  separated 
by  a. wire  fence  only. 

At  North  Chicago  the  tracks  of  the  complainant  cross  to  the  west  of 
the  right  of  way  of  the  Chicago  &  Northwestern  Railway  Company ; 
and  from  that  point  to  the  terminus  of  the  line  of  the  complainant, 
a  few  miles  north  of  Racine,  the  two  rights  of  way  are  more  widely 
separated;  but  at  no  point  does  the  distance  between  them  exceed 
3  miles.  Moreover,  the  mean  distance  of  the  complainant's  right  of 
way  from  the  main  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
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way  Company,  which  lies  to  the  west  of  the  complainant's  tracks,  does 
not  exceed  4^  miles.  Piper's  Siding,  one  of  the  points  from  which 
through  routes  to  southern  markets  are  desired,  is  only  about  1  mile 
from  the  siding  of  the  Chicago  &  Northwestern  Kailway  at  Berry- 
ville.  Hanche's  Siding  is  from  IJ  to  2  miles  from  the  receiving  sta- 
tion of  the  Northwestern  at  the  same  point.  This  latter  siding  on 
the  complainant's  line  is  only  three-quarters  of  a  mile  from  an  exten- 
sive siding  of  the  Northwestern  at  Chicory. 

Although  it  does  some  local  freight  business  between  Evanston  and 
Lake  Bluff,  the  principal  traffic  enjoyed  by  the  complainant  between 
those  points  is  such  as  pertains  to  any  interurban  street  car  company. 
But  from  Lake  Bluff  the  petitioner  has  constructed  a  branch  line  to 
Eockefeller,  which  affords  it  a  larger  opportunity  for  conducting  a 
general  freight  traffic.  This  branch  road  runs  substantially  due  west 
through  Kondout  and  Libertyville  to  Eockefeller,  and  is  8^  miles  in 
length.  At  Kondout  it  crosses  and  has  a  physical  connection  with  the 
main  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Kailway  Company. 
Immediately  west  of  Kondout  the  petitioner  also  has  a  junction  with 
the  Elgin,  Joliet  &  Eastern  Kailway,  which  is  locally  known  as  the 
",  Outer  Belt  Line,"  the  principal  business  of  which  is  the  interchang- 
ing of  traffic  for  and  between  the  great  carriers  entering  Chicago. 
At  Kockefeller  the  branch  line  of  the  complainant  connects  also  with 
ihc  tracks  of  the  Wisconsin  Central  Kailway. 

It  is  over  this  branch  line  to  Kockefeller,  and  via  the  Outer  Belt 
Line  to  the  Illinois  Central  Kailroad,  that  the  complainant  desires  an 
outlet  for  cabbages  to  southern  markets.  The  branch  line  from 
Kockefeller  to  Lake  Bluff  and  the  main  line  from  Lake  Bluff  to  the 
cabbage  district  in  question  together  form  a  continuous  line  of  double 
tracks  about  39  miles  in  length.  The  tracks  are  laid  with  80-pound 
rails  and  are  well  ballasted.  The  culverts  and  bridges  are  con- 
structed of  re-enforced  concrete.  The  record  fully  discloses  and  the 
defendants  admit  that  so  far  as  construction  is  concerned  the  com- 
plainant is  able  not  only  to  handle  freight  in  carloads  but  in  trains. 
At  the  time  of  the  hearing  its  motive  power  and  car  equipment  con- 
sisted, in  addition  to  the  usual  electric  motors  and  interurban  passen- 
ger cars,  of  nine  steam  locomotives,  three  50,000-pound  box  cars, 
eight  60,000-pound  flat  cars,  and  twenty-four  convertible  gondola 
cars.  While  most  of  this  equipment  has  been  in  use  by  the  complainant 
for  its  own  construction  work,  it  is  available  for  freight  traffic  and 
has  been  used  to  some  extent  for  that  purpose.  Additional  equip- 
ment, including  three  steam  locomotives,  has  been  ordered  and  is  now 
being  delivered.  The  complainant  has  no  refrigerator  cars,  although 
cabbages  are  customarily  moved  in  cars  of  that  kind.  Its  traffic 
manager  frankly  stated  on  the  hearing  that  if  the  desired  through 
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routes  were  ordered  by  the  Commissiony  the  complainant  would  have 
to  look  to  the  Illinois  Central  to  supply  the  necessary  cars  for  the 
cabbage  movements;  and  that  it  is  a  general  understanding  and  cus- 
tom among  carriers  that  the  line  having  the  longer  haul  will  supply 
cars  for  movements  over  through  routes.  He  also  explained  that  it 
would  be  impossible  for  a  short  line  like  his  own  to  equip  itself  with 
sufficient  refrigerator  cars  for  the  traffic  in  question. 

The  complainant  has  through  routes  and  joint  rates  in  effect  with 
the  Wisconsin  Central  Bailroad  Company.  And  for  a  period  of  one 
month  and  seventeen  days  through  routes  and  joint  rates  to  the  mar- 
kets in  question  were  in  effect  under  a  joint  tariff  filed  by  the  com- 
plainant and  the  Illinois  Central  Bailroad  Company.  Several  car- 
loads of  cabbages  were  moved  over  the  through  routes  and  under  the 
joint  rates  thus  established.  But  the  Illinois  Central  Bailroad  Com- 
pany soon  canceled  the  tariff  because,  as  claimed  by  the  complainant, 
objection  had  been  made  to  it  by  the  Chicago  &  Northwestern  Bailway 
Company.  Officials  of  the  Illinois  Central  Bailroad  Company,  who 
testified  on  the  hearing,  stated  that  the  joint  tariff  was  canceled 
because  it  had  proved  unsatisfactory ;  that  the  complainant  had  no  car 
equipment  of  its  own,  and  that  the  Illinois  Central,  being  short  of 
cars,  was  disinclined  to  give  its  own  equipment  to  roads  that  could 
not  reciprocate. 

The  fact  that  the  complainant  has  no  refrigerator  cars  of  its  own  in 
which  to  move  this  commodity,  if  the  through  routes  desired  are 
established  by  the  Commission,  is  not  only  admitted  by  the  petitioner, 
as  heretofore  indicated,  but  it  also  admits  that  the  Illinois  Central 
Railroad  Company  "  has  the  right  to  refuse  to  supply  empty  cars 
to  its  connecting  lines."  And  it  confesses  that  the  Commission 
would  be  unwarranted  in  compelling  the  establishment  of  joint  rates 
and  through  routes  unless  the  Illinois  Central  Bailroad  Company 
will  voluntarily  supply  the  necessary  cars  after  the  routes  and 
rates  have  been  established,  or  unless  the  complainant,  as  a  matter  of 
law,  can  compel  it  to  do  so.  The  record  indicates  the  unwillingness 
of  that  defendant  to  supply  the  required  empty  cars  to  the  com- 
plainant. And  the  complainant  meets  that  situation  by  maintaining 
that  after  the  through  routes  and  joint  rates  have  been  established  it 
will  have  further  redress  against  that  defendant  on  the  ground  that 
if  the  Illinois  Central  Railroad  Company,  notwithstanding  the  cus- 
tom which  requires  the  carrier  having  the  long  haul  to  supply  the 
cars,  should  refuse  the  complainant  this  privilege  while  supplying 
cars  under  similar  conditions  to  other  small  carriers,  its  refusal  would 
be  an  unjust  and  illegal  discrimination  that  could  and  ought  to  be 
corrected  by  this  Commission. 
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In  addition  to  its  lack  of  refrigerator  cars  the  complainant  has  no 
cabbage  houses  or  any  receiving  station  at  either  of  the  two  sidings 
in  question.  There  is  no  commercial  settlement  at  either  place,  or  any 
community  except  such  as  may  te  found  in  any  well-settled  farming 
country.  Moreover,  the  defendants  pointed  out  at  the  hearing  that 
the  two  sidings  are  not  the  public  property  of  the  complainant,  but  are 
the  private  property  of  Piper  and  Hanche,  respectively.  This  sugges- 
tion is  met  by  the  complainant  with  the  assertion  that  the  publication 
by  it  of  a  schedule  of  rates  from  these  sidings  is,  in  itself,  its  guaranty 
that  both  are  or  will  be  available  to  the  general  public  and  that  this 
Commission  must  therefore  accept  them  as  public  stations.  At  the 
time  of  the  hearing  the  complainant  had  no  track  scales  either  at  these 
sidings  or  elsewhere  on  its  line,  but  the  testimony  showed  that  track 
scales  were  then  being  installed  at  Bacine. 

At  Berryville  the  Chicago  &  Northwestern  Railway  Company,  be- 
sides the  usual  side  tracks  and  freight  houses,  has  a  long  siding 
running  to  two  separate  cabbage  houses  at  which  for  years  it  hag 
received  the  cabbage  product  of  the  neighborhood  for  shipment  to 
the  southern  markets  which  the  complainant  desires  to  reach.  While 
there  was  some  car  shortage  last  year,  in  general  there  has  been  little 
complaint  by  cabbage  shippers  of  the  facilities  or  service  offered  them 
by  that  company.  It  runs  about  15  trains  daily  by  which  this 
commodity  may  be  moved  to  the  cabbage  consuming  markets.  In  ad- 
dition to  the  outlet  offered  by  that  company  to  southern  markets, 
the  cabbage  shippers  of  the  neighborhood  can  readily  reach  the 
siding  and  receiving  station  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  at  Racine  Junction,  about  2  miles  away;  and 
during  the  last  year  there  was  a  considerable  shipment  to  southern 
markets  from  that  point.  As  an  indication  that  these  services  and 
facilities  have  been  sufficient  in  the  past  and  have  afforded  and 
will  continue  to  afford  reasonable  and  satisfactory  routes  to  the 
markets  in  question  some  stress  is  laid  by  the  defendants  upon  the 
fact  shown  of  record  that  the  cabbage  acreage  of  this  neighborhood 
has  increased  over  500  per  cent  during  the  past  ten  years  and  several 
hundred  per  cent  during  the  past  five  years.  The  production  of  cab- 
bages in  the  district  has  been  concededly  a  successful  and  profit- 
able business.  But  the  complainant  urges  that  cabbage  producers 
can  not  profitably  haul  their  product  more  than  3  or  4  miles  to  a  rail- 
road station,  and  the  claim  is  made  that  the  establishment  of  the 
through  routes  asked  for  in  the  petition  would  tend  to  develop  and 
enlarge  the  cabbage-producing  territory  to  the  west. 

On  these  facts  the  defendants  insist  that  reasonable  and  satisfac- 
tory through  routes  now  exist  over  which  the  cabbage  product  of 
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ttkt  district  described  in  tiiie  petition  may  readily  and  promptly  find  an 
outlet  to  the  desired  markets  in  the  South.  The  complainant  on  the 
othej*  hand  denies  that  a  reasonable  and  satisfactory  through  route 
exists;  and  in  this  connection  its  counsel  puts  an  interpretation  upon 
the  provifidon  of  law  under  which  the  Commission  is  authorized  to  act 
in  such  cases  that  has  not  heretofore  been  suggested.  The  language 
of  the  clause  in  question  is  as  follows: 

The  Commteloii  may  also,  after  hearing  on  a  complaint,  establish  through 
rontes  and  Joint  rates  as  the  maximum  to  be  charged  and  prescribe  the  diyision 
of  such  -rates  as  hereinbefore  proyided,  and  the  terms  and  conditions  under 
which  such  throngh  rentes  shall  be  operated,  when  that  may  be  necessary  to 
give  effect  to  any  proyision  of  this  act,  and  the  carriers  complained  of  haye 
refosed  or  neglected  to  yoluntarily  establish  such  through  routes  and  joint  rates, 
proyided  no  reasonable  or  satisfactory  through  r^ute  exists,  etc. 

And  counsel  for  the  complainant  insists  that  the  contention  of  the 
defendants  that  ^^  the  territory  through  which  the  petitioner  is  oper- 
ating is  also  served  by  the  Chicago  &  Northwestern  Railway  Com- 
pany and  that  reasonable  and  satisfactory  rates  (routes)  now  exist " 
is  Imsed  upon  ^^  a  perverted  reading  of  tiiie  proviso  "  of  that  clause. 
Counsel's  own  reading  of  it  apparently  is  that  there  are  no  reason- 
able and  satisfactory  routes  because  ^^  there  is  no  joint  rate  or 
through  route  from  paints  on  the  petitioner's  line  to  points  upon 
the  line  of  the  Illinois  Central."  In  other  words,  his  contention 
seems  to  be  that  it  does  not  satisfy  the  requirements  of  the  law  if  the 
neighborhood  or  territory,  in  which  the  shipping  community  is  and 
through  which  both  lines  run,  is  already  served  by  a  reasonable  and 
satisfactory  through  route;  but  that  the  law  means  that  if  there  are 
already  no  reasonable  and  satisfactory  through  routes  to  the  markets 
in  question  from  points  on  his  line  in  that  neighborhood  or  territory 
the  Commission  has  the  authority  to  and  must  establish  such  through 
routes. 

We  are  unable  to  perceive  the  force  of  this  suggestion.  It  proceeds 
apparently  on  the  theory  that  the  sole  object  of  the  provision  above 
quoted  was  to  afford  a  means  by  which  new  lines,  with  the  aid  of  the 
Conmiission,  may  profitably  force  their  way  into  shipping  districts 
built  up  and  already  well  and  adequately  served  by  older  lines,  and 
thus  seize  and  divide  with  the  latter  such  traffic  as  may  be  offered  for 
movement.  If  that  be  the  import  of  the  clause  in  question,  it  is  too 
well  concealed  to  be  readily  discernible.  With  the  development  of 
the  power  of  the  Conmiission  to  regulate  rates  and  to  protect  the  pub- 
lic interests  by  readjusting  them  when  in  excess  of  reasonableness 
and  fairness,  the  need  of  competing  lines  becomes  less  vital  to  ship- 
ping conMnunities  whose  transportation  facilities  are  already  ample. 

13  I.  C.  C.  Rep. 


26  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

And  had  the  Congress  intended  thus  to  interfere  in  the  competitive 
struggles  of  carriers  for  traffic  it  can  not  be  doubted  that  its  policy 
would  have  been  announced  in  more  definite  language.  We  regard  it 
as  clear  that  the  purpose  of  the  clause  was  to  afford  relief  to  shipping 
communities,  and  not  to  aid  carriers  to  acquire  strategic  advantages 
in  their  contests  with  one  another.  While  it  may  not  be  doubted  that 
a  railroad  company  is  competent  to  file  a  complaint  before  us  under 
the  clause  in  question  and  to  demand  an  order  establishing  through 
routes  and  joint  rates  with  its  connections,  its  right  to  such  relief  is 
to  be  tested  by  the  needs  of  the  community  which  it  seeks  thus  to 
serve,  and  not  by  the  fact  that  stations^  on  its  line  in  such  communi- 
ties have  not  been  accorded  such  routes  and  rates  by  connecting  lines. 

The  only  question  therefore  that  remains  to  be  considered  is 
whether,  in  the  language  of  the  proviso,  any  "  reasonable  or  satis- 
factory through  route  exists"  from  the  cabbage  producing  district 
described  in  the  record  to  the  southern  markets  which  the  com- 
plainant desires  to  reach.  The  proper  solution  of  such  an  inquiry 
must  depend,  of  course,  upon  the  special  facts  and  circumstances  of 
each  case  and  upon  the  transportation  requirements  of  the  partic- 
ular community  involved.  A  trading  point  or  commercial  center 
where  many  different  commodities  are  dealt  in  and  are  the  subjects 
of  transportation  may  present  the  question  in  an  aspect  quite  differ- 
ent to  that  presented  by  a  country  district  with  traffic  limited  in 
variety  and  often,  as  in  this  case,  consisting  of  practically  only  one 
commodity  of  any  importance  from  a  traffic  point  of  view.  Under 
all  the  facts  and  circumstances  disclosed  upon  this  record,  we  must 
hold  that  the  district  in  question  already  enjoys  the  advantages  of 
reasonable  and  satisfactory  through  routes.  A  freight-receiving  sta- 
tion in  an  agricultural  community  that  is  close  at  hand  to  one  farmer 
or  producer  must  of  necessity  be  further  away  from  his  next  neighbor. 
And  unless  it  be  that  every  farmer  is  entitled  to  have  the  rails  run  to 
his  own  door  a  farming  community  that  is  required  to  haul  its 
products  no  farther  than  three-quarters  of  a  mile  to  a  mile  and  a  half, 
as  shown  in  this  record,  in  order  to  reach  the  freight-receiving  sta- 
tions of  well-established  lines,  must  be  held  to  be  reasonably  well 
served.  That  the  shipping  district  here  referred  to  Ras  been  well 
served  by  the  Chicago  and  Northwestern  Railroad  Company  is  shown 
by  the  fact  that  it  has  enjoyed  a  prosperity  and  growth  beyond  the 
average  of  concededly  prosperous  farming  communities. 

This  view  of  the  controversy  would  doubtless  be  clearer  to  the  com- 
plainant if  there  were  a  competing  line  only  three-quarters  of  a  mile 
to  the  west  of  its  own  tracks.  It  is  scarcely  necessary  to  add  that  the 
apprehension  of  counsel  that  the  merits  of  complainant's  contention 
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may  be  prejudiced  or  obsciirt'd  by  the  fact  that  it  is  an  electric  line  is 
witbout  foundation.  The  act  makes  no  distinction  between  railroads 
that  are  operated  by  electricity  and  those  that  use  steam ;  nor  has  the 
Commission  thought  at  any  time  to  make  such  distinction.  Both 
are  subject  to  the  act  when  engaged  in  interstate  transportation  and 
arc  entitled  to  equal  consideration  in  any  controversy  before  us. 
Moreover^  progress  in  the  science  of  elcclricity  and  the  rapid  increase 
of  new  devices  for  its  application  have  led  many  practical  railroad 
men  to  think  that  we  may  be  measurably  near  its  general  use  as  the 
chief  motive  power  in  transportation, 

The  complaint  must  be  dismissed,  and  it  will  be  so  ordered* 

18  L  a  a  B^ 
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No.  1032. 
MILWAUKEE-WAUKESHA  BREWING  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COM- 
PANY;  CHICAGO  &  NORTHWESTERN  RAILWAY  COM- 
PANY,  AND  WISCONSIN  CENTRAL  RAILWAY  COM- 
PANY. 


Submitted  October  24,  1907.    Decided  December  9,  1907. 


Upon  the  circumstances  disclosed  by  the  record,  Held,  that  defendants*  refusal 
to  apply  their  carload  rates  to  shipments  of  mineral  water  when  trans- 
ported with  beer  and  beer  products  in  mixed  carloads  is  not  unlawful. 
Paper  Mills  Co.  v.  Penn.  R.  Co.  et  al.,  12  I.  C.  0.  Rep.,  438,  cited 
and  approved. 

George  A.  Schroeder  for  complainant. 

William  Ellis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. 
S.  A.  Lynde  for  Chicago  &  Northwestern  Railway  Company. 

Report  of  the  Commission.  • 

Knapp,  Chairman: 

Although  the  complaint  in  this  case  alleges  that  the  rates  charged 
by  defendants  for  transporting  beer,  ale,  porter,  malt  tonics  and 
mineral  water  in  mixed  carload  lots  from  Waukesha,  Wis.,  to  points 
in  the  States  of  Minnesota,  Iowa  and  North  and  South  Dakota  are 
unjust  and  unreasonable,  the  real  grievance  of  complainant,  as  dis- 
closed by  the  evidence  at  the  hearing  and  the  arguments  of  counsel, 
is  the  refusal  of  defendants  to  apply  their  carload  rates  to  the  trans- 
portation, between  the  points  indicated,  of  carloads  made  up  of  less 
than  carload  shipments  of  mineral  water  and  beer  and  beer  products. 
The  material  facts  are  as  follows : 

For  eight  years  and  upward  complainant  has  been  engaged  at 
Waukesha,  Wis.,  in  the  manufacture  and  sale  of  beer,  ale,  porter, 
malt  tonic,  ginger  ale  and  mineral  water.  It  appears  to  be  the  only 
company  in  the  State  of  Wisconsin  which  manufactures  and  sells 
beer  and  beer  products  and  also  bottles  and  sells  mineral  water.    The 
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water  bottied  and  sold  by  complainant  is  known  as  ^  Waukesha  Impe- 
rial''  and  is  produced  frcm,  a  spring  on  the  brewery  premises.  Com- 
plainant mannfactores  yearly  from  30,000  to  40,000  barrels  of  beer, 
four-fiftlis  of  whidi  is  shipped  from  Waukesha,  and  it  bottles  and 
ships  approximately  50  carloads  of  water  a  year.  Most  bf  the  water 
shipped  by  complainant  is  handled  and  botUed  as  it  comes  from  the 
spring,  and  in  markets  like  Chicago  and  Milwaukee  is  delivered  to 
families  in  10-gallon  cans  and  half -gallon  bottles.  Some  of  tiie  water 
is  carbonated  before  it  |s  shipped,  but  to  what  extent  does  not  appear. 
Six  or  more  large  springs  of  mineral  water,  considered  viiluable  for 
medicinal  purposes,  are  located  in  Waukesha^  and  several  companies 
are  engaged  ^cckisively  in  the  business  of  preparing  this  water  for 
sale.  Extensive  shipments  of  these  Waukesha  waters  are  made  in 
tank  cars,  barrels,  carboys,  cases  and  bottles  to  all  parts  of  the 
United  States.  About  one-diird  of  the  total  amount  of  mineral 
water  shipped  by  all  dealers  from  Waukesha  yearly  is  shipped  in 
'cases  and  bottles  in  less  than  carload  lots,  and  this  is  about  the  pro- 
portion of  less  than  carload  shipments  by  complainant 

There  are  located  in  Waukesha  and  in  Milwaukee,  Wis.,  which  is 
Itbout  20  miles  distant,  a  number  of  breweries  which  manufacture 
and  sell  beer  and  beer  products  only,  and  which  compete  with  com- 
plainant in  supplying  the  trade. 

Shipments  of  beer  and  beer  products  and  mineral  water  from  Wau- 
kesha, Milwaukee  and  from  other  points  in  Wisconsin  to  points 
west  of  the  Mississippi  River  are  governed  as  to  rates  and  condi- 
tions of  shipment  by  the  Western  Classification.  Under  this  classifi- 
cation beer  and  beer  products  and  mineral  water  in  cases  and  bottles 
each  take  the  fifth-class  rate  in  shipments  of  carload  lots  and  the 
third-class  rate  in  shipments  of  less  than  carload  lots.  The  classifica- 
tion allows  the  mixing  of  beer,  beer  tonic,  hop  tonic,  hop-tea  tonic 
and  weiss  beer  in  cases  and  bottles  to  make  a  carload  taking  the 
fifth-class  rate,  but  does  not  allow  the  mixing  of  mineral  water  in 
cases  and  bottles  with  beer  and  beer  products  in  cases  and  bottles  to 
secure  the  carload  rate  on  the  combined  shipment. 

Mixed  shipments  of  mineral  water  and  beer  originating  in  territory 
east  of  the  Indiana-Illinois  State  line  and  destined  to  points  on  the 
Mississippi  River,  but  not  west  thereof,  are  transported  at  the  car- 
load rate  under  the  classification  which  obtains  in  Official  Classifica- 
tion territory.  In  that  territory  which  includes  that  part  of  the 
country  north  of  the  Potomac  and  Ohio  rivers,  east  of  the  Great 
Ijakes,  and  east  of  an  imaginary  line  drawn  from  St.  Louis,  Mo.,  to 
Chicago,  111.,  a  general  rule  is  in  force  which  allows  the  mixing  of 
all  commodities  taking  the  same  less  than  carload  rates  to  secure  the 
carload  rate  on  the  entire  shipment.    This  rule  does  not  generally 
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prevail  in  Western  Classification  territory,  which  comprises  that  part 
of  the  country  west  of  the  Mississippi  River  and  west  of  Official 
Classification  territory.  Through  an  exception  to  the  Western  Chissi- 
fication,  made  to  conform  with  the  Illinois  State  classification,  and 
with  a  desire,  as  stated  by  witnesses  for  the  defendants,  to  place  the 
Milwaukee  gateway  on  a  parity  with  Chicago,  complainant,  located 
at  an  intermediate  point,  can  ship  its  product  to  all  points  in  Illinois, 
with  the  exception  of  Chicago,  which  takes  a  commodity  rate,  in  mixed 
carloads  under  the  Official  Classification,  which  also  obtains  with 
respect  of  shipments  to  all  points  in  Official  Classification  territory. 

Whilst  shipments  of  beer  and  mineral  water  in  cases  and  bottles 
in  mixed  carloads  at  the  carload  rate  may  be  made  from  Ohio  and 
Indiana  points  to  the  Mississippi  River  and  intermediate  points,  the 
evidence  does  not  show  that  any  such  shipments  have  been  made,  or 
that  complainant  has  ever  met  competition  of  this  character  from  any 
point  east  of  the  Indiana-Illinois  State  line. 

Upon  the  facts  disclosed  in  this  record,  and  principles  announced 
in  the  recent  case  of  Paper  Mills  Company  v.  Pennsylvania  Railroad 
Company  et  al,^  12  I.  C.  C.  Rep.,  438,  we  are  of  opinion  that  the  re-, 
fusal  of  defendants  to  apply  their  carload  rates  to  the  transportation 
of  mineral  water  and  beer  and  beer  products  in  mixed  carloads, 
where  the  transportation,  is  controlled  by  the  Western  Classification, 
has  not  been  shown  to  be  unlawful.  The  complaint  will,  therefore, 
be  dismissed,  and  An  order  will  be  entered  accordingly. 

Clements  and  Lane,  Commissioners^  dissenting: 

The  prevailing  opinion  is  based  on  the  assumption  that  a  rule  is 

legal  and  reasonable  which  denies  to  a  shipper  the  right  to  mix  in 

one  carload  bottled  mineral  water  and  bottled  beer — two  articles  of 

approximately  equal  value,  packed  in  the  same  manner,  and  bearing 

the  same  class  rate.     No  transportation  reason  can  be  given  for  the 

application  of  such  rule  under  such  circumstances,  and  no  competitive 

condition  has,  in  our  opinion,  been  sho\xn  to  justify  such  a  rule  in  this 

instance. 
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No.  1197. 
BANNER  MILLING  COMPANY 

V. 

NEW  YORK  CENTJBAL  &  HUDSON  RIVER  RAILROAD 

COMPANY. 


Sulmiitted  December  S,  1907.    Decided  December  16, 1901. 


1.  Complainant  insisted  that  the  differential  of  2  cents  per  100  pounds  upon 

grain  and  grain  products  to  New  England  points  in  favor  of  K^v  York 
was  excessive;  Held^  following  Boston  Chamber  of  Commerce  v.  Ijake 
Shore  d  Michigan  Southern  Ry.  Co.,  1 1.  C.  C.  Rep.,  436 ;  Toledo  Produce 
Exchange  v.  Lake  Shore  d  Michigan  Southern  By.  Co.,  5  I.  C.  C.  Rep., 
166,  that  upon  the  record  the  Commission  would  not  disturb  this  differ- 
ential. 

2.  Complainant  is  engaged  in  grinding  spring  wheat  flour  at  Buffalo  in  compe- 

tition with  mills  located  at  Minneapolis.  On  May  1, 1907,  rate  from  Buf- 
falo to  New  York  on  flour  was  advanced  from  10  cents  to  11  cents  per  100 
pounds,  while  no  similar  advance  was  made  from  Minneapolis;  Held, 
that  this  11  cent  rate  and  one  of  13  cents  to  New  England  points  were 
unjust  and  unreasonable  and  should  not  exceed  10  cents  to  New  York  and 
12  cents  to  New  England  points. 

3.  No  order  will  be  made  in  this  case  pending  leave  granted  the  defendant  to 

put  in  a  proportional  rate  on  ex-lake  grain,  which  would  correct  the  dis- 
crimination. 

Shire  <&  Jellinek  for  complainant. 

A.  H.  Harris  and  Clyde  Brown  for  defendant. 

Keport  of  the  Commission. 
Prouty,  Commissioner: 

At  the  present  time  three  general  grades  of  flour  are  produced  in 
the  eastern  portion  of  the  United  States.  The  best,  or  that  which 
commands  the  highest  price,  is  ground  from  spring  wheat,  the  next 
from  Kansas  wheat,  and  the  poorest  from  winter  wheat.  Kansas 
wheat  is  a  winter  wheat,  but  harder  and  so  far  superior  to  other 
winter  wheats  as  to  be  in  a  class  by  itself. 

It  was  claimed  by  the  complainant  that  these  different  kinds  of 
flour  were  not  competitive.  They  are  all  flour  and  can  all  be  used 
for  the  same  general  purposes,  and  to  this  extent  they  are  competitive. 
It  would  appear,  however,  that  spring  wheat  flour  sells  for  some  50 
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cents  a  barrel  more  than  winter  wheat  flour  in  the  New  York  market, 
so  that  in  a  more  restricted  sense  it  may  be  said  that  spring  wheat 
flour  and  winter  wheat  flour  do  not  compete.  A  small  advantage  in 
favor  of  the  mill  grinding  winter  wheat  would  not  be  felt  by  the 
spring  wheat  mill  to  the  same  extent  that  a  similar  advantage  en- 
joyed by  a  competing  miller  of  spring  wheat  would  be. 

The  spring  wheat  of  the  United  States  is  mainly  grown  in  Minne- 
sota and  the  two  Dakotas,  and  is  largely  converted  into  flour  at  Chi- 
cago and  points  west.  Generally  speaking,  this  wheat  can  be  and  is 
milled  in  transit  upon  the  through  rate  from  the  point  of  origin 
of  the  wheat  to  destination  of  the  flour.  The  largest  milling  center 
is  Minneapolis.  No  milling-in-transit  privileges  are  enjoyed  there, 
but  proportional  rates  upon  both  wheat  and  flour  are  established  from 
that  market,  which  are  the  equivalent  of  a  milling-in-transit  privi- 
lege. Duluth  is  a  considerable  milling  center  and  wheat  coming  into 
this  market  pays  the  local  rate,  while  the  product  again  goes  out  up- 
on the  local  rate. 

Our  second  largest  milling  center  to-day  is  what  is  known  as  the 
Buffalo-Rochester  district,  including  the  Niagara  frontier.  The 
wheat  milled  in  this  district  is  almost  entirely  spring  wheat.  This 
case  was  tried,  together  with  four  others  involving  the  same  general 
questions.  Of  the  five  complainants  in  this  case  and  in  the  four  next 
succeeding  cases,  four  were  engaged  almost  exclusively  in  the  milling 
of  spring  wheat,  while  the  fifth  used  about  40  per  cent  of  whiter 
wheat.  It  appears  from  the  testimony  that  probably  90  per  cent  of 
all  the  wheat  milled  in  this  section  is  spring  wheat. 

This  wheat  reaches  the  mill  entirely  by  the  rail  and  lake  route; 
that  is,  it  is  brought  to  some  lake  port,  ordinarily  Duluth,  by  rail,  and 
from  there  shipped  by  water  to  Buffalo,  where  it  usually  reaches  the 
mill  by  some  kind  of  rail  transfer.  This  wheat  pays  the  regular  rail 
rate  up  to  the  lake  port,  moving  from  the  lake  port  to  Buffalo  in 
tramp  vessels  at  rates  varying  considerably  from  season  to  season  and 
during  different  portions  of  the  same  season. 

This  complainant  is  the  owner  of  one  of  the  mills  operating  at  Buf- 
falo and  grinding  spring  wheat  exclusively.  Its  product  is  mainly 
disposed  of  in  New  England  and  points  east  of  Buffalo,  which  take 
the  New  York  rate  or  some  rate  basing  upon  that.  Its  complaint  is 
that  the  rate  of  13  cents  per  100  pounds  on  flour  from  Buffalo  to  Bos- 
ton^  which  was  made  effective  May  1,  1907,  is  excessive  and  discrim- 
inatory. 

Most  New  England  points  take  the  Boston  rate,  and  this  rate 
from  Buffalo  and  points  west  upon  grain  and  grain  products  is 
always  2  cents  higher  than  the  New  York  rate.    The  complainants 
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insist  tiiat  this  diffrarcDtial  of  2  cents  per  100  pounds  above  New  York 
is  excessive. 

Bates  to  New  England  are  hi^er  than  those  to  New  York  from  all 
western  .points  of  origin,  and  this  relation  of  rates  has  been  approved 
by  the  Conunission  in  previous  cases:  Boston  Chamber  of  Oommeree 
V.  Lake  Share  db  Michigan  Southern  By.  Co^  1  L  C.  C.  Bep.,  486 ;  To- 
ledo Produce  Emehange  v.  Lake  Share  db  Michigan  Southern  By.  Co.y 
6  L  C.  C.  Bep.,  166.  The  arbitrary  of  2  cents  per  100  pounds  on  grain 
and  grain  products,  which  is  added  to  the  New  York  rate  in  determin- 
ing the  New  Enghmd  rate,  has  been  for  a  long  time  in  effect,  was 
established  in  consequence  of,  although  not  exactly  in  accordance  with, 
the  decision  of  this  Conmdssion  in  the  last  case  above  cited,  and 
we  are  not  inclined  to  disturb  it,  certainly  upon  fliis  record.  As 
already  said,  this  Boston  rate  applies  to  nearly  the  whole  of  New 
England,  often  carrying  the  shipment  to  out  of  the  way  places  and 
by  more  or  less  devious- routes.  On  the  whole,  it  does  not  seem  un- 
reasonable that  flour  going  to  various  points  of  consumption  in  New 
England  territory  should  pay  a  rate  2  cents  above  that  paid  from 
Buffalo  to  New  York;  the  average  distance  would  be  considerably 
greater  and  the  average  cost  of  transportation  considerably  more. 
This  contention  of  the  complainant  is  not,  therefore,  sustained. 

The  real  question  which  we  have  therefore  to  consider  is  whether 
the  rate  of  11  cents  from  Buffalo  to  New  York,  that  being  the  base 
rate  upon  whidi  these  others  are  established,  which  went  into  effect 
May  1,  1907,  is  unlawful. 

Bates  from  Buffalo  to  New  York  vary  with  rates  in  what  is  known 
as  Central  Freight  Association  territory,  the  rate  from  Chicago  being 
the  base.  On  May  1,  1907,  the  local  grain  rate  from  Chicago  to 
New  York  was  advanced  2  cents — from  17^  cents  to  19^  cents — and 
this  occasioned  the  advance  of  1  cent  from  Buffalo.  The  complainant 
insists  that  this  rate  of  11  cents  is  unjust  and  unreasonable  mainly 
for  the  reason  that  it  imposes  a  higher  transportation  charge  upon 
its  product,  while  the  transportation  charge  which  these  defendants 
assess  against  its  competitor  remains  the  same.  The  exact  point  of 
complaint  appears,  by  a  comparison  of  the  rate  from  Minneapolis, 
which,  as  already  said,  is  the  largest  producing  center  for  spring 
wheat  flour,  with  that  from  Buffalo. 

The  all-rail  rate  from  Minneapolis  to  New  York  during  the  sum- 
mer of  1905  was  22 J  cents ;  from  Buffalo,  9  cents ;  during  the  summer 
of  1906  the  rate  from  Minneapolis  was  increased  to  25  cents,  that 
from  Buffalo  to  10  cents;  during  the  summer  of  1907  the  Minneapolis 
rate  remained  at  25  cents,  but  the  rate  from  Buffalo,  beginning  May 
1, 1907,  wfts  advanced  to  11  cents. 
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The  defendant  insists  that  the  Buffalo  rate  is  controlled  not  by  the 
Minneapolis,  but  by  the  Chicago  base,  and  it  urges  that  while  the 
rate  from  Chicago  during  the  summer  of  1906  was  17^  cents,  it  was, 
during  1907,  19^  cents;  but  a  closer  examination  of  these  tariffs  dis- 
closes the  fact  that  while  the  local  rate  from  Chicago  is  as  stated, 
there  is  in  force  a  proportional  tariff  applicable  to  flour  ground  west 
of  Chicago  from  spring  wheat,  or  ground  at  Chicago  from  spring 
wheat,  of  16.7  cents,  and  it  further  appeared  from  testimony  that 
while  there  was  no  published  rate  of  this  sort  during  the  Season  of 
1906,  carriers  east  of  Chicago  did  accept  as  their  division  of  the 
through  rate  this  same  16.7  cents.  The  practical  effect  of  the  advance 
of  the  Buffalo- New  York  rate  to  11  cents  was  to  increase  the  trans- 
portation charge  paid  by  the  product  of  the  complainant,  while  that 
imposed  upon  its  competitor  remained  exactly  the  same. 

Large  quantities  of  flour  are  ground  in  Illinois,  Indiana,  Ohio, 
and  east  from  winter  wheat  raised  in  these  States,  and  this  wheat 
and  its  products  do  pay,  in  all  cases,  the  increased  rate;  but  it  was 
claimed  by  the  complainants,  and  is  evidently  true,  that  the  Buffalo 
product  is  not  in  competition  with  these  mills,  but  with  the  spring- 
wheat  mills  of  the  Northwest. 

The  evidence  shows  that  during  no  season  of  open  navigation  for 
the  last  ten  years  has  the  defendant  maintained  a  rate  higher  than 
10  cents  from  Buffalo  to  New  York,  except  during  the  summer  of 
1903,  when  it  was  lOJ  cents.  During  four  of  those  seasons  it  has 
been  9  cents.  The  mere  fact  that  the  present  rate  is  higher  than  in 
recent  years  would  be  of  itself,  unless  explained,  a  sufficient  reason 
upon  which  we  might  hold  that  the  11-cent  rate  was  excessive.  It 
is,  however,  not  so  much  the  rate  itself  as  the  resulting  discrimina- 
tion with  which  the  complainant  finds  fault  The  defendant  says 
that  a  reduction  of  this  rate  would  necessitate  a  reduction  of  all  its 
rates  from  Central  Freight  Association  territory.  Without  inquir- 
ing whether  this  is  or  is  not  the  fact,  if  there  were  no  element  of 
discrimination  in  this  case  we  should  hesitate  to  hold  upon  this 
record,  and  in  view  of  the  position  taken  by  the  complainants  that 
this  rate  was  intrinsically  too  high. 

A  most  important  consideration  in  determining  the  reasonable- 
ness of  a  rate  is  the  relation  of  the  rate  under  discussion  to  others, 
and  this  is  especially  so  where,  as  in  the  present  case,  the  rate  at- 
tacked is  highly  competitive.  It  appeared  from  the  testimony  that 
during  the  previous  year  extensive  milling  operations  had  been  con- 
ducted upon  a  margin  of  profit  not  exceeding  3  cents  per  barrel. 
This  increase  in  rate  would  amount  to  2  cents  per  barrel,  so  that  if 
the  complainant  had  operated  for  the  year  before  upon  an  equality 
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with  other  manufacturers  of  spring  wheat  two- thirds  of  its  entire 
profit  TTould  have  been  taken  away  by  this  advance. 

The  defendant  insists  that  there  is  no  necessary  relation  between 
the  flour  rates  from  Buffalo  to  New  York  and  those  from  Minneap- 
olis or  Duluth  to  the  same  destination,  but  the  above  statement  con- 
dusively  shows  that  there  must  be  a  substantial  relation  in  these 
rates  and  that  to  materially  disturb  this  relation  is  to  annihilate  the 
business  at  one  point  or  the  other.  In  fact,  such  a  relation  has  been 
maintained  for  many  years  in  the  past 

Attention  was  called  to  the  fact  that  the  production  of  flour  in 
the  Buffalo-Bochester  district  had  increased  in  recent  years  more 
rapidly  than  in  any  other  great  spring  wheat  milling  center,  and  it 
was  urged  that  this  conclusively  diowed  that  the  ac^ustment  of  rates 
in  the  past  had  been  too  favorable  to  Buffalo.  It  appears  from  the 
testimony  that  some  three  years  ago  the  Washburn-Crosby  Company, 
with  large  mills  at  Minneapolis,  determined  to  construct  another  mill 
at  Buffalo,  and  that  the  increase  in  question  is  entirely  due  to  the 
product  of  this  milL  This  industiy  was  located  at  Buffalo  upon 
the  strength  of  this  relation  of  rates,  which  had  for  many 
years  existed,  and  it  would  seem  to  be  an  argument  against  rather 
than  in  favor  of  the  defendants,  who  ought  not  to  be  permitted, 
after  having  by  their  rates  induced  the  location  of  this  industry,  to 
now  possibly  destroy  it  by  an  unwarranted  change  in  those  rates. 

It  was  claimed  upon  the  trial  that  even  under  the  present  adjust- 
ment Buffalo  had  the  advantage  of  Duluth,  and  considerable  evidence 
was  introduced  bearing  upon  that  point.  The  manner  of  conducting 
business  at  these  two  milling  points  is  so  different  that  no  exact  find- 
ing is  possible.  Duluth  can  buy  its  supplies  of  wheat  from  the  coun- 
try during  the  entire  winter,  but  must  ship  east  its  product  mainly 
during  the  period  of  navigation.  The  reverse  is  true  with  the  Buffalo 
miller,  who  can  ship  his  product  during  the  entire  season,  but  who 
must  accumulate  his  stock  of  wheat  before  navigation  closes.  This 
compels  him  to  pay  high  rates  for  water  transportation  toward  the 
end  of  the  season,  when  his  movement  is  the  largest.  It  was  also  said 
that  the  Buffalo  miller  was  obliged  to  pay  a  transfer  charge  which  the 
Duluth  miller  avoided  by  locating  his  warehouse  upon  the  docks  and 
that  the  Duluth  miller  obtained  the  benefit  of  a^dockage  allowance 
which  the  Buffalo  miller,  who  bought  his  wheat  after  cleaning,  could 
not  get. 

It  is  impossible  to  make  any  definite  finding  upon  this  point ;  nor 
would  it  be  of  great  importance  were  it  otherwise.  The  competition 
which  the  complainant  meets  is  not  merely  nor  principally  from  Du- 
luth, but  rather  from  other  points  at  which  spring  wheat  is  milled. 
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Without  holding  that  there  is  any  absolute  relation  between  this 
rate  from  Buffalo  to  the  seaboard  and  that  from  Minneapolis  or 
other  spring  wheat  milling  centers  which  this  defendant  would  be 
obliged  under  any  and  all  circumstances  to  maintain,  we  are  of  the 
opinion  that  in  normal  conditions  at  least  the  general  relation  which 
has  been  in  effect  for  years  in  the  past  ought  not  to  be  unnecessarily 
disturbed  now ;  that  the  imposition  of  the  11-cent  rate  to  New  York 
and  the  13-cent  rate  to  Boston  and  other  New  England  points  was 
unjust  and  unreasonable,  and  that  the  rate  ought  not  to  have  exceeded 
10  cents  to  New  York  and  12  cents  to  Boston. 

We  have  already  indicated  that  the  effect  of  this  rate  upon  the  busi- 
ness of  the  complainant  is  one  of  the  important  considerations  which 
has  led  to  this  conclusion  and  if  that  effect  could  be  eliminated  we 
should  not  be  disposed  to  order  a  reduction  in  this  rate,  which  might 
necessitate  other  extensive  reductions.  These  carriers  do  at  the  pres- 
ent time  and  have  for  many  years  applied  to  the  movement  of  grain 
reaching  Buffalo  by  water  a  proportional  rate  which  is  lower  than  the 
local  rate  and  which  is  called  an  ex-lake  grain  rate.  We  see  no  rea- 
son why  they  might  not  apply  a  similar  proportional  rate  to  the 
product  of  this  ex-lake  grain,  and  it  seems  to  us  that  if  this  were  done 
it  would  so  far  satisfy  this  complaint  as  to  dispense  with  further 
action  upon  our  part 

We  are  of  the  opinion,  therefore,  that  under  present  conditions 

the  rate  of  13  cents  from  Buffalo  to  Boston  upon  flour  and  other 

products  of  wheat  is  unjust  and  unreasonable  and  that  this  rate  ought 

not  for  the  future  to  exceed  12  cents.    No  order  will  be  made  before 

February  16, 1908,  and  if  within  that  time  the  defendant  removes  the 

discrimination  against  the  complainant  the  case  will  be  indefinitely 

suspended. 
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No.  1198. 
THOKNTON  A  CHESTEB  MILLING  COMPANY 

DELAWABE,  LACKAWANNA  A  WESTERN  RAILROAD 
COMPANY  AND  NEW  YORK,  NEW  HAVEN  A  HART- 
FORD RAILROAD  COMPANY. 


Buhmiited  December  S»  1907.    Decided  December  iff,  1907. 


DedMon  in  Banner  MOling  Co.  v.  y.  Y.  0.  d  H.  R.  R.  Co.,  eupra,  cited  and 
ai^lied. 

Shire  dh  JeUinek  for  complainant/ 
/•  L.  Seager  for  defendants. 

Report  of  thb  Commission. 

PROurr,  Vammissianer: 

The  complainant,  which  operates  a  flour  mill  at  Buffalo,  made  ship- 
ment of  a  carload  of  flour  over  the  lines  of  the  defendants  from  Buf- 
falo, N.  Y.,  to  Providence,  R.  L  The  rate  applicable  to  the  move- 
ment of  this  shipment  was  a  joint  rate,  duly  established  by  the  de- 
fendants, of  18  cents  per  100  poimds.  The  complainant  insists  that 
this  rate  was  unjust  and  unreasonable  and  asks  that  it  be  so  declared. 

This  case  was  heard  with  Banner  Milling  Company  v.  New  York 
Central  <&  Hudon  River  Railroad  Company^  supra^  and  is  controlled 
by  that  Providence  takes  the  Boston  rate,  and  no  question  is  made 
but  that  whatever  rate  is  proper  to  Boston  should  also  be  applied  to 
Providence.  We  are  of  the  opinion  that  the  rate  of  13  cents  was  and 
is  unreasonable  and  that  the  rate  for  the  future  should  not  exceed 
12  cents  under  conditions  now  existing.  For  reasons  stated  in  the 
principal  case,  no  order  will  be  made  before  February  16,  1908. 
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No.  1199. 

WASHBUKN-CROSBY  COMPANY 


ERIE  RAILROAD  COMPANY  AND  NEW  YORK,  NEW 
HAVEN  &  HARTFORD  RAILROAD  COMPANY. 


Submitted  December  S,  1907,    Decided  December  16, 1907, 


Decision  in  Banner  Milling  Co,  v.  N,  Y.  C,  d  U.  R,  R,  Co,,  supra,  cited  and 
applied. 

Shire  <&  Jellinek  for  complainant. 

C.  F.  Brownell  and  H.  A,  Ta'^lor  for  defendants. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

The  complainant  operates  a  flour  mill  at  Buffalo,  N.  Y.,  and  com- 
plains that  the  rate  applied  to  the  shipment  of  its  flour  from  Buffalo 
to  Unionville,  Conn.,  over  the  lines  of  the  defendants  is  unjust  and 
unreasonable.  The  rate  in  question  is  a  joint  rate  of  the  defendants, 
and  the  complainant  shows  an  actual  movement  of  one  carload  of 
flour  under  this  rate,  which  is  13  cents  per  100  pounds. 

Unionville  is  a  New  England  point  taking  the  Boston  rate,  and  no 
question  was  made  upon  the. hearing  but  that  a  reasonable  rate  to 
Boston  would  also  be  reasonable  to  Unionville.  The  case  is  con- 
trolled by  Banner  Milling  Company  v.  New  York  Central  &  Hudson 
River  Railroad  Company^  supra^  with  which  it  was  heard. 

We  find  that  under  present  conditions  the  rate  of  13  cents  from 
Buffalo  to  Unionville  was,  when  established,  and  still  is,  unjust  and 
unreasonable,  and  that  the  same  ought  not  to  exceed  12  cents  for  the 
future.  The  making  of  an  order  in  this  case  will  be  deferred  for  the 
reasons  stated  in  the  Banner  Milling  Company  case. 
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No.  1200. 
WASHBUKN-OROSBY  COMPANY 

V. 

LEHIGH  VALLEY  RAILROAD  COMPANY. 


SuJnnitted  December  S,  1907.    Decided  December  16, 1907. 


Decision  In  Banner  Milling  Co.  y.  N.  Y.  O.  d  H.  B.  B.  Co.,  supra,  cited  and 
applied. 

Shire  (6  JeUinek  for  complainant. 
Kenefick^  Cooke  db  MitcheU  for  defendant. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

This  case  involves  the  rate  on  flour  from  Buffalo,  N.  Y.,  to  Irv- 
ington,  N.  J.,  which  is  11  cents  per  100  pounds,  and  which  the  com- 
plainant attacks  as  unlawful.  The  complaining  company  is  en- 
gaged in  the  manufacture  of  flour  at  Buffalo,  and  made  an  actual 
shipment  from  there  to  Irvington,  in  May,  1907. 

Irvington,  N.  J.,  is  a  New  York  point,  and  it  is  not  claimed  that 
it  should  take  a  higher  rate  from  Buffalo  than  is  made  applicable  to 
New  York.  We  have  found  in  Banner  Milling  Company  v.  New 
York  Central  <&  Hudson  River  Railroad  Company^  supra^  that  the 
New  York  rate  of  11  cents,  established  May  1, 1907,  and  still  in  effect 
over  lines  from  Buffalo,  was  unjust  and  unreasonable  under  existing 
conditions.  This  case  was  heard  with  that  and  should  receive  the 
same  disposition.  We  find  that  the  rate  of  11  cents  from  Buffalo  to 
Irvington  was  and  is  unjust  and  unreasonable  and  that  the  rate  for 
the  future  ought  not  to  exceed  10  cents.  No  order  will  be  made  in 
this  case  until  the  principal  case  is  finally  disposed  of. 
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No.  1201. 

WASHBUEN-CKOSBY  COMPANY. 
PENNSYLVANIA  RAILROAD  CO^MPANY. 


Submitted  December  S,  1907.    Decided  December  16,  1907, 


Rates  on  grain  and  grain  products  for  domestic  consumption  from  Buffalo  to 
Philadelphia  and  Baltimore  are  one-half  cent  per  100  pounds  lower  than  to 
New  York,  but  from  Chicago  to  Philadelphia  and  Baltimore  such  rates  are 
2  cents  and  3  cents  per  100  pounds,  respectively,  lower  than  to  New  York : 
Held,  upon  application  for  the  same  differentials  from  Buffalo  as  from 
Ohicago  to  Philadelphia  and  Baltimore,  that  Buffalo  is  not  entitled  to  these 
differentials.  The  failure  of  Buffalo  to  obtain  these  differentials  is  due  to 
its  location — ^a  disadvantage  which  defendant  has  never  attempted  to  equal- 
ize in  the  past  and  which,  in  the  opinion  of  the  Commission,  defendant  ought 
not  to  be  required  to  equalize  now. 

Shire  (&  Jellinek  for  complainant. 

Frank  Rurmey  and  G.  S.  Patterson  for  defendant. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

This  complaint  puts  in  issue  the  relation  of  rates  on  flour,  bran^ 
and  other  wheat  products  from  Buffalo  to  New  York,  Philadelphia, 
and  Baltimore.  The  complainant  operates  the  largest  mill  located 
at  Buffalo  and  is  engaged  exclusively  in  the  production  of  spring 
wheat  flour.  This  case  was  heard  with  Banner  Milling  Company  v. 
New  York  Central  (&  Hudson  River  Railroad  Company^  supra^  which 
may  be  referred  to  for  a  statement  of  the  conditions  under  which 
spring  wheat  is  ground  by  mills  situated  like  that  of  the  complainant. 

Rates  on  flour  from  Buffalo  to  Philadelphia  and  Baltimore  are  one- 
half  cent  per  100  pounds  lower  than  to  New  York.  When  the  com- 
plaint was  filed,  the  rate  to  New  York  was  11  cents  per  100  pounds,  to 

Philadelphia  and  Baltimore  lOJ  cents. 
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Bates  on  grain  and  grain  products^  when  for  domestic  consump- 
tion, from  Chicago  and  from  all  territory  west  and  northwest  of 
Chicago  are  2  cents  per  100  pounds  less  to  Philadelphia  than  to  New 
York  and  3  cents  less  to  Baltimore.  It  will  appear  from  an  examina- 
tion of  the  Banner  Milling  Company  case  that  spring  wheat  flour 
moves  to  the  Atlantic  seaboard  from  points  west  of  Chicago  or  is 
ground  upon  a  through  milling-in-transit  rate,  so  that  practically  all 
millers  of  spring  wheat,  accept  in  the  Buffalo-Bochester  district,  enjoy 
the  benefit  of  those  lower  rates  to  Philadelphia  and  Baltimore  points. 

The  complainant  insists  that  this  advantage  in  rate  enjoyed  by  its 
competitors  excludes  it  and  all  Buffalo  millers  from  the  Baltimore 
and  Philadelphia  markets,  and  it  is  apparent  from  what  is  stated  in 
the  former  case  that  this  must  be  true,  for  it  there  appeared  that  the 
entire  profit  in  grinding  flour  might  not  exceed,  and  in  some  cases 
during  the  previous  year  had  not  exceeded,  3  cents  per  barrel,  or  1^ 
cents  per  100  pounds,  so  that  an  advantage  in  transportation  of  4 
cents  a  barrel  to  Philadelphia  and  6  cents  a  barrel  to  Baltimore 
would  be  prohibitive  against  the  complainant.  We  are  asked  to  de- 
clare this  discrimination  unlawful  and  to  establish  the  same  relation 
of  rates  from  Buffalo  to  these  three  cities  as  obtains  from  Chicago. 

The  distance  from  Buffalo  to  New  York,  Philadelphia,  and  Balti- 
more is  substantially  the  same.  lines  of  transportation  between  Buf- 
falo and  New  York  are  more  direct  than  to  Philadelphia  and  Balti- 
more;  that  is,  the  movement  of  traffic  is  much  greater  by  these  lines. 
It  would  seem  altogether  probable  that  the  cost  of  transportation 
to  Philadelphia  and  Baltimore  must  be  as  great  as  to  New  York. 
Upon  the  basis  of  the  cost  of  the  service,  therefore,  the  present  rates 
can  not  be  declared  unjust  or  unreasonable. 

In  the  Banner  Milling  Company  case  we  held  that  where  railroads 
had  maintained  for  a  long  time  a  general  relation  of  rates,  upon  the 
strength  of  which  industries  had  been  established,  that  relation  must 
not  be  unnecessarily  disturbed.  There  is  in  the  case  before  us  no 
element  of  this  kind,  since  the  relation  in  rates  for  which  the  com- 
plainant contends  has  never,  so  far  as  this  record  discloses,  been  in 
effect  from  Buffalo,  the  present  adjustment  in  rates  between  these 
three  points  being  substantially  the  same  as  in  the  past. 

It  was  said  in  testimony  that  formerly  the  Buffalo  miller  found  a 
market  at  Baltimore  and  Philadelphia,  which  no  longer  exists,  but 
this  seems  to  be  due  to  the  circumstance  that  this  business  is  now 
conducted  upon  a  narrower  margin,  so  that  a  slight  difference  in  the 
rate  is  of  more  importance  than  formerly. 

The  real  question  presented  to  us  is,  therefore,  whether,  owing  to 
competitive  conditions,  these  millers  at  Buffalo  should  be  given  the 
same  differentials  to  Baltimore  and  Philadelphia  as  compared  with 
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Without  holding  that  there  is  any  absolute  relation  between  this 
rate  from  Buffalo  to  the  seaboard  and  that  from  Minneapolis  or 
other  spring  wheat  milling  centers  which  this  defendant  would  be 
obliged  under  any  and  all  circumstances  to  maintain,  we  are  of  the 
opinion  that  in  normal  conditions  at  least  the  general  relation  which 
has  been  in  effect  for  years  in  the  past  ought  not  to  be  unnecessarily 
disturbed  now ;  that  the  imposition  of  the  11-cent  rate  to  New  York 
and  the  13-cent  rate  to  Boston  and  other  New  England  points  was 
unjust  and  unreasonable,  and  that  the  rate  ought  not  to  have  exceeded 
10  cents  to  New  York  and  12  cents  to  Boston. 

We  have  already  indicated  that  the  effect  of  this  rate  upon  the  busi- 
ness of  the  complainant  is  one  of  the  important  considerations  which 
has  led  to  this  conclusion  and  if  that  effect  could  be  eliminated  we 
should  not  be  disposed  to  order  a  reduction  in  this  rate,  which  might 
necessitate  other  extensive  reductions.  These  carriers  do  at  the  pres- 
ent time  and  have  for  many  years  applied  to  the  movement  of  grain 
reaching  Buffalo  by  water  a  proportional  rate  which  is  lower  than  the 
local  rate  and  which  is  called  an  ex-lake  grain  rate.  We  see  no  rea- 
son why  they  might  not  apply  a  similar  proportional  rate  to  the 
product  of  this  ex-lake  grain,  and  it  seems  to  us  that  if  this  were  done 
it  would  so  far  satisfy  this  complaint  as  to  dispense  with  further 
action  upon  our  part 

We  are  of  the  opinion,  therefore,  that  under  present  conditions 

the  rate  of  13  cents  from  Buffalo  to  Boston  upon  flour  and  other 

products  of  wheat  is  unjust  and  unreasonable  and  that  this  rate  ought 

not  for  the  future  to  exceed  12  cents.    No  order  will  be  made  before 

February  16, 1908,  and  if  within  that  time  the  defendant  removes  the 

discrimination  against  the  complainant  the  case  will  be  indefinitely 

suspended. 
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No.  1198. 

THOENTON  A  CHESTER  MILLING  COMPANY 

v. 

DELAWABE,  LACKAWANNA  A  WESTERN  RAILROAD 
COMPANY  AND  NEW  YORK,  NEW  HAVEN  A  HART- 
FORD RAILROAD  COMPANY. 


BulnniUed  December  S»  1907.    Decided  December  16,  1907, 


Decision  In  Banner  UUling  Co.  v.  y.  Y.  C.  d  H.  B.  B.  Co.,  eupra,  cited  and 
applied. 

Shire  db  JeUinek  for  complainant/ 
/•  L.  Seager  for  defendants. 

Report  of  thb  Commission. 

Proutt,  'Commissioner: 

The  complainant,  which  operates  a  flour  mill  at  Buffalo,  made  ship- 
ment of  a  carload  of  flour  over  the  lines  of  the  defendants  from  Buf- 
falo, N,  Y.,  to  Providence,  R.  I.  The  rate  applicable  to  the  move- 
ment of  this  shipment  was  a  joint  rate,  duly  established  by  the  de- 
fendants, of  18  cents  per  100  pounds.  The  complainant  insists  that 
this  rate  was  unjust  and  unreasonable  and  asks  that  it  be  so  declared. 

This  case  was  heard  with  Banner  Milling  Company  v.  New  York 
Central  <&  Hudon  River  Railroad  Company^  supra^  and  is  controlled 
by  that.  Providence  takes  the  Boston  rate,  and  no  question  is  made 
but  that  whatever  rate  is  proper  to  Boston  should  also  be  applied  to 
Providence.  We  are  of  the  opinion  that  the  rate  of  13  cents  was  and 
is  unreasonable  and  that  the  rate  for  the  future  should  not  exceed 
12  cents  under  conditions  now  existing.  For  reasons  stated  in  the 
principal  case,  no  order  will  be  made  before  February  15,  1908. 
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No.  1199. 
WASHBUENCROSBY  COMPANY 

V. 

ERIE  RAILROAD  COMPANY  AND  NEW  YORK,  NEW 
HAVEN  &  HARTFORD  RAILROAD  COMPANY. 


Submitted  December  S,  1907.    Decided  December  16, 1907. 


Decision  In  Banner  Milling  Co.  v.  N.  Y.  C.  d  H.  R.  R.  Co.,  supra,  cited  and 
applied. 

Shire  (&  Jellinek  for  complainant. 

C.  F.  Brownell  and  H.  A.  Ta^^lor  for  defendants. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

The  complainant  operates  a  flour  mill  at  Buffalo,  N.  Y.,  and  com- 
plains that  the  rate  applied  to  the  shipment  of  its  flour  from  Buffalo 
to  Union ville,  Conn.,  over  the  lines  of  the  defendants  is  unjust  and 
unreasonable.  The  rate  in  question  is  a  joint  rate  of  the  defendants, 
and  the  complainant  shows  an  actual  movement  of  one  carload  of 
flour  under  this  rate,  which  is  13  cents  per  100  pounds. 

Union  ville  is  a  New  England  point  taking  the  Boston  rate,  and  no 
question  was  made  upon  the, hearing  but  that  a  reasonable  rate  to 
Boston  would  also  be  reasonable  to  Unionville.  The  case  is  con- 
trolled by  Banner  Milling  Company  v.  New  York  Central  <&  Hudson 
River  Railroad  Company,  supra,  with  which  it  was  heard. 

We  find  that  under  present  conditions  the  rate  of  13  cents  from 
Buffalo  to  Unionville  was,  when  established,  and  still  is,  unjust  and 
unreasonable,  and  that  the  same  ought  not  to  exceed  12  cents  for  the 
future.  The  making  of  an  order  in  this  case  will  be  deferred  for  the 
reasons  stated  in  the  Banner  Milling  Company  case. 

13  I.  C.  C.  Rep. 


WA8HBU&N-0BUSBY.OO.  T.  LXHIGH  VALLEY  B.  B.   CO. 


No.  1200. 
WASHBUEN-CROSBY  COMPANY 

V. 

LEHIGH  VALLEY  RAHiROAD  COMPANY. 


Sulnniiied  December  S,  1907,    Decided  December  16, 1907, 


Decision  in  Banner  MUling  Co,  t.  N.  Y.  C.  d  H.  B.  B.  Co.,  8upra,  cited  and 
applied. 

Shire  ds  JeUinek  for  complainant. 
Kenefick,  Cooke  <6  MitcJieU  for  defendant. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

This  case  involves  the  rate  on  flour  from  Buffalo,  N.  Y.,  to  Irv- 
ington,  N.  J.,  which  is  11  cents  per  100  pounds,  and  which  the  com- 
plainant attacks  as  unlawful.  The  complaining  company  is  en- 
gaged in  the  manufacture  of  flour  at  Buffalo,  and  made  an  actual 
shipment  from  there  to  Irvington,  in  May,  1907. 

Irvington,  N.  J.,  is  a  New  York  point,  and  it  is  not  claimed  that 
it  should  take  a  higher  rate  from  Buffalo  than  is  made  applicable  to 
New  York.  We  have  found  in  Banner  Milling  Company  v.  New 
York  Central  c&  Hudson  River  Railroad  Company^  supra^  that  the 
New  York  rate  of  11  cents,  established  May  1, 1907,  and  still  in  effect 
over  lines  from  Buffalo,  was  unjust  and  unreasonable  under  existing 
conditions.  This  case  was  heard  with  that  and  should  receive  the 
same  disposition.  We  find  that  the  rate  of  11  cents  from  Buffalo  to 
Irvington  was  and  is  unjust  and  unreasonable  and  that  the  rate  for 
the  future  ought  not  to  exceed  10  cents.  No  order  will  be  made  in 
this  case  until  the  principal  case  is  finally  disposed  of. 

13  I.  C.  C.  Rep. 
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No.  1201. 

WASHBURN-CROSBY  COMPANY. 

V. 

PENNSYLVANIA  RAILROAD  COMPANY. 


Submitted  December  S,  1907.    Decided  December  16,  1907. 


Rates  on  grain  and  grain  products  for  domestic  consumption  from  Buffalo  to 
Philadelpliia  and  Baltimore  are  one-half  cent  per  100  pounds  lower  than  to 
New  York,  but  from  Chicago  to  Philadelphia  and  Baltimore  such  rates  are 
2  cents  and  3  cents  per  100  pounds,  respectively,  lower  than  to  New  York : 
Held,  upon  application  for  the  same  differentials  from  Buffalo  as  from 
Chicago  to  Philadelphia  and  Baltimore,  that  Buffalo  is  not  entitled  to  these 
differentials.  The  failure  of  Buffalo  to  obtain  these  differentials  is  due  to 
its  location — ^a  disadvantage  which  defendant  has  never  attempted  to  equal- 
ize in  the  past  and  which,  in  the  opinion  of  the  Commission,  defendant  ought 
not  to  be  required  to  equalize  now. 

Shire  c&  Jellinek  for  complainant. 

Frank  Rumsey  and  G.  S.  Patterson  for  defendant. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

This  complaint  puts  in  issue  the  relation  of  rates  on  flour,  bran^ 
and  other  wheat  products  from  Buffalo  to  New  York,  Philadelphia, 
and  Baltimore.  The  complainant  operates  the  largest  mill  located 
at  Buffalo  and  is  engaged  exclusively  in  the  production  of  spring 
wheat  flour.  This  case  was  heard  with  Banner  Milling  Company  v. 
New  York  Central  c&  Hudson  River  Railroad  Company^  supra,  which 
may  be  referred  to  for  a  statement  of  the  conditions  imder  which 
spring  wheat  is  ground  by  mills  situated  like  that  of  the  complainant. 

Rates  on  flour  from  Buffalo  to  Philadelphia  and  Baltimore  are  one- 
half  cent  per  100  pounds  lower  than  to  New  York.  When  the  com- 
plaint was  filed,  the  rate  to  New  York  was  11  cents  per  100  pounds,  to 

Philadelphia  and  Baltimore  10^  cents. 
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Bates  on  grain  and  grain  prodacts,  when  for  domestic  consump- 
tion, from  Chicago  and  from  all  territory  west  and  northwest  of 
Chicago  are  2  cents  per  100  pounds  less  to  Philadelphia  than  to  New 
York  and  3  cents  less  to  Baltimore.  It  will  appear  from  an  examina- 
tion of  the  Banner  Milling  Company  case  that  spring  wheat  flour 
moves  to  the  Atlantic  seaboard  from  points  west  of  Chicago  or  is 
ground  upon  a  through  milling-in-transit  rate,  so  that  practically  all 
millers  of  i^ring  wheat,  except  in  the  Buffalo-Bochester  district,  enjoy 
the  benefit  of  those  lower  rates  to  Philadelphia  and  Baltimore  points. 

The  complainant  insists  that  this  advantage  in  rate  enjoyed  by  its 
competitors  excludes  it  and  all  Buffalo  millers  from  the  Baltimore 
and  Philadelphia  markets,  and  it  is  apparent  from  what  is  stated  in 
the  former  case  that  this  must  be  true,  for  it  there  appeared  that  the 
entire  profit  in  grinding  flour  might  not  exceed,  and  in  some  cases 
during  the  previous  year  had  not  exceeded,  3  cents  per  barrel,  or  1^ 
cents  per  100  pounds,  so  that  an  advantage  in  transportation  of  4 
cents  a  barrel  to  Philadelphia  and  6  cents  a  barrel  to  Baltimore 
would  be  prohibitive  against  the  complainant.  We  are  asked  to  de- 
clare this  discrimination  unlawful  and  to  establish  the  same  relation 
of  rates  from  Buffalo  to  these  three  cities  as  obtains  from  Chicago. 

The  distance  from  Buffalo  to  New  York,  Philadelphia,  and  Balti- 
more is  substantially  the  same.  lines  of  transportation  between  Buf- 
falo and  New  York  are  more  direct  than  to  Philadelphia  and  Balti- 
more;  that  is,  the  movement  of  traffic  is  much  greater  by  these  lines. 
It  would  seem  altogether  probable  that  the  cost  of  transportation 
to  Philadelphia  and  Baltimore  must  be  as  great  as  to  New  York. 
Upon  the  basis  of  the  cost  of  the  service,  therefore,  the  present  rates 
can  not  be  declared  unjust  or  unreasonable. 

In  the  Banner  Milling  Company  case  we  held  that  where  railroads 
had  maintained  for  a  long  time  a  general  relation  of  rates,  upon  the 
strength  of  which  industries  had  been  established,  that  relation  must 
not  be  unnecessarily  disturbed.  There  is  in  the  case  before  us  no 
element  of  this  kind,  since  the  relation  in  rates  for  which  the  com- 
plainant contends  has  never,  so  far  as  this  record  discloses,  been  in 
effect  from  Buffalo,  the  present  adjustment  in  rates  between  these 
three  points  being  substantially  the  same  as  in  the  past. 

It  was  said  in  testimony  that  formerly  the  Buffalo  miller  found  a 
market  at  Baltimore  and  Philadelphia,  which  no  longer  exists,  but 
this  seems  to  be  due  to  the  circumstance  that  this  business  is  now 
conducted  upon  a  narrower  margin,  so  that  a  slight  difference  in  the 
rate  is  of  more  importance  than  formerly. 

The  real  question  presented  to  us  is,  therefore,  whether,  owing  to 
competitive  conditions,  these  millers  at  Buffalo  should  be  given  the 
same  differentials  to  Baltimore  and  Philadelphia  as  compared  with 
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the  rate  to  New  York,  which  apply  to  the  transportation  of  the 
products  of  their  competitors. 

The  lake-and-rail  rate  upon  flour  for  domestic  use  from  Minneapo^ 
lis  during  the  summer  of  1907  was  23  cents  to  New  York,  21  cents  to 
Philadelphia,  and  20  cents  to  Baltimore,  and  traffic  might  move  under 
these  rates  through  Buffalo.  When  it  did,  the  railroads  leading  to 
these  respective  ports  received  for  their  service  a  sum  which  was  sub- 
stantially 2  cents  less  to  Philadelphia  and  3  cents  less  to  Baltimore  than 
to  New  York.  The  complainant  insists  that  if  this  defendant,  which 
serves  all  three  of  these  ports,  will  carry  to  Philadelphia  and  Balti- 
more for  its  competitors  at  this  lower  rate  it  should  carry  at  the  same 
rate  for  it. 

The  Commission  has  twice  examined,  at  great  length,  the  matter 
of  these  port  differentials.  New  York  Produce  Exchange  v.  Batti- 
more  <&  Ohio  Railroad  Co.  et  al.^  7  I.  C.  C.  Kep.,  612 ;  in  the  Matter  of 
Differential  Freight  Rates  to  and  from  Atlantic  Ports^  11  I.  C.  C. 
Rep.,  13.  In  both  these  cases  we  approved  a  differential  under  New 
York  of  2  cents  in  case  of  Philadelphia  and  3  cents  in  case  of  Balti- 
more as  to  domestic  shipments  of  grain  and  grain  products,  those  be- 
ing the  commodities  most  considered,  from  Chicago  and  territory 
basing  upon  Chicago  or  governed  by  the  Chicago  rate,  and  these  are 
the  differentials  now  in  effect.  The  reasons  which  led  us  to  that  con- 
clusion apply  to  territory  west  of  Buffalo,  but  not  to  Buffalo  itself. 
Buffalo  is  not  entitled  to  these  differentials  by  virtue  of  its  position ;  if 
this  defendant  is  bound  toconcede  them  to  the  complainant  it  is  solely 
because  it  applies  these  rates  through  Buffalo  from  points  west. 

This  conclusion  does  not  follow.  The  defendant  names  these  rates 
to  Philadelphia  and  Baltimore  via  Buffalo  to  meet  rates  made  by 
other  lines  in  order  that  it  may  participate  in  this  traffic.  The  com- 
plainant would  be  in  no  respect  benefited  if  lines  working  through 
Buffalo  were  to  entirely  withdraw  from  this  business.  The  Supreme 
Court  of  the  United  States  has  repeatedly  decided  that  where  a  rate 
is  forced  by  controlling  competition,  as  in  the  present  instance,  it  can 
not  be  made  a  standard  by  which  to  estimate  the  other  rates  of  the 
carrier  putting  it  in  effect.  The  charging  of  a  higher  rate  to  some 
intermediate  point  would  not  work  a  violation  of  the  fourth  section, 
nor  is  the  exaction  of  a  higher  charge  for  the  performance  of  a 
similar  service  over  a  portion  of  the  line,  as  in  the  case  before  us,  an 
undue  discrimination. 

The  failure  of  Buffalo  to  obtain  these  differentials  to  Philadelphia 
and  Baltimore  is  due  to  its  location — a  disadvantage  which  this  de- 
fendant has  never  attempted  to  equalize  in  the  past,  and  which,  in  our 
opinion,  it  ought  not  to  be  required  to  equalize  now. 

The  complaint  will  be  dismissed. 
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No.  1108. 
MILLER  WALNUT  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 
AND  GULF,  COLORADO  &  SANTA  FE  RAILWAY  COM- 
PANY. 


BubmiUed  November  SO,  1907.    Bedded  January  6, 1908. 


Deteidaatii'  rate  of  26i  c&nts  per  100  pounds  for  the  transportation  of  walnut 
lumber  from  Oklahoma  City,  Okla.,  to  Galveston,  Tex.,  for  export,  is  under 
the  circumstances  unjust  and  unreasonable  and  should  not  exceed  21i  cents 
per  100  pounds  for  the  future.       ^ 

Samuel  Miller  for  complainant. 

A.  A.  Hurd  and  /.  R.  Koonts  for  defendants. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

The  complainant  was,  at  the  time  of  the  filing  of  this  complaint, 
engaged  in  the  manufacture  of  walnut  lumber  at  Oklahoma  City, 
and  the  product  of  its  mill  was  sent  to  Galveston  over  the  lines  of  the 
defendants  for  export  to  foreign  countries.  In  the  prosecution  of  its 
business  it  came  into  competition  with  similar  mills  located  at  Kan- 
sas City,  Mo.,  the  product  of  which  was  also  carried,  to  some  extent, 
by  the  lines  of  the  defendants  to  Galveston  for  export.  The  rate 
charged  from  Kansas  City  by  the  defendants  was  18  cents  per  100 
pounds,  while  that  from  Oklahoma  City  was  26J  cents.  The  dis- 
tance from  Kansas  City  was  962  miles,  from  Oklahoma  City  552 
miles.  The  complainant  insisted  that  the  rate  charged  it  by  the  de- 
fendants was  unreasonable  and  also  unduly  discriminatory  in  favor 
of  its  competitors  at  Kansas  City. 

The  complainant  obtained  its  logs  to  the  east  and  northeast  of 
Oklahoma  City,  to  which  they  were  brought  by  rail.    The  manufac- 
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turer  at  Kansas  City  also  drew  his  supply  of  logs  to  some  extent  from 
the  same  territory,  and  they  were  also  brought  by  rail  to  the  mill. 
There  is  considerable  testimony  in  this  record  tending  to  show  that 
the  cost  of  transporting  logs  from  the  forest  to  the  mill  at  Kansas 
City  was  more  than  that  paid  by  the  complainant  at  Oklahoma  City, 
and  that  for  this  reason  the  rate  upon  the  lumber  might  well  be  less 
from  Kansas  City  than  that  accorded  to  the  complainant. 

It  is  evident  that  the  cost  of  laying  down  this  lumber  upon  the 
pier  at  Galveston  must  depend  upon  the  combined  cost  of  transport- 
ing the  log  to  the  mill  and  the  lumber  from  the  mill  and  that  there- 
fore a  discrimination  might  be  made  in  the  charge  imposed  upon  the 
transportation  of  the  log  as  well  as  in  that  applied  to  the  lumber.  It 
is  not  true,  however,  that  the  rate  which  the  lumber  should  bear 
would  depend  upon  the  cost  of  bringing  in  the  logs,  since  the  distance 
might  be  greater  in  one  case  or  the  circumstances  of  the  carriage  such 
that  the  rate  might  be  properly  higher.  Nothing  is  said  in  the  plead- 
ings touching  the  co^t  of  transporting  the  logs.  The  evidence  fails  to 
indicate  any  discrimination  cither  for  or  against  Kansas  City  in  this 
respect  and  that  element  is  not,  therefore,  considered  in  disposing  of 
the  case. 

The  first  contention  of  the  complainant  is  that  the  defendants  dis- 
criminate against  it  by  imposing  a  higher  rate  from  Oklahoma  City 
than  from  Kansas  City,  the  distance  from  Kansas  City  being  greater 
and  the  transportation  being  through  Oklahoma  City.  The  defend- 
ants justify  these  rates  by  alleging  competitive  conditions  at  Kansas 
City  which  do  not  exist  at  Oklahoma  City. 

This  Commission  has  held  in  the  past  that  there  is  a  competitive 
situation  at  Kansas  City  with  respect  to  the  handling  of  grain 
which  has  justified  carriers,  including  these  defendants,  in  accepting 
a  lower  rate  from  Kansas  City  to  Galveston  for  export  than  was 
applied  from  Oklahoma  City.  In  re  Export  Rates  from  Points  East 
and  West  of  Mississippi  River^  8  I.  C.  C.  Kep.,  185 ;  In  re  Export  and 
Domestic  Rates^  8  I.  C.  C.  Kep.,  214;  Mayor^  etc.y  of  Wichita  v.  At- 
chison^ Topeka  cfc  Santa  Fe  Railway  Company^  9  I.  C.  C.  Kep.,  534; 
Farmers\  Merchants'*  cfe  Shippers'*  Clubj  etc.  v.  Atchison,  Topeka  <& 
Santa  Fe  Railway  Company^  12  I.  C.  C.  Rep.,  351;  Territory  of 
Oklahoma  v.  Chicago,  Rock  Island  c&  Pacific  Railway  Company,  12 
I.  C.  C.  Kep.,  307.  It  is  quite  possible  that  the  same  conditions  may 
exist  to  a  certain  extent  with  respect  to  lumber,  which  may  be  ex- 
ported through  the  Atlantic  ports  or  through  New  Orleans  as  well  as 
from  Galveston.  There  are,  moreover,  more  carriers  leading  from 
Kansas  City  to  Galveston  than  from  Oklahoma  City  to  that  port 

These  two  localities  are  in  competition  in  the  manufacture  of  this 
lumber  and  they  draw  their  supplies  largely  from  the  same  source. 
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No.  1278. 
OCHELTREE  GRAIN  COMPANY 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 


Submitted  December  SO,  1907,    Decided  January  6,  1908. 


Previous  to  December  12,  1906,  defendant's  rate  on  snapped  corn  from  Laverty, 
Okla.,  to  Millican,  Tex.,  and  from  Laverty,  Okla.,  to  Navasota,  Tex.,  had  been 
for  a  long  time  29  cents  per  100  pounds,  but  by  tariff  effective  upon  that  date  the 
rate  was  advanced  to  36 J  cents  per  100  pounds.  This  advanced  rate  was  con- 
tinued in  effect  until  February  17,  1907,  when  it  was  reduced  to  the  former 
rate,  where  it  stands  to-day.  Upon  that  statement  we  must  hold  that  the  rate 
charged  complainant  was  excessive.  The  fact  that  the  defendant  had  for  some 
time  maintained  a  rate  of  29  cents  and  has  since  reduced  its  rate  to  the  same 
figure  is  in  the  nature  of  an  admission  upon  its  part  that  this  rate  is  a  fair  one^ 
unless  explained.    Reparation  allowed. 

Charles  West  for  complainant. 
M.  L.  Bdl  for  defendant. 

Report  of  the  Commission. 

Prouty,  CommiHsioner : 

The  complainant,  L.  G.  Ocheltree,  residing  at  Chickasha,  now  in 
Oklahoma,  but  at  the  time  of  the  filing  of  the  complaint  embraced  in 
Indian  Territory,  is  engaged  in  the  grain  business  under  the  firm  style 
of  the  Ocheltree  Grain  Company.  In  the  early  part  of  1907  he  made 
shipment  over  the  defendant  railroad  of  two  carloads  of  snapped  corn, 
one  weighing  43,020  pounds,  from  Laverty,  Okla.,  to  Millican,  Tex., 
and  a  second,  weighing  37,465  pounds,  from  Laverty,  Okla.,  to 
Navasota,  Tex. 

The  published  rate  of  the  defendant  then  applicable  to  the  move- 
ment of  both  these  shipments  was  36i  cents  per  100  pounds,  and  the 
complainant  paid  to  the  defendant  charges  at  this  rate.  He  insists 
that  the  rate  was  excessive;  that  it  should  not  have  exceeded  29  cents 
per  100  pounds,  and  that  therefore  he  was  overcharged  upon  the  first 
carload  $31.19  and  upon  the  second  carload  $27.17,  making  in  all 
$58.36,  in  which  amount  he  claims  reparation.     No  question  is  made 
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by  the  defendant  as  to  the  fact  of  the  shipments,  the  weight  of  the 
contents,,  nor  the  rate  piud.  The  only  matter  for  our  consideration  is 
the  reasonableness  of  that  rate. 

Previous  to  December  12, 1906,  the  rate  on  snapped  com  between 
the  points  in  question  over  the  line  of  the  defendant  had  been  for  a 
long  time  29  cents  per  100  pounds,  but  by  tariff  effective  upon  that 
date  it  was  advanced  25  per  cent — to'  36i  cents  per  100  pounds.  This 
advanced  rate  was  continued  in  effect  until  the  17th  day  of  February, 
1907,  when  it  was  reduced  to  the  former  rate,  where  it  stands  to-day. 
Upon  that  statement  we  must  hold  that  the  rate  charged  the  com- 
plainant was  excessive.  The  fact  that  the  defendant  had  for  some 
time  maintained  a  rate  of  29  cents  and  has  since  reduced  its  rate  to 
the  same  figure  is  in  the  nature  of  an  admission  upon  its  part  that  this 
rate  is  a  fair  one,  unless  explained. 

The  defendant  undertakes  to  explain  it  by  saying  that  snapped 
corn  and  shelled  corn  had  previously  taken  the  same  rate;  that  the 
advance  was  for  the  purpose  of  establishing  a  higher  rate  upon  snapped 
corn,  and  that  this  ought  to  be  done  because,  the  transportation  of 
snapped  corn  is  more  expensive  owing  to  lighter  loading  and  ]esH 
value,  and  should  properly  bear  a  higher  charge. 

We  do  not  hold  that  the  defendant  may  not  properly  apply  a  some- 
what higher  rate  to  the  transportation  of  snapped  corn  than  to  shelled 
corn.  Ordinarily  corn  is  shelled  before  being  shipped,  but  there 
seems  to  be  some  peculiar  reason  why  in  this  locality  it  is  shipped 
frequently  in  the  shuck.  Whether  under  all  the  circumstances  the 
rates  ought  to  be  the  same  is  a  question  upon  which  no  opinion  is 
expressed. 

If  this  defendant,  instead  of  advancing  its  rate  on  snapped  corn,  had 
reduced  that  upon  shelled  corn  and  the  complainant  had  then  insisted 
that  he  was  entitled  to  the  same  reduction  upon  corn  in  the  husk  as 
when  shelled,  this  question  would  be  presented  fairly;  but  the  mere 
fact  that  the  rate  upon  snapped  corn  and  shelled  corn  ought  not  to  be 
the  same,  if  so  found,  would  not  show  that  the  existing  rate  on  snapped 
corn  was  too  low. 

W^e  hold  that  the  rate  charged  the  complainant  was  excessive,  that 
a  rate  of  29  cents  per  100  pounds  was  just  and  reasonable,  and  that  the 
complainant  is  entitled  to  recover  $58.36,  with  interest  from  September 
13,  1907,  the  date  of  tiling  the  complaint.  It  does  not  clearly  appear 
from  the  testimony  when  the  freight  money  was  actually  paid. 
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the  rate  to  New  York,  which  apply  to  the  transportation  of  the 
products  of  their  competitors. 

The  lake-and-rail  rate  upon  flour  for  domestic  use  from  Minneapo^ 
lis  during  the  summer  of  1907  was  23  cents  to  New  York,  21  cents  to 
Philadelphia,  and  20  cents  to  Baltimore,  and  traffic  might  move  under 
these  rates  through  Buffalo.  When  it  did,  the  railroads  leading  to 
these  respective  ports  received  for  their  service  a  sum  which  was  sub- 
stantially 2  cents  less  to  Philadelphia  and  3  cents  less  to  Baltimore  than 
to  New  York.  The  complainant  insists  that  if  this  defendant,  which 
serves  all  three  of  these  ports,  will  carry  to  Philadelphia  and  Balti- 
more for  its  competitors  at  this  lower  rate  it  should  carry  at  the  same 
rate  for  it. 

The  Commission  has  twice  examined,  at  great  length,  the  matter 
of  these  port  differentials.  New  York  Produce  Exchange  v.  Baltic 
more  (&  Ohio  Railroad  Co.  et  al.^  7  I.  C.  C.  Kep.,  612 ;  in  the  Matter  of 
Differential  Freight  Rates  to  and  from  Atlantic  Ports^  11  I.  C.  C. 
Eep.,  13.  In  both  these  cases  we  approved  a  differential  under  New 
York  of  2  cents  in  case  of  Philadelphia  and  3  cents  in  case  of  Balti- 
more as  to  domestic  shipments  of  grain  and  grain  products,  those  be- 
ing the  commodities  most  considered,  from  Chicago  and  territory 
basing  upon  Chicago  or  governed  by  the  Chicago  rate,  and  these  are 
the  differentials  now  in  effect.  The  reasons  which  led  us  to  that  con- 
clusion apply  to  territory  west  of  Buffalo,  but  not  to  Buffalo  itself. 
Buffalo  is  not  entitled  to  these  differentials  by  virtue  of  its  position ;  if 
this  defendant  is  bound  to  concede  them  to  the  complainant  it  is  solely 
because  it  applies  these  rates  through  Buffalo  from  points  west. 

This  conclusion  does  not  follow.  The  defendant  names  these  rates 
to  Philadelphia  and  Baltimore  via  Buffalo  to  meet  rates  made  by 
other  lines  in  order  that  it  may  participate  in  this  traffic.  The  com- 
plainant would  be  in  no  respect  benefited  if  lines  worlring  through 
Buffalo  were  to  entirely  withdraw  from  this  business.  The  Supreme 
Court  of  the  United  States  has  repeatedly  decided  that  where  a  rate 
is  forced  by  controlling  competition,  as  in  the  present  instance,  it  can 
not  be  made  a  standard  by  which  to  estimate  the  other  rates  of  the 
carrier  putting  it  in  effect.  The  charging  of  a  higher  rate  to  some 
intermediate  point  would  not  work  a  violation  of  the  fourth  section, 
nor  is  the  exaction  of  a  higher  charge  for  the  performance  of  a 
similar  service  over  a  portion  of  the  line,  as  in  the  case  before  us,  an 
undue  discrimination. 

The  failure  of  Buffalo  to  obtain  these  differentials  to  Philadelphia 
and  Baltimore  is  due  to  its  location — a  disadvantage  which  this  de- 
fendant has  never  attempted  to  equalize  in  the  past,  and  which,  in  our 
opinion,  it  ought  not  to  be  required  to  equalize  now. 

The  complaint  will  be  dismissed. 

IS  I.  O.  O.  Rep. 
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No.  1108. 
MILLER  WALNUT  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 
AND  GULF,  COLORADO  &  SANTA  FE  RAILWAY  COM- 
PANY. 


BubmUied  November  SO,  1907,    Decided  January  6, 1908. 


DeteadKBW  rate  ef  261  c^ts  per  100  pounds  for  the  transportation  of  walnut 
lumber  from  Oklaboma  City,  Okla.,  to  Galveston,  Tex.,  for  export,  is  under 
tlie  circumstances  unjust  and  unreasonable  and  should  not  exceed  21i  cents 
per  100  pounds  for  the  future.       ^ 

Samuel  Miller  for  complainant. 

A.  A.  Burd  and  /.  R.  Koontz  for  defendants. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

The  complainant  was,  at  the  time  of  the  filing  of  this  complaint, 
engaged  in  the  manufacture  of  walnut  lumber  at  Oklahoma  City, 
and  the  product  of  its  mill  was  sent  to  Galveston  over  the  lines  of  the 
defendants  for  export  to  foreign  countries.  In  the  prosecution  of  its 
business  it  came  into  competition  with  similar  mills  located  at  Kan- 
sas City,  Mo.,  the  product  of  which  was  also  carried,  to  some  extent, 
by  the  lines  of  the  defendants  to  Galveston  for  export.  The  rate 
charged  from  Kansas  City  by  the  defendants  was  18  cents  per  100 
pounds,  while  that  from  Oklahoma  City  was  26J  cents.  The  dis- 
tance from  Kansas  City  was  962  miles,  from  Oklahoma  City  552 
miles.  The  complainant  insisted  that  the  rate  charged  it  by  the  de- 
fendants was  unreasonable  and  also  unduly  discriminatory  in  favor 
of  its  competitors  at  Kansas  City. 

The  complainant  obtained  its  logs  to  the  east  and  northeast  of 
Oklahoma  City,  to  which  they  were  brought  by  rail.    The  manufac- 
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turer  at  Kansas  City  also  drew  his  supply  of  logs  to  some  extent  from 
the  same  territory,  and  they  were  also  brought  by  rail  to  the  mill. 
There  is  considerable  testimony  in  this  record  tending  to  show  that 
the  cost  of  transporting  logs  from  the  forest  to  the  mill  at  Kansas 
City  was  more  than  that  paid  by  the  complainant  at  Oklahoma  City, 
and  that  for  this  reason  the  rate  upon  the  lumber  might  well  be  less 
from  Kansas  City  than  that  accorded  to  the  complainant. 

It  is  evident  that  the  cost  of  laying  down  this  lumber  upon  the 
pier  at  Galveston  must  depend  upon  the  combined  cost  of  transport- 
ing the  log  to  the  mill  and  the  lumber  from  the  mill  and  that  there- 
fore a  discrimination  might  be  made  in  the  charge  imposed  upon  the 
transportation  of  the  log  as  well  as  in  that  applied  to  the  lumber.  It 
is  not  true,  however,  that  the  rate  which  the  lumber  should  bear 
would  depend  upon  the  cost  of  bringing  in  the  logs,  since  the  distance 
might  be  greater  in  one  case  or  the  circumstances  of  the  carriage  such 
that  the  rate  might  be  properly  higher.  Nothing  is  said  in  the  plead- 
ings touching  the  co^t  of  transporting  the  logs.  The  evidence  fails  to 
indicate  any  discrimination  either  for  or  against  Kansas  City  in  this 
respect  and  that  element  is  not,  therefore,  considered  in  disposing  of 
the  case. 

The  first  contention  of  the  complainant  is  that  the  defendants  dis- 
criminate against  it  by  imposing  a  higher  rate  from  Oklahoma  City 
than  from  Kansas  City,  the  distance  from  Kansas  City  being  greater 
and  the  transportation  being  through  Oklahoma  City.  The  defend- 
ants justify  these  rates  by  alleging  competitive  conditions  at  Kansas 
City  which  do  not  exist  at  Oklahoma  City. 

This  Commission  has  held  in  the  past  that  there  is  a  competitive 
situation  at  Kansas  City  with  respect  to  the  handling  of  grain 
which  has  justified  carriers,  including  these  defendants,  in  accepting 
a  lower  rate  from  Kansas  City  to  Galveston  for  export  than  was 
applied  from  Oklahoma  City.  In  re  Export  Rates  from  Points  East 
and  West  of  Mississippi  River ^  8  I.  C.  C.  Kep.,  185 ;  In  re  Export  and 
Domestic  Rates^  8  I.  C.  C.  Eep.,  214;  Mayor ^  etc.y  of  Wichita  v.  At- 
chison^ Topeka  cfc  Santa  Fe  Railway  Company^  9  I.  C.  C.  Rep.,  534; 
Farmers\  Merchants'*  (&  Shippers^  Clubj  etc.  v.  Atchison,  Topeka  <& 
Santa  Fe  Railway  Company^  12  I.  C.  C.  Kep.,  351;  Territory  of 
Oklahoma  v.  Chicago,  Rock  Island  cfe  Pacific  Railway  Company,  12 
I.  C.  C.  Rep.,  307.  It  is  quite  possible  that  the  same  conditions  may 
exist  to  a  certain  extent  with  respect  to  lumber,  which  may  be  ex- 
ported through  the  Atlantic  ports  or  through  New  Orleans  as  well  as 
from  Galveston.  There  are,  moreover,  more  carriers  leading  from 
Kansas  City  to  Galveston  than  from  Oklahoma  City  to  that  port. 

These  two  localities  are  in  competition  in  the  manufacture  of  this 
lumber  and  they  draw  their  supplies  largely  from  the  same  source. 
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'VTheQ  manufactured  at  Kansas  City  the  logs  are  hauled  north  and 
east  and  then  the  lumber,  if  going  by  the  lines  of  the  defendants,  is 
hauled  back  over  substantially  the  same  route,  whereas  when  manu- 
factured at  Oklahoma  City  the  logs  move  southerly  and  the  lumber 
continues  on  the  same  course  to  Galveston. 

Under  the  circumstances,  it  seems  to  us  that  Oklahoma  City  ought 
not  to  be  charged  a  higher  rate  for  the  handling  of  this  traffic  than 
obtains  from  Kansas  City,  unless  the  rate  from  Kansas  City  is,  for 
some  peculiar  reason,  abnormally  and  unjustijBably  low.  It  is  not 
only  just  to  Oklahoma  City  but  is  for  the  interest  of  these  defend- 
ants to  maintain  rates  which  will  enable  that  locality  to  manufacture 
in  competition  with  E^ansas  City.  The  case  discloses  that  since  the 
filing  of  the  complaint  the  complainant  has  ceased  business  because 
it  was  not  profitable,  and  the  reason  may  very  well  have  been  the 
discrimination  against  its  mill  in  the  jrate,  which  would  amoimt  to  a 
comfortable  profit  upon  the  handling  of  the  lumber. 

The  defendants  stated  upon  the  hearing  that  they  had  in  con- 
templation the  filing  of  a  tariff  higher  than  18  cents  from  Kansas 
City,  and  they  have  since  the  hearing  filed  such  tariff,  naming  a  rato 
of  21f  cents,  to  become  effective  on  January  18, 1908. 

We  are  of  the  opinion  that  the  rate  of  26^  cents,  applied  to  the 
movement  of  lumber— loading  as  heavily  as  walnut  lumber  does  and 
moved  under  the  circumstances  that  surround  this  export  traffic  from 
Oklahoma  City  to  Galveston— is  unjust  and  unreasonable  and  that 
this  rate  ought  not  to  exceed  21}  cents  for  the  future. 

Such  an  order  will  issue. 
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No.  1278. 
OCHELTREE  GRAIN  COMPANY 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 


Submitted  December  £0y  1907,    Decided  January  6,  1908. 


Previous  to  December  12,  1906,  defendant's  rate  on  snapped  corn  from  Laverty, 
Okla.,  to  Millican,  Tex.,  and  from  Laverty,  Okla.,  to  Navasota,  Tex.,  had  been 
for  a  long  time  29  cents  per  100  pounds,  but  by  tariff  effective  upon  that  date  the 
rate  was  advanced  to  36J  cents  per  100  pounds.  This  advanced  rate  was  con- 
tinued in  effect  until  February  17,  1907,  when  it  was  reduced  to  the  former 
rate,  where  it  stands  to-day.  Upon  that  statement  we  must  hold  that  the  rate 
charged  complainant  was  excessive.  The  fact  that  the  defendant  had  for  some 
time  maintained  a  rate  of  29  cents  and  has  since  reduced  its  rate  to  the  same 
figure  is  in  the  nature  of  an  admission  upon  its  part  that  this  rate  is  a  fair  one^ 
unless  explained.    Reparation  allowed. 

Charles  West  for  complainant. 
M.  Z.  Bell  for  defendant. 

Report  of  the  Commission. 

Prouty,  Co7n7nissio?ier: 

The  complainant,  L.  G.  Ocheltree,  residing  at  Chickasha,  now  in 
Oklahoma,  but  at  the  time  of  the  filing  of  the  complaint  embmced  in 
Indian  Territory,  is  engaged  in  the  grain  business  under  the  firm  style 
of  the  Ocheltree  Grain  Company.  In  the  early  part  of  1907  he  made 
shipment  over  the  defendant  railroad  of  two  carloads  of  snapped  corn, 
one  weighing  43,020  pounds,  from  Laverty,  Okla.,  to  Millican,  Tex., 
and  a  second,  weighing  37,465  pounds,  from  Laverty,  Okla.,  to 
Navasota,  Tex. 

The  published  rate  of  the  defendant  then  applicable  to  the  move- 
ment of  both  these  shipments  was  36i  cents  per  100  pounds,  and  the 
complainant  paid  to  the  defendant  charges  at  this  rate.  He  insists 
that  the  rate  was  excessive;  that  it  should  not  have  exceeded  29  cents 
per  100  pounds,  and  that  therefore  he  was  overcharged  upon  the  first 
carload  $31.19  and  upon  the  second  carload  $27.17,  making  in  all 
$58.36,  in  which  amount  he  claims  reparation.     No  question  is  made 
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by  the  defendant  as  to  the  fact  of  the  shipments,  the  weight  of  the 
contents,  nor  the  rate  paid.  The  only  matter  for  our  consideration  is 
the  reasonableness  of  that  rate. 

Previous  to  December  12, 1906,  the  rate  on  snapped  corn  between 
the  points  in  question  over  the  line  of  the  defendant  had  been  for  a 
long  time  29  cents  per  100  pounds,  but  by  tariff  effective  upon  that 
date  it  was  advanced  25  per  cent— to  36i  cents  per  100  pounds.  This 
advanced  rate  was  continued  in  effect  until  the  17th  day  of  February, 
1907,  when  it  was  reduced  to  the  former  rate,  where  jt  stands  to-day. 
Upon  that  statement  we  must  hold  that  the  rate  charged  the  com- 
plainant was  excessive.  The  fact  that  the  defendant  had  for  some 
time  maintained  a  rate  of  29  cents  and  has  since  reduced  its  rate  to 
the  same  figure  is  in  the  nature  of  an  admission  upon  its  part  that  this 
rate  is  a  fair  one,  unless  explained. 

The  defendant  undertakes  to  explain  it  by  saying  that  snapped 
corn  and  shelled  corn  had  previously  taken  the  same  rate;  that  the 
advance  was  for  the  purpose  of  establishing  a  higher  rate  upon  snapped 
corn,  and  that  this  ought  to  be  done  because,  the  transportation  of 
snapped  com  is  more  expensive  owing  to  lighter  loading  and  lesit^ 
value,  and  should  properly  bear  a  higher  charge. 

We  do  not  hold  that  the  defendant  may  not  properly  apply  a  some- 
what higher  rate  to  the  transportation  of  snapped  corn  than  to  shelled 
corn.  Ordinarily  corn  is  shelled  before  being  shipped,  but  there 
seems  to  be  some  peculiar  reason  why  in  this  locality  it  is  shipped 
frequently  in  the  shuck.  Whether  under  all  the  circumstances  the 
rates  ought  to  be  the  same  is  a  question  upon  which  no  opinion  is 
expressed. 

If  this  defendant,  instead  of  advancing  its  mte  on  snapped  corn,  had 
reduced  that  upon  shelled  corn  and  the  complainant  had  then  insisted 
that  he  was  entitled  to  the  same  reduction  upon  corn  in  the  husk  as 
when  shelled,  this  question  would  be  presented  fairly;  but  the  mere 
fact  that  the  rate  upon  snapped  corn  and  shelled  corn  ought  not  to  be 
the  same,  if  so  found,  would  not  show  that  the  existing  rate  on  snapped 
corn  was  too  low. 

We  hold  that  the  rate  charged  the  complainant  was  excessive,  that 
a  rate  of  29  cents  per  100  pounds  was  just  and  reasonable,  and  that  the 
complainant  is  entitled  to  recover  $58.36,  with  interest  from  September 
13,  1907,  the  date  of  tiling  the  complaint.  It  does  not  clearly  appear 
from  the  testimony  when  the  freight  money  was  actually  paid. 
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No.  729. 
RELIANCE  TEXTILE  &  DYE  WORKS. 


SOUTHERN  RAILWAY  COMPANY;  GEORGIA  RAILROAD 
COMPANY;  CINCINNATI,  NEW  ORLEANS  &  TEXAS 
PACIFIC  RAILWAY  COMPANY;  NASHVILLE,  CHATTA- 
NOOGA  &  ST.  LOUIS  RAILWAY  COMPANY ;  LOUISVILLE 
&  NASHVILLE  RAILROAD  COMPANY;  CENTRAL  OF 
GEORGIA  RAILWAY  COMPANY;  WESTERN  RAILWAY 
OF  ALABAMA;  CHATTAHOOCHEE  VALLEY  RAILROAD 
COMPANY;  ATLANTA  &  WEST  POINT  RAILROAD  COM- 
PANY;  SEABOARD  AIR  LINE  RAILWAY,  AND  AT- 
LANTIC  COAST  LINE  RAILROAD  COMPANY. 


Submitted  November  12, 1907.    Decided  December  2,  1907. 


1.  The  rate  on  cotton  piece  goods  from  certain  producing  mills  in  the  South  to 

nearby  dye  worlvs  and  from  the  dye  worlcs  to  Chicago  is  less  than  the 
combination  from  the  mill  to  the  dye  works  of  the  complainant  at  Cincin- 
nati and  from  thence  to  Chicago.  This  is  for  the  reason  that  the  rate 
from  southern  mills  to  Chicago  through  Cincinnati  is  less  than  that  to 
Cincinnati  plus  the  local  from  Cincinnati,  and  this  is  due  to  the  fact  that 
the  rate  from  southern  mills  to  Chicago  is  competitive  with  that  from 
New  England;  Held,  That  while  the  better  combination  in  favor  of  the 
southern  dye  works  may  be  a  discrimination  against  the  works  of  the 
complainant,  it  is  not,  under  all  the  circumstances,  undue  and  therefore 
unlawful. 

2.  Where  a  discrimination  results  from  the  combination  of  a  state  and  an  inter- 

state rate,  both  established  by  the  same  carrier,  the  matter  is  not  with- 
drawn from  the  jurisdiction  of  this  Commission  by  the  fact  that  the 
discrimination  is  produced  by  an  improper  state  rate — certainly  not  when 
the  state  rate  is  voluntarily  made  by  the  carrier. 

E.  P.  Wilson  and  E.  E.  Williamson  for  complainant. 

Ed.  Baxter  and  Claudian  B.  Northrop  for  Southern  Railway  Com- 
pany and  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company. 

Ed.  Baxter  for  Georgia  Railroad  Company,  Nashville,  Chattanooga 
&  St.  Louis  Railway  Company,  Louisville  &  Nashville  Railroad  Com- 
pany, Central  of  Georgia  Railway  Company,  Western  Railway  of 
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Alabama,  Atlanta  &  West  Point  Bailroad  CJompany,  Seaboard  Air 
line  Bailway,  and  Atlantic  Coast  Line  Bailroad  CSompany. 

Befort  of  the  Commission. 

Pbouty,  Commissioner: 

The  original  petition  in  this  case  was  filed  December  9,  1903.  A 
'large  amount  of  testimony  was  taken  during  1904  and  1905,  and  the 
case  was  finally  submitted  on  brief  August  14,  1906.  Under  the 
rulings  of  the  Commission  no  order  could  be  made  upon  the  record 
thus  presented  after  August  28,  1906,  without  opportunity  to  all 
parties  for  further  hearing.  August  21,  1907,  the  complainant  filed 
a  petition  asking  that  the  case  be  reopened  and  further  proceeded 
with.  This  petition  was  grants  and  the  case  was  further  heard 
November  12, 1907,  all  the  parties  being  represented  by  counsel.  No 
party  desired  to  introduce  additional  testimony,  and  the  case  was 
therefore  submitted  upon  oral  argument  and  now  stands  for  dispo- 
sition. 

Most  mills  in  the  States  of  South  Carolina,  Georgia,  and  Alabama 
weave  cotton  cloth  from  yams  which  have  not  been  dyed.  The  gray 
cloths  produced  at  these  mills  are  subsequently  treated  at  bleacheries 
or  dye  works,  sometimes  being  whitened  and  perhaps  stiffened,  and 
sometimes  colored  by  dyeing.  This  process,  which  is  called  convert- 
ing, is  seldom,  if  ever,  performed  at  the  mill  where  the  goods  are 
woven.  It  would  appear  that  these  cotton  piece  goods  are  generally 
handled  from  the  mill  by  commission  houses  and  that  these  houses  are 
often  interested  in  the  bleacheries  or  dye  works  at  which  the  process 
of  converting  is  carried  on.  The  complainant  in  the  present  case  is 
a  Kentucky  corporation,  whose  stock  is  controlled  by  the  large  com- 
mission firm  of  Putnam-Hooker  Company,  for  many  years  located 
at  Cincinnati,  Ohio. 

The  complainant  operates  dye  works  for  the  treating  and  coloring 
of  these  cotton  fabrics.  Our  understanding  is  that  these  works  are 
located  at  Covington,  Ky.,  but  the  base  of  its  operations  has  been 
continually  spoken  of  in  this  hearing  as  Cincinnati,  and  since  the 
rates  to  Covington  and  Cincinnati  are  the  same,  we  shall  in  this 
report  treat  its  location  as  Cincinnati.  The  complaint  is  that  freight 
rates  are  so  adjusted  as  to  discriminate  against  the  works  of  the 
complainant  in  comparison  with  certain  similar  establishments  at 
Clearwater,  S.  C,  and  Lanette,  Ala.  The  claim  of  the  complainant 
will  be  best  understood  by  one  or  two  practical  illustrations. 

The  rate  on  cotton  piece  goods  from  all  points  in  Georgia  and 
Alabama  to  Chicago  is  55  cents  per  100  pounds,  to  Cincinnati  49 
cents.  From  South  Carolina  mills  the  rate  to  Chicago  is  65  cents, 
to  Cincinnati  69  cents.  The  local  rate  from  Cincinnati  to  Chicago 
is  25  cents  per  100  pounds. 
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These  fabrics,  which  are  produced  in  the  South,  are  very  largely 
sold  for  shipment  to  points  north  of  the  Ohio  River,  of  which  Chi- 
cago is  much  the  largest  consumer  and  may  be  taken  as  typical  of 
the  whole.  While  Clearwater  is  actually  in  the  State  of  South  Caro- 
lina, it  is  just  across  the  river  from  Augusta,  Ga.,  and  takes,  along 
with  some  other  mills  in  that  immediate  vicinity,  the  Georgia  rate 
on  cotton  fabrics.  The  Southern  Railway  establishes  a  rate  of  17 
cents  per  100  pounds  from  all  South  Carolina  mill  points  to  Clear- 
water upon  cotton  piece  goods. 

If  we  take,  now,  some  point  in  South  Carolina,  the  combination 
would  be  as  follows: 

Cents. 

From  the  mUl  to  Cincinnati 59 

From  Cincinnati  to  Chicago 25 

Total 84 

From  the  mill  to  Clearwater 17 

From  Clearwater  to  Chicago 55 

Total 72 

This  gives  Clearwater  an  advantage  in  the  rate  of  12  cents  per  100 
pounds. 

It  was  said  that  from  many  points  the  rate  to  Lanette  was  8  cents 
per  100  pounds.  Taking  such  a  point,  the  following  combination 
results : 

Cents. 

From  the  miU  to  Cincinnati 49 

From  Cincinnati  to  Chicago 25 

Total 74 

From  the  mill  to  Lanette 8 

From  Lanette  to  Chicago 55 

Total G3 

This  shows  an  advantage  in  favor  of  Lanette  of  11  cents  per  100 
pounds. 

It  is  evident  that  from  points  where  the  rate  to  Lanette  or  Clear- 
water is  as  given  above  the  transportation  advantage  is  against  the 
complainant,  as  claimed  by  it. 

The  reason  for  this  is  found  in  the  fact  that  the  through  rate  from 
the  southern  mill  to  Chicago  is  less  than  the  combination  upon  the 
Ohio  River.  Ordinarily  rates  from  points  in  the  South  to  destina- 
tions north  of  the  Ohio  River  are  determined  by  adding  together  the 
rate  to  the  River  and  the  rate  from  the  River.  If  the  Chicago  rate 
on  cotton  piece  goods  were  constructed  in  this  manner,  it  would  be 
from  Georgia  and  Alabama  to  Chicago  74  cents  instead  of  66,  and 
from  South  Carolina  84  instead  of  66. 
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Upon  further  examination  we  are  told  that  in  case  of  cotton  piece 
goods  the  through  rate  is  established  by  naming  a  base  rate  to  the 
Ohio  River,  which  is  35  cents  from  Georgia  and  Alabama  and  45 
cents  from  South  Carolina.  It  also  appears  that  the  rate  from  the 
Ohio  River  is  shrunk  5  cents  by  the  northern  lines,  being  25  cents 
when  the  shipment  is  local,  20  when  it  is  through.  The  line  leading 
up  to  the  Ohio  River  receives  35  cents  for  its  through  haul  and  the 
line  from  the  Ohio  River  20  cents,  while  on  local  business  the  line  to 
the  River  receives  49  cents  and  that  from  the  River  25  cents. 

It  has  been  said  that  ordinarily  rates  from  points  in  the  South  to 
destinations  in  the  Middle  West  are  constructed  by  the  combination 
upon  the  Ohio  River,  but  to  this  rule  there  are  many  exceptions 
besides  cotton  piece  goods.  In  no  other  case,  however,  which  was 
called  to  our  attention  is  the  difference  between  the  local  rate  and  the 
base  rate  from  the  southern  point  to  the  River  as  wide  as  14  cents. 

The  complainant  points  out  that  this  wide  discrimination  between 
the  rate  to  Cincinnati  for  beyond  and  to  that  same  point  for  local 
consumption  is  what  creates  the  prejudice  against  it,  and  asks  the 
Commission  to  reduce  that  disparity.  The  defendants  reply  that 
these  rates  from  the  South  to  Chicago  and  Cincinnati  on  cotton  piece 
goods  are  forced  by  competition,  and  that,  therefore,  while  the  dis- 
crimination may  exist  it  is  not  undue. 

It  is  well  known  that  the  manufacture  of  cotton  piece  goods  was 
originally  confined  almost  entirely  to  New  England  and  the  East. 
Gradually  this  industry  developed  in  the  South,  and  to-day  the  pro- 
duction there  is  fully  equal  to  that  in  the  North.  The  product  of 
these  southern  spindles  could  be  sold,  to  some  extent,  in  the  South, 
but  the  principal  prospective  market  lay  in  the  great  and  populous 
Middle  West,  and  when  these  southern  mills  began  their  struggle  for 
existence  they  appealed  to  the  railroads  leading  from  the  South  into 
that  territory  for  a  rate  which  would  put  them  upon  an  equality  with 
New  England.  This  claim  of  the  southern  weaver  was  recognized  by 
the  railroad,  and  rates  to  Chicago,  which  was  the  largest  consuming 
point,  were  made  the  same  from  a  large  section  of  the  South  that  they 
>vere  from  New  England.  The  rate  to-day  from  New  England  mills 
to  Chicago  is  55  cents,  and  from  southern  mills  in  Georgia  and  Ala- 
bama the  same. 

The  complainant  insists  that  while  the  carriers  may  lalwr  under 
the  impression  that  this  so-called  competition  exists,  that  impression 
is  an  erroneous  one,  for  the  reason  that  the  character  of  the  goods 
manufactured  in  the  South  and  in  New  England  is  so  utterly  dis- 
similar that  they  do  not  come  into  competition  at  all.  He  states,  in 
substance,  that  the  fine  goods  are  made  in  New  England,  the  coarser 
grades  in  the  South,  and  that  while  the  product  of  New  England 
mills  may  compete  with  that  of  southern  mills  in  the  West  in  some 
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few  instances,  that  competition  is  not  suflScient  to  justify  the  adjust- 
ment of  rates  in  effect. 

The  principal  witness  who  testified  upon  this  point  has  enjoyed 
long  experience  with  this  cotton  industry,  has  seen  the  mills  of  the 
South  develop,  and  is  thoroughly  familiar  with  the  character  of  the 
production  of  those  mills  as  well  as  the  mills  in  New  England.  It  is 
quite  probable  that  what  he  says  is,  in  the  main,  true  to-day.  Origi- 
nally it  was  not  true,  for  all  cotton  fabrics  were  made  in  the  North, 
and  in  the  beginning  there  must  have  been  direct  competition  between 
the  cotton  factory  in  the  South  and  that  in  the  North.  It  is  only  after 
a  struggle  of  years  that  the  cotton  mills  of  the  South  have  demon- 
strated their  ability  to  manufacture  for  the  market  in  the  Middle 
West  cotton  piece  goods  of  a  certain  kind  more  advantageously  than 
they  can  be  made  at  New  England  mills.  In  establishing  this  fact  it 
is  quite  probable  that  the  low  freight  rates  which  southern  lines  es- 
tablished have  been  necessary,  and  it  is  further  probable  that  a  con- 
tinuation of  these  rates  may  reasonably  be  demanded  by  southern 
mills  in  holding  that  business.  There  must  always  be  competition 
between  New  England  and  "the  South,  for  either  section  is  always 
ready  and  willing  to  invade  the  territory  of  the  other  when  it  can  do 
so  to  advantage. 

That  this  Chicago  rate  is  competitive  is  shown  by  comparing  it 
with  class  rates.  Cotton  piece  goods  take  the  regular  class  rate  from 
New  England  points  to  Chicago.  In  Southern  Classification  cotton 
piece  goods  are  fourth  class,  and  this  class  rate  from  Atlanta  to  Chi- 
cago is  97  cents.  Here,  therefore,  competition  has  produced  a  shrink- 
age of  42  cents  per  100  pounds  from  the  regular  class  rates: 

This  through  rate  from  southern  mills  to  Chicago  has  been  de- 
manded by  southern  factories  as  necessary  to  meet  New  England  com- 
petition. It  has  been  conceded  by  the  railways  carrying  this  traffic 
as  necessary  for  that  purpose.  Southern  mill  owners  still  make  the 
same  demand  and  these  railways  still  grant  the  same  concession. 
Under  these  circumstances  we  must  find  that  this  rate  is  in  fact  a 
competitive  rate,  and  we  can  not  find  that  it  is  materially  lower  than 
competitive  conditions  fairly  require. 

The  defendants  claim  that  the  rate  to  Cincinnati  from  southern 
mills  is  also  competitive  with  that  from  New  England.  Rates  on 
cotton  piece  goods  from  New  England  points  to  various  Ohio  River 
crossings  and  East  St.  Louis  are  as  follows : 

Cents. 

Cincinnati 48 

Louisville 55 

Evansville 61 

Cairo 66 

East  St  Louis 64 
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From  southern  pmnts  the  rates  are  the  same,  49  cents,  to  all  Ohio 
Siver  crossmgs,  being  1  cent  higher  to  East  St  Louis.  It  will  be 
seen,  therefore,  that  ^  southern  mill  has  a  very  substantial  advan- 
tage at  these  points  over  the  eastern  mill,  except  at  Cincinnati. 

Cincinnati  is  an  important  point  for  the  distribution  of  cotton 
piece  goods;  its  location  is  such  that  the  same  competitive  conditions 
might  well  exist  there  as  at  Chicago.  The  dass  rate  which  would 
carry  cotton  piece  goods  under  the  Southern  Classification  is  68  cents 
from  Atlanta  to  Cincinnati,  showing  a  concession  of  19  cents  to  this 
commodity  from  the  regular  rate.  It  would  seem  probable  that  the 
same  conditions  which  require  substantially.the  same  rate  from  New 
England  and  the  South  to  Chicago  would  obtain  at  Cincinnati. 

The  disparity  between  the  rate  to  the  Ohio  Biver  for  local  con- 
sumption and  that  for  beyond  is  wider  than  it  should  be  in  Che  ab- 
sence of  some  justifying  reason,  but  we  are  constrained  to  hold  that 
this  relation  is  justified  by  the  competitive  stress  under  which 
these  rates  from  the  South  have  been  made.  This  being  so,  we  do  not 
think  that  these  railroads  ought  to  be  required  to  disturb  this  rela- 
tion for  the  simple  purpose  of  removing  discrimination  against  the 
business  of  this  complainant.  Such  discrimination  would  not  be,  under 
all  the  circumstances,  undue.  It  would  be  unreasonable  to  require  these 
defendants  to  reduce  aU  their  rates  to  the  Ohio  Biver  simply  that  the 
complainant  may  locate  its  dye  works  at  Cincinnati  rather  than  at 
some  point  north  of  the  river  to  which  a  through  rate  applies  or  at 
some  point  south  of  the  river  from  which  a  through  rate  is  in  effect. 
We  hold,  therefore,  that  the  disparity  in  rates  against  which  this 
complaint  is  directed  is  not  unlawful. 

The  complainant  also  urges  that  this  same  discrimination  in  rate 
results  from  the  making  of  unduly  low  rates  by  the  defendants  from 
mills  in  the  South  to  the  southern  dye  works  at  Clearwater  and  La- 
nette.  In  determining  whether  the  complainant  does  business  upon  a 
corresponding  freight  charge  with  its  competitor  the  rate  from  the 
mill  to  the  southern  plant  and  thence  to  Chicago  must  be  compared 
with  the  rate  from  the  mill  to  the  plant  of  the  complainant  and  thence 
to  Chicago. 

The  complainant  alleges  that  the  defendants,  or  some  of  them,  who 
participate  in  these  through  rates  to  Chicago  and  to  the  Ohio  River 
have  made  unduly  low  local  rates  from  the  producing  mill  to  the 
southern  dyeing  establishment.  That  one  upon  which  the  complain- 
ant seems  to  dwell  more  than  any  other  is  a  rate  of  17  cents  per  100 
pounds  from  South  Carolina  mills  to  Clearwater.  Clearwater  is  sit- 
uated in  the  State  of  South  Carolina,  although  it  takes  the  rate  appli- 
cable to  Georgia  points,  and  since  these  low  rates  from  the  mills  to 
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Clearwater  are  state  rates,  the  defendant  insists  that  we  have  no 
jurisdiction  of  this  aspect  of  the  case. 

To  this  we  can  not  agree.  The  same  lines  participate  in  all  these 
rates  from  the  mill  to  the  dye  works  of  the  complainant  and  its  com- 
petitor, and  from  these  in  turn  to  the  points  of  consumption.  When 
a  discrimination,  forbidden  by  the  act  to  regulate  commerce,  arises 
from  an  adjustment  of  state  and  interstate  rates,  carriers  subject  to 
our  jurisdiction  and  participating  in  the  interstate  rates  can  not 
escape  responsibility  by  claiming  that  the  discrimination  is  accom- 
plished through  a  reduction  of  the  state  rate  so  long  as  that  reduction 
is  voluntary.  They  were  answerable  for  the  effect  produced  by  the 
combination  of  rates,  all  of  which  they  control. 

The  Southern  Railway,  for  example,  names  the  rate  from  the  pro- 
ducing mill  in  South  Carolina  to  the  works  of  the  complainant  at 
Cincinnati,  and  it  also  names  the  rate  from  the  same  mill  to  the  Clear- 
water works  in  South  Carolina.  Its  duty  is  to  treat,  in  the  matter  of 
transportation,  both  these  operations  with  fairness.  It  can  no  more 
shut  up  the  industry  of  the  complainant  by  unduly  reducing  the  state 
rate  made  to  its  competitor  than  by  unduly  advancing  the  interstate 
rate  which  the  complainant  itself  is  required  to  pay. 

This  must  certainly  be  so  where  the  state  rate  is  voluntarily  made, 
and  we  think  that  the  same  conclusion  must  finally  be  reached  where 
the  state  rate  is  made  by  state  authority.  A  state  can  no  more  im- 
properly prefer  an  industry  within  its  borders  as  against  an  industry 
located  without  by  the  imposition  of  an  improper  freight  rate  than 
the  Southern  Kailway  can  unduly  prefer  that  industry  in  its  own 
interest. 

It  must  not  be  inferred,  however,  that  railway  companies  have  no 
right  to  make  rates  which  foster  enterprises  upon  their  own  systems, 
even  though  the  result  is  to  discriminate  against  other  enterprises  of 
a  similar  nature  elsewhere,  provided  such  discrimination  is  not,  on 
the  whole,  undue. 

Originally  all  cotton  was  spun  in  the  north,  but  there  came  a 
time  when  mills  began  to  be  constructed  in  the  south.  Even  after 
cotton  goods  were  woven  in  the  south  they  continued  to  be  con- 
verted in  New  England.  Finally,  however,  this  complainant  estab- 
lished its  works  at  Cincinnati.  Now,  these  carriers  might,  within 
reasonable  limits,  promote  the  enterprise  of  the  complainant;  they 
might,  for  example,  have  decreased  the  disparity  between  the  through 
rate  and  the  local  combination,  or  have  given  the  complainant 
some  sort  of  a  dyeing-in-transit  privilege.  It  was  in  the  interest 
of  economy  that  these  goods  should  be  taken  to  Cincinnati,  dyed,  and 
sent  on  to  Chicago,  rather  than  that  they  should  be  carried  up  to  New 
England  and  thence  sent  to  Chicago.     The  defendants  might  not 
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make  unjustly  discriminatory  rates  for  that  purpose,  but  New  Eng- 
land had  no  continuing  lien  upon  the  right  to  dye  these  fabrics. 

As  time  went  on  southern  manufacturers  conceived  that  these 
goods  should  be  dyed  in  the  south,  in  closer  proxin^ity  to  the  mills 
where  they  are  manufactured.  It  is  said  in  this  testimony  that  there 
are  certain  reasons  why  this  can  be  better  done  in  that  way.  The 
attempt  was  made,  and  for  the  purpose  of  encouraging  that  attempt, 
to  establish  the  enterprise  in  that  section,  these  railroads  made  rates 
lower  than  their  ordinary  class  rates  into  these  dye  works.  This  was 
not  necessarily  an  unlawful  discrimination  against  the  complainant; 
within  prop^  bounds  it  was  the  right  and  privilege  of  these  railroads 
to  foster  diese  industries.  It  was,  if  the  testimony  is  true,  in  the 
interest  of  the  public  as  a  whole  that  the  business  should  be  done  in 
that  way.  In  order  to  say,  therefore,  that  these  defendants  are 
guilty  of  unlawful  discrimination  in  the  making  of  rates  to  these 
southern  dye  works,  it  must  appear  that  the  discrimination  is  undue. 

We  have  examined  the  testimony  upon  this  point  with  care.  Mostf 
of  these  rates  are  lower  than  the  class  rate,  but  they  are  not  abnor- 
mally low,  and  we  do  not  think,  on  the  whole,  that  they  can  be  said 
to  create  an  undue  discrimination  against  the  complainant  in  favor 
of  these  southern  dye  works. 

This  impression  is  somewhat  confirmed  by  the  fact  that  those  .in- 
dustries do  not  seem  to  be,  in  comparison  with  the  complainant, 
unduly  prosperous.  The  dye  works  at  Clearwater  discontinued  busi- 
ness entirely  in  the  spring  of  1907,  and  is  no  longer  operated  as  a 
converting  plant.  The  works  at  Lanette  are  running  at  something 
less  than  one-half  their  capacity,  being  in  this  respect  even  worse  off 
than  the  works  of  the  complainant.  While  the  fortune  of  these  enter- 
prises is  not,  of  course,  conclusive — for  their  want  of  success  may  be 
due  to  other  causes  than  the  rate — it  is  certainly  testimony  which 
must  be  considered  by  us. 

The  discrimination  in  rates  against  which  this  complainant  con- 
tends results  from  commercial  and  traffic  conditions  which  render  the 
location  of  the  complainant's  works  unfortunate,  but  we  must  hold 
that  this  discrimination  is  not  undue  and  therefore  unlawful  under 
the  act  to  regulate  commerce. 

The  complaint  will  be  dismissed. 
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No.  1098. 
BOVAIRD  SUPPLY  COMPANY 

V, 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY; 
SOUTHERN  PACIFIC  COMPANY;  SAN  PEDRO,  LOS 
ANGELES  &  SALT  LAKE  RAILWAY  COMPANY;  UNION 
PACIFIC  RAILROAD  COMPANY;  CHICAGO,  ROCK 
ISLAND  &  PACIFIC  RAILWAY  COMPANY;  ST.  LOUIS  & 
SAN  FRANCISCO  RAILROAD  COMPANY,  AND  MIS- 
SOURI  PACIFIC  RAILWAY  COMPANY. 


Submitted  December  16,  J907.    Decided  January  IS,  190S. 


1.  A  rate  of  75  cents  per  100  pounds  on  rope  In  carloads  from  San  Francisco, 

California,  to  Independence,  Kansas,  is  not  shown  to  be  unreasonable. 

2.  Erroneous  application  of  an  unlawful  rate  is  not  evidence  that  a  higher 

lawful  rate  thereon  is  unreasonable. 
8.  A  rate  to  one  point  that  does  not  permit  of  disadvantageous  competition  from 
a  point  beyond  enjoying  a  lower  rate  does  not  create  unreasonable  preju- 
dice as  to  the  one  or  give  undue  preference  to  the  other. 

4.  The  Commission  views  with  disfavor  the  maintenance  of  a  lower  rate  for  a 

longer  haul  than  for  a  shorter  one  included  within  the  longer,  and  the 
circumstances  and  conditions  obtaining  at  the  more  distant  point  which 
are  relied  upon  to  justify  it  must  not  only  be  clearly  shown  to  be  sub- 
stantially dissimilar  fi*om  those  prevailing  at  the  nearer  point,  but  also 
to  clearly  exercise  a  potent  or  controlling  influence  in  making  the  lower 
rate. 

5.  If  the  influence  of  competition  between  points  of  production,  in  commodities, 

between  carriers,  and  in  rates  prevailing  at  the  farther  distant  point,  bat 
not  at  the  nearer  one,  controls  the  establishment  of  a  lower  rate  to  the 
former,  it  will  constitute  such  dissimilarity  of  circumstances  as  will 
Justify  the  lower  rate  for  the  longer  haul. 

6.  Competition  in  commodities  alone,  at  the  nearer  point,  will  not  make  the 

circumstances  there  substantially  similar  to  those  at  the  farther  point 
where  the  other  competitive  influences  and  conditions  also  prevail. 
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7.  Ptorimtlar  dicmusluioefl  wiildi  ixatUj  wUkat  sectloii  4  a  greater  charge  for 

a  diorter  tban  Ibr  a  knger  baal  will  alao  prerent  such  rate  from  coimti- 
tnting  an  fflegal  piefarence  ot  advantage  nndcar  section  8. 

8.  Upon  diacoTery  tliat  shliinMntB  bare  titironi^  mistake  been  moved  at  an 

nnlawfiil  rate  Hie  carrier  shoold  fortliwltli  demand  and  the  shinier 
forthwith  pay  fbe  difference  between  sodli  nnlawfol  rate  and  the  legal 
rate  an;ilicable  thereto. 

John  M.  Cleary  and  Francis  E.  Downey  for  complainant 

M.  A.  Low  fot  Chicago,  Sock  Island  &  Pacific  Railway  Company. 

Thomas  B.  Morrow  for  Atchison,  Topeka  &  Santa  Fe  Bailway 
Company. 

B.  W.  Blair  for  Southern  Pacific  Company  and  Union  Pacific 
Bailroad  Company. 

James  C.  Jeffery  fw  Missouri  Pacific  Bailway  Company. 

BsFCurr  of  the  Commission. 

Clabk,  Commissioner: 

Complainant  corporation  is  engaged  in  the  manufacture  of  drilling 
tools,  and  in  connection  therewith  sells  rope  cables  for  drilling  pur- 
poses, which  it  buys  in  and  ships  from  San  Francisco,  Cal.,  to  Inde- 
pendence, Kans.,  its  principal  place  of  business,  and  to  other  points  in 
Kansas  and  in  other  states.  Defendants  are  engaged  in  the  trans- 
portation of  property  by  continuous  carriage  as  their  various  lines 
may  run  between  the  same  points. 

The  rate  on  rope  from  San  Francisco  to  Independence  is  75  cents 
per  100  pounds  in  carloads,  minimum  weight  30,000  pounds.  (Sup- 
plement No.  32,  Trans-continental  East  Bound  Tariff  3-E,  I.  C.  C. 
318,  effective  February  24, 1906.)  The  rate  on  rope  from  San  Fran- 
cisco to  Missouri  River  common  points,  including  Kansas  City, 
Carthage,  and  Joplin,  Mo.,  and  Fort  Smith,  Ark.,  and  to  Mississippi 
River  common  points,  Chicago  and  common  points,  is  60  cents  per  100 
pounds  in  carloads,  minimum  weight  30,000  pounds.  (Trans-conti- 
nental East  Bound  Tariff  3-E,  I.  C.  C.  318,  effective  October  12, 
1903.) 

Complainant  contends  that  the  75-cent  rate  is  unjust  and  unduly 
prejudicial  to  it,  to  Independence,  and  to  the  traffic  in  said  commodity; 
that  the  maintenance  of  the  60-cent  rate  to  the  farther  distant  points 
mentioned,  where  some  of  the  traffic  moves  through  Independence,  is 
unjustly  discriminatory  to  the  latter  and  unduly  preferential  to  such 
farther  distant  points.  The  Commission  is  asked  to  fix  a  reasonable 
rate  to  Independence  and  to  forbid  the  unjust  discrimination  against 
it  and  the  undue  preference  in  favor  of  the  other  points. 
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Independence  is  located  in  Montgomery  County  in  the  southeastern 
corner  of  Kansas  at  a  junction  of  the  Missouri  Pacific  and  Atchison, 
Topeka  &  Santa  Fe  railways.  The  shoii:-line  mileage  from  San  Fran- 
cisco to  Independence  is  2,041  miles;  to  Kansas  City  2,012.5  miles;  to 
Joplin  2,126  miles:  to  P'ort  Scott  2,111  miles,  and  to  Fort  Smith 
2,208  miles.  Independence  is  approximately  60  miles  west  of  the 
western  boundary  line  of  Missouri  River  common-points  territory, 
as  defined  in  the  tariff  above  referred  to,  and  has  never  been  included 
therein.  The  complainant  also  claims  that  Fort  Scott  is  a  Missouri 
River  common  point,  and  all  defendants,  except  the  Santa  Fe,  ad- 
mitted that  in  their  answers,  but  at  the  hearing  the  other  defendants 
stated  that  the  admission  was  made  through  inadvertence,  and  the 
tariff  governing  the  rates  in  controversy  shows  that  Fort  Scott  is  not 
in  that  territory,  but  that  it  takes  the  75-cent  rate. 

Independence  is  near  the  center  of  the  mid-continent  oil  and  gas 
field,  which  is  the  largest  producing  oil  and  gas  region  in  the  United 
States.  The  discovery  and  development  of  these  resources  are  of  re- 
cent date.  The  field  in  question  extends  from  Independence  south  to 
Sapulpa,  Ind.  T.,  a  distance  of  about  125  miles,  but  its  width  does 
not  appear.  Rope  cable  is  one  of  the  principal  utilities  used  in  drill- 
ing oil  and  gas  wells,  and  Independence  is  the  principal  place  that 
supplies  rope-drilling  cables  to  the  consumers  in  that  field.  The 
nearest  oil  and  gas  field  of  any  consequence  is  in  Illinois  at  the  towns 
of  Casey,  Charleston,  Robinson,  and  Urbana.  They  are  approxi- 
mately 500  miles  east  of  Independence. 

Rope  used  for  drilling  purposes  in  the  mid-continent  oil  and  gas 
field  is  manufactured  on  the  Atlantic  seaboard  at  New  York,  Brook- 
lyn, and  Philadelphia,  and  on  the  Pacific  coast  at  San  Francisco. 
There  is  but  one  plant  in  San  Francisco  that  produces  rope  cable  of 
the  kind  used  in  the  mid-continent  oil  and  gas  field.  The  following 
table  shows  the  lowest  rates  on  rope  in  cents  per  100  pounds  in  car- 
loads, minimum  weight  30,000  pounds,  all  rail  and  rail  and  water 
from  New  York,  Brooklyn,  and  Philadelphia  to  points  of  destination 
named  therein : 


To— 


From  New  York 
and  Brooklyn. 


!From  Philadelphia. 


All  rail. 


Independence,  Kans 87 

Fort  Scott,  Kans I  67 

Carthage.  Mo 70 

Joplin,  Mo 70 

Kansas  City,  Mo 62 

Fort  Smith,  Ark i  77 


Rail  and 
water. 


All  rail. 


Rail  and 
water. 


83 
03 
66 
66 
.V8 
69 
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Prior  to  1903  the  rate  on  rope  from  San  Francisco  to  Missouri 
River  common  points  was  $1.10  per  100  pounds  in  carloads,  minimum 
weight  30,000  pounds.  This  was  much  higher  than  the  rate  on  the 
same  commodity  from  the  Atlantic  seaboard  to  such  common  points, 
and  at  the  request  of  the  manufacturers  in  San  Francisco  the  trans- 
continental lines  established  the  60-cent  rate  hereinbefore  referred  to, 
and  gave  places  west  of  Missouri  River  common-points  territory  the 
^Missouri  River  rate  plus  the  local  from  the  nearest  Missouri  River 
common  point  to  the  point  of  destination.  Under  that  rule  the  rate 
from  San  Francisco  to  Independence  was  91  cents  per  100  pounds  in 
carloads,  and  very  little  rope  moved  under  it  to  points  west  of  Mis- 
souri River  common  points.  At  the  further  request  of  the  manufac- 
turers in  San  Francisco  defendants  established  the  75-cent  rate  to 
Independence,  which  is  complained  of. 

Complainant  is  the  only  one  in  Independence  and  the  territory 
tributary  thereto  that  handles  San  Francisco  rope.  All  others  sell 
the  eastern  product.  The  wholesale  and  retail  prices  of  the  eastern 
commodity  are,  respectively,  12^  and  14^  cents  per  pound;  of  the 
western  commodity,  135  ^^^  l^i  cents  per  pound.  Under  these  prices 
complainant  has  handled  over  $60,000  worth  of  the  western  rope 
within  the  year  ended  October,  1907. 

The  local  rates  to  Independence  from  Kansas  City,  Joplin,  Car- 
thage, Fort  Scott,  and  Fort  Smith  are  31,  41,  39,  34,  and  45  cents 
per  100  pounds,  respectively,  in  carloads.  The  lowest  rate  on  rope 
from  any  of  these  points  to  Independence,  when  added  to  either  the 
rate  from  the  Atlantic  seaboard  or  the  Pacific  coast  to  such  points, 
is  16  cents  per  100  pounds  higher  than  the  rate  from  San 
Francisco  to  Independence.  The  lowest  rate  from  the  Atlantic  sea- 
board to  Independence,  Kans.,  is  the  rail  and  water  rate  of  83  cents 
per  100  pounds.  The  secretary  and  treasurer  of  complainant  admits 
that  no  dealer  enjoying  the  60-cent  rate  on  rope  competes  to  the 
disadvantage  of  complainant  in  the  mid-continent  oil  and  gas  field. 

Casey,  Robinson,  Urbana,  and  Charkston,  111.,  take  the  60-cent 
rate  on  rope  from  Pacific  coast  terminals  under  Trans-continental 
East  Bound  Tariff  referred  to,  and,  except  as  to  geographical  loca- 
tion, it  is  admitted  that  physical  conditions  that  influence  the  making 
of  aerate  are  practically  the  same  at  Joplin  and  Carthage,  ^fo..  Fort 
Smith,  Ark.,  Casey,  Kobinson,  Urbana,  and  Charleston,  111.,  and 
Independence,  Kans. 

Shipments  of  rope  from  San  Francisco  to  Joplin,  Mo.,  and  to  Fort 
Smith,  Ark.,  are  the  only  ones  that  would  pass  through  Independence 
over  the  defendants'  lines,  and  such  shipments  would  be  carried  over 
the  lines  of  the  Atchison,  Topeka  &  Santa  Fe  and  Missouri  Pacific 
railways.     All  other  shipments  would  take  different  routings.     No 
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shipments  of  rope  from  Pacific  coast  terminals  to  Fort  Smith,  Fort 
Scott,  or  Joplin  were  made  by  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  during  the  year  1906  or  the  first  part  of  the  year 
1907,  and  there  is  no  testimony  that  shipments  were  made  to  said 
points  over  any  of  the  other  defendant  lines. 

Defendants  justify  the  lower  rate  to  the  points  through  and  beyond 
Independence  on  the  ground  that  it  is  warranted  and  brought  about 
by  competition  in  the  two  commodities ;  that  is,  eastern  rope  against 
western  rope,  and  competition  in  rates  in  the  competing  territory  of 
said  commodities ;  and  that  such  rates  were  established  for  the  pur- 
pose of  putting  the  western  product  on  practically  an  equal  foot- 
ing with  the  eastern  product  in  Missouri  River  common-points  ter- 
ritory. It  is  admitted,  however,  that  the  rate  of  32  cents  per  100 
pounds  on  said  commodity  from  the  Atlantic  seaboard  to  Robinson 
and  33  cents  per  100  pounds  to  Charleston,  Casey,  and  Urbana,  111., 
is  not  met  by  the  60-cent  rate  on  the  western  commodity  from  Pacific 
coast  terminals  to  those  points,  and  it  is  stated  that  the  60-cent  rate 
to  those  points  is  not  remunerative.  It  may  be  that  this  rate  is  carried 
along  to  the  Illinois  points  under  the  plan  upon  which  this  tariff  is 
constructed  and  which,  in  general,  blankets  the  rates  over  the  terri- 
tory between  Missouri  River  and  Chicago  common  points.  It,  how- 
ever, contains  exceptions  to  this  rule,  and  if  this  rate  on  rope  to  points 
east  of  Missouri  River  common  points  is  not  remunerative,  or  is  a 
paper  rate  that  is  not  used,  it  would  seem  better  if  it  were  eliminated 
from  the  tariff. 

Complainant  shipped  one  car  of  rope  in  September,  1906,  from  San 
Francisco  to  Independence  over  the  Atchison,  Topeka  &  Santa 
Fe  Railway,  for  which  said  company  exacted  the  legally  published 
rate  of  75  cents  per  100  pounds.  Following  that,  in  October  and 
November,  1906,  complainant  shipped  two  more  cars  of  the  same 
commodity  via  the  lines  of  the  Atchison,  Topeka  &  Santa  Fe  and 
Missouri  Pacific  railways,  the  latter  being  the  delivering  carrier,  and 
it  exacted  from  the  complainant  a  rate  of  60  cents  per  100  pounds.  It 
appears  that  prior  to  these  shipments  complainant  had  been  advised 
*  by  employees  of  the  Missouri  Pacific  and  Atchison,  Topeka  &  Santa 
Fe  railways  that  the  Missouri  River  common-points  rate  applied  to 
Independence,  and  it  further  appears  that  the  representative  of  the 
Missouri  Pacific  Railway  had  taken  the  matter  up  with  the  head  of 
the  traffic  department  of  that  railway  and  that  the  rate  was  so  con- 
firmed. Afterwards  the  representative  of  the  Missouri  Pacific  ad- 
vised complainant  that  his  traffic  department  then  held  that  the  60- 
cent  rate  was  not  applicable  to  Independence  and  following  that  the 
agent*  of  the  Missouri  Pacific  at  Independence  advised  complainant 

13  I.  C.  C.  Rep. 


BOTiJBD  SVFBLY  00.  ▼.  k.,  X.  4b  8.  V.  BY.  00.  BT  AU  61 

that  he  had  for  ooUection  eicpense  bills  for  the  two  shipments  in 
*  question  to  covor  the  16-caokt  per  100  pounds  undercharge  on  each  of 
(he  cars.  CSomplainant  refus^  to  pay  the  defendant  until  it  was  de- 
termined what  the  legal  rate  was. 

Complainant  contends  that  the  acts  complained  of  violate  the  first 
four  sections  of  the  act  to  regulate  commerce. 

Section  1  provides  that  the  charges  ei^blished  and  exacted  for 
services  in  the  transportation  of  property  shall  be  just  and  reasonable. 

There  is  no  evidence  showing  that  the  rate  on  rope  from  San 
Francisco  to  Independence,  of  75  cents  per  100  pounds  in  carloads, 
minimum  weight  of  30,000  pounds,  is  unjust  and  unreasonable  in 
and  of  itself.  The  short-line  mileage  between  the  points  mentioned 
is  2,011  miles,  and  the  compensation  at  that  rate  for  that  distance  is 
7.34  miUs  per  ton  per  mile.  .  This  is  lower  than  the  average  earnings 
per  ton  per  mile  of  the  leading  western  railroad  lines  for  the  year 
1906. 

In  support  of  the  alleged  unreasonableness  of  the  present  rate 
c<unplainant  asserts  that  a  60-cent  rate  on  rope  at  one  time  applied 
to  Independence  from  Pacific  coast  terminals.  No  published  tariff 
shows  such  rate. 

The  application  of  the  60-cent  rate  by  the  Missouri  Pacific  Bail- 
way  on  the  two  shipments  of  rope  from  San  Francisco  to  Inde- 
pendence in  October  and  November,  1906,  is  cited  as  evidence  of  the 
unreasonableness  of  the  75-cent  rate.  The  60-cent  rate  was  errone- 
ously applied,  and  such  application  of  an  unlawful  rate  to  a  given 
point  is  not  evidence  that  a  higher  lawful  rate  to  the  same  point  is 
unjust  or  unreasonable. 

Section  2  of  the  act  forbids  unjust  discrimination  by  carriers 
between  shippers.  No  fact  has  here  been  shown  to  bring  the  acts 
complained  of  within  the  operation  of  this  section. 

Undue  preference  in  favor  of  or  unreasonable  prejudice  and  dis- 
advantage to  the  classes  mentioned  in  section  3  of  the  act  have  not 
been  shown. 

The  evidence  is  without  dispute  that  no  dealer  operating  in  the 
territory  tributary  to  Independence  can  get  his  rope  therein  at  a 
better  rate  than  complainant,  and  as  the  latter  sells  exclusively  the 
western  product,  it  has  the  advantage  of  the  lower  rate  over  the  deal- 
ers handling  the  eastern  commodity,  whether  located  in  that  territory 
or  elsewhere.  From  San  Francisco  to  Independence  the  rate  on  rope 
is  8  cents  per  100  pounds  lower  than  the  rail  and  water  rate  and  from 
10  to  12  cents  per  100  pounds  lower  than  the  all-rail  rate  from  the 
Atlantic  seaboard.    It  is  conceded  that  no  dealer  in  Missouri  River 
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common-points  territory  can  sell  rope  in  complainant's  territory  on  an 
equality  of  rate  unless  such  dealer  handles  the  western  product  and 
ships  direct  to  Independence  at  the  75-cent  rate.  If  a  dealer  at  any 
point  in  Missouri  River  common-points  territory  ships  from  either 
the  eastern  or  the  western  point  of  production  to  such  Missouri  River 
common  point  and  then  attempts  to  enter  the  Independence  territory 
in  competition  he  finds  himself  at  a  disadvantage  as  compared  with 
the  dealer  who  ships  direct  from  San  Francisco  to  Independence. 

Joplin,  Mo.,  and  Fort  Smith,  Ark.,  are  the  only  points  mentioned 
as  taking  the  lower  rate  which  are  farther  distant  from  San  Fran- 
cisco than  Independence  and  to  which  shipments  would  pass  through 
Independence.  The  short  line  mileage  from  San  Francisco  to  Kansas 
City  is  less  than  to  Independence  and  shipments  thereto  would  not 
move  through  Independence. 

A  less  charge  for  a  longer  distance  haul  than  for  a  shorter  one, 
where  the  latter  is  included  within  the  former,  is  not  unlawful  under 
section  4  of  the  act,  if  there  is  substantial  dissimilarity  of  circum- 
stances and  conditions.  Competition  between  carriers  at  the  more 
distant  point  may  create  substantial  dissimilarity  of  circumstances. 
A  commodity  may  be  produced  at  two  points  widely  distant  from 
each  other  and  different  carriers  may  serve  the  different  points.  The 
commodity  from  one  point  of  production  may  meet  that  from  the 
other  in  competition  in  a  common  territory  between  the  two  points. 
If  the  carriers  serving  the  one  point  of  production  make  a  reasonable 
and  remunerative  rate  therefrom  to  the  common  field  of  consumption, 
the  other  producing  point  may  be  given  equality  of  rate  to  the  com- 
mon competing  territory  by  the  carriers  serving  such  point  of  pro- 
duction, if  such  equalizing  rate  is  reasonable  and  remunerative. 
Under  such  circumstances,  there  is  competition  between  points  of 
production,  in  products,  between  carriers,  and  in  rates. 

Rope  of  the  character  used  in  the  mid-continent  oil  and  gas  field 
is  manufactured  at  New  York,  Brooklyn,  and  Philadelphia,  on  the 
Atlantic  seaboard,  and  at  San  Francisco,  on  the  Pacific  coast.  The 
same  carriers  do  not  serve  the  widely  separated  points  of  production. 
There  are  no  plants  of  this  character  in  the  interior.  Each  plant  is 
supplied  with  raw  material  in  the  form  of  hemp  from  the  same 
sources — Yucatan,  New  Zealand,  and  the  Philippine  Islands.  As 
the  points  of  manufacture  are  at  the  extremes  of  the  country,  mani- 
festly, of  necessity,  somewhere  between  the  two  there  must  be  a  com- 
mon territory  of  competition  for  the  two  products.  Ocean  rates 
from  points  of  production  of  the  raw  material  being  available  to 
each  manufacturer,  it  follows  that  the  rail  or  rail  and  water  rates 
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from  the  respectiTe  points  of  manufacture  to  the  interior  determine, 
80  far  as  the  queeAion  of  transportation  is  concerned,  where  the  com- 
mon competitive  territory  between  the  points  of  manufactnre  begins 
and  ends.  CSompetition  between  carriers  may  influence  the  extent 
of  this  ocHnmon  ccmipetitiye  territory  of  consampti<m,  but  that  influ- 
ence has  its  limits.  In  ccnnpetition,  and  with  their  desire  for  busi- 
ness, carriers  serving  their  respective  points  of  manufacture  may 
carry  therefrom  as  far  as  remunerative  rates  will  permit 

Bemunerative  rates  are  referred  to  in  the  sense  that  the  competitive 
rate  yields  some  profit  above  the  cost  of  service,  and  it  may  be  that 
competition  should  not  be  permited  to  the  extreme  of  that  sense  if 
equipment  needed  elsewhere  is  thereby  diverted  from  more  advanta- 
geous uses. 

In  the  present  case  the  various  circumstances,  conditions,  and  in- 
fluences mentioned  have  fixed  the  common  competitive  market  for  the 
eastern  and  the  western  rope  in  Missouri  River  common  points  terri- 
tory. When  western  rope  sought  this  field  of  consumption,  eastern 
rope  was  already  sold  there,  and  the  present  rates  thereon  from  the 
Atlantic  seaboard  were  in  existence.  The  rate  from  Sbjl  Francisco 
was  much  higher.  The  western  railroads  desired  to  compete  with 
eastern  carriers  in  transporting  rope  to  that  territory  and,  by  reducing 
the  rate  from  San  Francisco  to  equal  the  rate  from  the  east,  they 
adopted  the  only  means  of  procuring  that  business.  The  defendants 
lowered  their  rates  on  rope  from  San  Francisco  to  Missouri  Biver 
common  points  in  order  to  haul  a  commodity  from  a  competing  point 
of  production  to  a  competitive  point  of  consumption  in  competition 
with  eastern  carriers  hauling  the  same  commodity  from  a  different 
competitive  point  of  production  to  the  same  territory  under  a  lower 
competitive  rate. 

The  competition  of  the  eastern  carriers  and  their  lower  rate 
undoubtedly  controlled  the  defendants  in  making  the  60-cent  rate  to 
the  Missouri  River.  The  eastern  rates  to  the  Missouri  River  create 
actual  and  existing  competitive  conditions  of  railroad  rates  on  rope 
in  that  territory,  only  to  be  met  by  the  present  60-cent  rate  from  the 
West.  The  lowest  rate  on  rope  from  the  Atlantic  seaboard  to  any 
point  in  Missouri  River  common  points  territory  was  to  Kansas  City, 
a  Missouri  River  crossing;  and  in  making  a  rate  on  that  commodity 
from  San  Francisco  that  would  compete  with  the  eastern  rate  it  had 
to  be  as  low  as  the  lowest  rate  from  the  east;  therefore,  the  60-cent 
rate  was  established,  which  is  2  cents  per  100  pounds  less  than  the  all- 
rail  rate  and  2  cents  per  100  pounds  higher  than  the  rail-and-water 
rate  from  the  Atlantic  seaboard  to  Kansas  City.    Kansas  City  being 

13  I.  C.  C.  Rep. 


64  INTEBSTATE  COMMEBCE   COMMISSION  BEPORTS. 

a  Missouri  Eiver  common  point,  the  rate  was,  in  accordance  with  the 
custom  of  western  carriers  in  the  application  of  rates,  applied  to  all 
other  points  within  that  conmion  point  territory. 

The  rates  from  the  Atlantic  seaboard  to  Missouri  River  common 
points  territory  do  not  extend  to  the  territory  west  of  Missouri  River 
common  points  territory,  undoubtedly  due  to  the  fact  that  eastern 
carriers  had  no  desire  to  carry  a  farther  distance  for  that  rate. 

When  the  rates  on  eastern  and  western  rope  to  points  west  of  Mis- 
souri River  common  points  territory  were  compared  it  was  found 
that  so  far  as  they  related  to  Independence  the  all-rail  rate  from  the 
Atlantic  seaboard  was  4  cents  per  100  pounds  lower  and  the  rail  and 
water  rate  8  cents  per  100  pounds  lower  than  the  rate  from  San  Fran- 
cisco. There  are  no  rail  and  water  rates  from  San  Francisco  to  In- 
dependence. The  competitive  conditions  here  were  the  same  as  when 
the  rate  on  the  western  commodity  was  made  to  meet  the  rate  on  the 
eastern  commodity  in  Missouri  River  common  points  territory,  and 
defendants  made  a  similar  reduction  in  the  rate  from  San  Francisco 
to  Independence  which  gave  the  dealers  in  Independence  and  at 
other  points  in  that  territory  the  same  relative  advantage  in  favor 
of  the  western  rate  which  is  possessed  by  dealers  in  Missouri  River 
common  points  territory.  The  75-cent  rate  from  San  Francisco  to 
Independence  so  established  is  12  cents  per  100  pounds  lower  than 
the  all-rail  rate  and  8  cents  per  100  pounds  lower  than  the  rail  and 
water  rate  from  the  Atlantic  seaboard  to  Independence. 

Complainant  admits  that  no  competition  in  rope  exists  between 
Missouri  River  common  points  territory  and  Independence.  It  con- 
tends, however,  that  competition  between  eastern  and  western  rope  at 
Independence  creates  circumstances  and  conditions  at  Independence 
similar  to  those  that  exist  at  Missouri  River  points.  Competition 
in  commodities  alone,  however,  is  not  a  circumstance  that  will  entitle 
it  to  have  an  already  lower  rate  made  still  lower  to  equal  one  at  a 
more  distant  point  which  was  made  to  meet  competition  of  carriers 
and  of  rates  as  well  as  of  markets  and  products. 

In  general  the  Commission  views  with  disfavor  the  maintenance  of 
a  lower  rate  for  a  longer  haul  than  for  a  shorter  one  included  within 
the  longer,  and  the  circumstances  and  conditions  obtaining  at  the 
more  distant  point  which  are  relied  upon  to  justify  it  must  not  only 
be  clearly  shown  to  be  substantially  dissimilar  from  those  prevailing 
at  the  nearer  point,  but  also  to  clearly  exercise  a  potent  or  controlling 
influence  in  making  the  lower  rate.  Invoking  this  rule  to  its  fullest 
extent,  we  are  of  the  opinion  that  the  circumstances  and  conditions 
prevailing  at  Independence  with  regard  to  the  transportation  herein 
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oonsideFed  are  so  dearly  dissimilar  from  tiiose  existing  in  Missouri 
Biver  common  points  territory  that  the  higher  rate  to  Independence 
is  not  in  violation  of  section  4  of  the  act 

The  views  herein  expressed  are  in  harmony  with  former  decisions 
of  the  Commission.  In  Lehmann^  Hig^nsan  <fi  Co.y.  Southern  Pa- 
cific Co.  et  oZ.,  4 1.  C.  C.  Rep.,  1,  it  was  held  that  a  lower  rate  on  sugar 
f  n»n  San  Fruidsoo  to  Kansas  City  than  to  Humboldt,  Kans.,  was  not 
in  violation  of  the  third  and  fourth  sections  of  the  act,  by  reason  of 
circumstances  and  conditions  at  Kansas  City  that  were  substantially 
different  from  those  prevailing  at  Humboldt;  that  competition  be- 
tween points  of  production,  in  commodities,  between  carriers  and  in 
rates  were  elements  which  entered  into  and  created  the  substantial 
dissimilarity  in  conditions,  as  well  as  the  fact  that  no  competition  was 
found  to  exist  between  Humboldt  and  Kansas  City;  that  Kansas  City 
could  not  compete  in  that  product  in  the  territory  tributary  to  Hum- 
boldt to  the  disadvantage  of  the  latter.  Humboldt  was  not  situated 
upon  a  direct  line  between  Kansas  City  and  San  Francisco,  so  that 
the  question  decided  was  under  the  third  rather  than  the  fourth  sec- 
tion, but  the  Conunission  in  deciding  that  the  lower  rate  mi^t  prop- 
erly be  made  to  Kansas  City  determined  that  circumstances  and  con- 
ditions at  the  latter  point  were  substantially  different. 

This  holding  was  approved  in  Kindel  v.  Atchison^  Topeka  <6  Santa 
Fe  Ry.  Co.  et  oZ.,  8  I.  C.  C.  Bep.,  626.  This  case  involved  the  legality 
of  higher  freight  charges  from  San  Francisco  to  Denver  than  to 
Missouri  Biver  common  points  and  points  east  thereof,  and  from  and 
to  many  other  points.  The  Commission  held,  generally,  that  the 
rates  complained  of  were  in  violation  of  the  third  and  fourth  sections 
of  the  act  to  regulate  commerce,  but  excepted  from  the  ruling  the 
rates  on  sugar  from  San  Francisco  to  Missouri  River  common  points 
that  were  lower  than  the  rates  from  San  Francisco  to  Denver.  The 
Commission  found  that  raw  sugar  was  grown  in  the  Hawaiian  Islands 
and  from  there  it  might  be  taken  to  either  San  Francisco  or  the 
Atlantic  seaboard  for  refining;  that  the  cost  of  refining  was  somewhat 
less  upon  the  Atlantic  seaboard  than  upon  the  Pacific  coast;  that 
the  transportation  from  Honolulu  to  New  York  did  not  greatly  ex- 
ceed that  to  San  Francisco ;  that  the  refined  products  cost  about  the 
same  at  the  two  places;  that  the  rate  from  San  Francisco  to  the 
East  determined  whether  it  would  be  refined  at  and  distributed  from 
San  Francisco  or  from  some  eastern  point ;  that  the  lower  rate  from 
San  Francisco  to  Missouri  River  common  points  was  necessary  to 
induce  the  product  to  pass  via  San  Francisco  from  point  of  origin 
to  point  of  consumption  in  Missouri  River  common  points  territory. 
In  view  of  these  facts,  it  was  said  by  the  Commission  that  refining 
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plants  being  in  operation  on  the  Pacific  coast  and  the  trans-conti- 
nental lines  needing  revenue,  the  latter  could  make  something  out 
of  this  traffic  at  the  lower  rate ;  that  as  Denver  was  not  competing  in 
this  article  with  Missouri  River  common  points  territory,  the  car- 
riers might  meet  this  competition  at  the  Missouri  River  without 
regard  to  intermediate  rates  to  Denver;  that  the  circumstances  and 
conditions  under  which  the  traffic  moved  were  substantially  different 
when  it  was  carried  to  Missouri  River  points  than  when  it  stopped 
at  Denver.  In  referring  to  the  Lehmann  case,  aupra^  the  fact  that 
Kansas  City  could  not  com,pete  in  the  Humboldt  territory  even 
though  it  enjoyed  a  lower  rate  was  especially  noticed. 

A  f  irther  consideration  of  the  Kandel  case,  aupra^  was  had  in 
9  I.  C.  C.  Rep.,  606,  which  determined  the  specific  commodities  that 
should  bear  no  higher  rate  from  San  Francisco  to  Denver  than  to 
Missouri  River  common  points,  and  the  general  view  adopted  in  the 
first  consideration  thereof  was  adhered  to;  however  several  other 
articles,  among  them  hemp,  were  decided  to  be  within  the  same  rule 
that  governed  the  rates  on  sugar,  and  the  principle  was  clearly  rec- 
ognized that  competition  between  points  of  production,  of  products, 
between  carriers  and  in  rates,  are  matters  that  constitute  such  dis- 
similarity in  conditions  as  will  prevent  the  lower  rate  to  the  more 
distant  point  from  violating  the  fourth  section  of  the  act.  To  the 
same  effect  see  Dallas  Freight  Bureau  v.  Austin  &  Northwestern 
Railroad  Co.,  9  I.  C.  C.  Rep.,  71. 

It  may  be  observed  in  this  connection  that  dissimilar  circum- 
stances which  justify  a  greater  charge  for  a  shorter  than  for  a  longer 
haul  under  section  4  will  also  prevent  such  rate  from  constituting  an 
illegal  preference  or  advantage  under  section  3. 

It  is  suggested  in  argument  that  the  price  of  eastern  rope  is  lower 
than  western  rope.  This  is  undoubtedly  true,  but  the  Commission 
has  nothing  to  do  with  the  prices  paid  for  this  commodity  by  dealers 
in  or  consumers  of  it.  If  the  eastern  manufacturer  can  sell  his 
product  lower  than  the  western  manufacturer  at  the  point  of  produc- 
tion, it  is  his  good  fortune  and  the  Commission  should  not  be  ex- 
pected to  equalize  that  difference  by  a  further  reduction  in  the  trans- 
portation rate  on  the  Western  product  to  the  point  of  consumption 
which  is  already  lower  than  the  eastern  rate. 

The  system  of  group  rating  is  attacked  by  complainant,  but  it  has 
uniformly  been  held  by  this  Commission  that  a  group  rate  of  the 
nature  complained  of  will  not  be  disturbed  or  be  held  to  constitute 
an  undue  preference,  unreasonable  prejudice  or  unjust  discrimina- 
tion without  proof  of  tangible  injury  resulting  to  the  complainant. 
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As  before  observed,  it  is  dear  that  in  this  case  this  group  rating  has 
not  operated  to  the  disadvantage  of  the  complainant 

The  shipments  of  rope  made  by  comphiint  over  the  line  of  the  Atch- 
ison, Topeka  &  Santa  Fe  and  the  Missouri  Pacific  railways,  for  which 
the  Missouri  Pacific  Bailway  collected  from  the  complainant  fiOcents 
per  100  pounds  on  Novemba*  11  and  Decanber  11, 1906,  as  shown  by 
Complainant's  Exhibits  Nos.  1  and  2,  were  clearly  moved  at  an  un- 
lawful rate,  but  as  the  testimony  shows  tiiat  the  shipments  were  car- 
ried and  the  rate  collected  and  paid  with  all  parties  acting  in  good 
faith,  the  defendant,  the  Missouri  Pacific  Bailway  Company,  should 
forthwith  demand  and  the  complainant  forthwith  pay  the  16  cents  per 
100  pounds  underdiarges  on  ihese  two  shipments. 

The  complaint  herein  should  be  dismissed.  , 
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No.  954. 

MUSKOGEE  COMMERCIAL  CLUB  AND  MUSKOGEE 
TRAFFIC  BUREAU 

V. 

MISSOURI,  IvANSAS  &  TEXAS  RAILWAY  COMPANY. 


Su}>mined  'November  1,  1907.    Decided  December  10,  1907. 


ComplalDants'  motion  for  rehearing  in  this  proceeding  denied. 

L.  J,  Roach  and  C,  M,  Bradley  for  complainants. 
C.  L.  Jackson  for  defendant. 


Report  on  Motion  for  Rehearing. 

Lane,  Commissioner: 

In  this  matter  a  petition  has  been  presented  asking  that  a  further 
order  be  made  by  the  Commission  by  which  certain  advantages  alleged 
to  accrue  to  the  Lesser-Goldman  Company  by  reason  of  their  control- 
ling ownership  of  the  compress  at  McAlester  should  be  overcome. 
The  Commission  has  determined,  in  view  of  the  largeness  of  the  ques- 
tions involved  and  of  the  number  of  compresses,  communities,  and 
carriers  which  would  be  affected  by  such  an  order,  to  hold  a  general 
inquiry  into  the  question  of  compression,  in  which  the  relation  between 
the  railroads,  compresses,  and  buyers  and  shippers  will  be  investi- 
gated, looking  also  to  the  interest  of  the  grower,  in  which  it  is  hoped 
an  order  may  be  made  dealing  with  the  whole  question.  The  facts  in 
the  present  case  are  insufficient  to  justify  the  Conunission  in  making 
a  broad  ruling  herein  which  would  deal  adequately  with  the  entire 
situation.  The  present  order  will,  therefore,  stand  subject  to  revi- 
sion or  modification  upon  a  later  hearing  upon  the  general  question. 

An  order  will  be  entered  denying  the  motion. 
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No.  940.  • 

POWHATAN  COAL  &  COKE  COMPANY 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY;  ALGOMA 
COAL  &  COKE  COMPANY;  ARLINGTON  COAL  &  COKE 
COMPANY;  ASHLAND  COAL  &  COKE  COMPANY; 
BROWNING  COAL  &  COKE  COMPANY;  BOOTH-BOWEN 
COAL  &  COKE  COMPANY;  BUCKEYE  COAL  &  COKE 
COMPANY;  BOTTOM  CREEK  COAL  &  COKE  COMPANY; 
COALDALE  COAL  &  COKE  COMPAlfY;  CROZER  COAL  & 
COKE  COMPANY;  CRYSTAL  COAL  &  COKE  COMPANY; 
CRANE  CREEK  COAL  &  COKE  COMi»ANY;  EUREKA 
COAL  &  COKE  COMPANY;  EMPIRE  COAL  &  COKE  COM- 
PANY; ELKHORN  COAL  &  COKE  COMPANY;  ELK 
RIDGE  COAL  &  COKE  COMPANY;  GOODWILL  COAL  & 
COKE  COMPANY;  GILLIAM  COAL  &  COKE  COMPANY; 
GREENBRIER  COAL  &  COKE  COMPANY;  HOUSTON 
COAL  &  COKE  COMPANY;  INDIAN  RIDGE  COAL  & 
COKE  COMPANY;  KEYSTONE  COAL  &  COKE  COM- 
PANY; LOUISVILLE  COAL  &  COKE  COMPANY;  LYNCH- 
BURG COAL  &  COKE  COMPANY;  MILL  CREEK  COAL 
&  COKE  COMPANY;  McDOWELL  COAL  &  COKE  COM- 
PANY; MONITOR  COAL  &  COKE  COMPANY;  MIDDLE 
STATES  COAL  &  COKE  COMPANY;  POCAHONTAS  COL- 
LIERIES COAL  &  COKE  COMPANY;  POCAHONTAS 
CONSOLIDATED  COAL  &  COKE  COMPANY;  ANGLE 
COAL  &  COKE  COMPANY;  CHEROKEE  COAL  &  COKE 
COMPANY;  CASWELL  CREEK  COAL  &  COKE  COM- 
PANY; DELTA  COAL  &  COKE  COMPANY;  LICK 
BRANCH  COAL  &  COKE  COMPANY;  NORFOLK  COAL 
&  COKE  COMPANY;  ROLFE  COAL  &  COKE  COMPANY; 
SHAMOKIN  COAL  &  COKE  COMPANY;  SAGAMORE 
COAL  &  COKE  COMPANY;  PULASKI  COAL  &  COIvE 
COMPANY;  PEERLESS  COAL  &  COKE  COMPANY; 
PINNACLE  COAL  &  COKE  COMPANY;  PAGE  COAL  & 
COKE  COMPANY;  ROANOKE  COAL  &  COKE  COMPANY; 
SHAWNEE  COAL  &  COKE  COMPANY;  TIDEWATER 
COAL  &  COKE  COMPANY;  THOMAS  COAL  &  COKE 
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COMPANY;  UPLAND  COAL  &  COKE  COMPANY;  HIA- 
WATHA COAL  &  COKE  COMPANY;  PAWAMA  COAL  & 
COKE  COMPANY;  PIEDMONT  COAL  &  COKE  COM- 
PANY; SMOKELESS  COAL  &  COKE  COMPANY;  SPRING 
COAL  &  COKE  COMPANY;  WALBRIDGE  LEASE  NO.  9; 
WENONAH  COAL  &  COKE  COMPANY;  WEYANOKE 
COAL  &  COKE  COMPANY,  AND  ZENITH  COAL  &  COKE 
COMPANY. 


Suhmitted  November  26,  1907,    Decided  January  H,  1908. 


1.  CJomplaint  alleges  that  the  method  of  car  distribution  known  as  the  "  coke- 

oven  basis,"  enforced  by  defendant  railway  company  In  the  Pocahontas 
Flat  Top  coal  district  In  West  Virginia,  unduly  discriminates  against 
complainant,  and  asks  that  the  so-called  "capacity  basis"  of  car  dis- 
tribution be  adopted ;  Held,  upon  all  the  facts  and  circumstances  in  the 
case,  that  the  coke-oven  basis  does  not  fairly  measure  the  relative  rights 
of  the  various  operators  In  said  coal  district,  but  unduly  discriminates 
against  complainant  and  operates  to  the  unreasonable  preference  of  other 
mining  companies  in  the  same  field. 

2.  While  the  mine  capacity  of  a  given  shipper  may  be  greater  than  his  allot- 

ment of  cars,  yet  where  this  is  also  the  case  as  to  other  shippers  simi- 
larly situated  In  the  same  coal  field,  It  Is  the  duty  of  the  carrier,  when 
the  supply  of  cars  is  inadequate,  to  fairly  distribute  the  available  number 
among  all  operators. 

Z.  T.  Vinson  and  Geo.  S.  Graham  for  complainant. 

Joseph  L  Doran  and  John  H.  Holt  for  Norfolk  &  Western  Rail- 
way Company. 

W.  Z.  Penfield  and  W.  S.  Penfleld  for  Indian  Ridge  Coal  &  Coke 
Company. 

William  A.  Glasgow,  jr.,  for  Booth-Bowen  Coal  &  Coke  Company, 

Crane  Creek  Coal  &  Coke  Company,  Shawnee  Coal  &  Coke  Company, 

Crystal  Coal  &  Coke  Company,  Keystone  Coal  &  Coke  Company, 

Weyanoke  Coal  &  Coke  Company,  Thomas  Coal  &  Coke  Company, 

Pocahontas  Collieries  Company,  Pawama  Coal  &  Coke  Company, 

Arlington  Coal  &  Coke  Company,  Gilliam  Coal  &  Coke  Company, 

Pocahontas  Consolidated  Coal  &  Coke  Company,  Elk  Ridge  Coal  & 

Coke  Company,  Tidewater  Coal  &  Coke  Company,  Bottom  Creek 

Coal  &  Coke  Company,  Buckeye  Coal  &  Coke  Company,  Roanoke  Coal 

&  Coke  Company,  Ashland  Coal  &  Coke  Company,  Pinnacle  Coal  & 

Coke  Company,  Pulaski  Coal  &  Coke  Company,  Algoma  Coal  &  Coke 

Company,  Spring  Coal  &  Coke  Company,  Piedmont  Coal  &  Coke 

Company,  Greenbrier  Coal  &  Coke  Company,  Louisville  Coal  &  Coke 

Company. 
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SjfAFPy  Chairman: 

The  complaint  in  this  proceeding  alleges  that  the  method  of  car  dis- 
tribution, known  as  the  ^  ooke-oYen  basis,'^  adopted  and  enforced  by 
the  defendant  railway  company  in  the  Pocahontas  Flat  Top  coal  dis- 
trict in  West  Virginia,  unduly  and  unjustly  discriminates  Against 
complainant  to  the  undue  preference  and  advantage  of  other  mine 
operators  in  said  district:  First,  because  the  basis  is  itself  essen-  . 
tially  inequitable  in  that  it  places  an  arbitrary  limit  upon  the  amount 
of  coal  complainant  may  ship ;  and,  second,  because  the  ^^  coke-oven 
basis  "  is,  in  fact,  disregarded  in  the  apportionment  of  the  available 
car  supply  to  certain  operations  in  said  district. 

In  the  complaint  the  manner  in  which  cars  loaded  with  fuel  coal 
for  the  use  of  defendant  and  other  carriers  are  charged  in  the  appor- 
tionment of  cars  to  the  coal  field  was  also  declared  to  be  unjustly  dis- 
criminatory;  but  as  complainant  is  contending  for  the  adoption  of  the 
so-called  ^  capacity  basis  "  of  car  distribution,  and  as  the  method  of 
counting  cars  loaded  with  coal  for  carriers'  use  presents  a  question 
common  to  both  the  ^capacity  basis"  and  ^^ coke-oven  basis,"  that 
feature  of  the  case  was,  by  mutual  consent  of  the  parties,  eliminated 
from  the  issue  and  need  not  be  considered  in  this  report  The  mate- 
rial foots  are  as  follows: 

The  complainant  is  a  corporation,  with  a  capitalization  of  $150,000, 
organized  under  the  laws  of  West  Virginia,  engaged  at  the  time  of 
filing  this  petition  and  since  1889  in  the  business  of  mining,  selling, 
and  shipping  coal  from  the  Pocahontas  Flat  Top  coal  district  to  mar- 
kets outside  of  the  State  of  West  Virginia.  Tlie  defendant  railway 
company  is  a  common  carrier  subject  to  the  act  to  regulate  commerce. 
The  other  defendants  are  corporations  or  individuals  operating  mines 
in  and  shipping  coal  from  the  said  Pocahontas  Flat  Top  coal  district. 

The  Pocahontas  Flat  Top  coal  district,  hereinafter  called  the  Poca- 
hontas district,  is  situated  in  the  counties  of  McDowell  and  Mercer, 
W.  Va.,  and  the  county  of  Tazewell,  Va.,  and  as  now  developed  em- 
braces a  territory  about  25  miles  long  and  5  miles  or  more  wide. 
During  1906  the  total  production  of  coal  in  this  district  was  over 
6,000,000  tons,  of  which  complainant  mined  and  shipped  about  121,000 
tons.  The  defendant  railway  company  is  the  only  carrier  by  rail 
which  enters  the  Pocahontas  district.  Mining  conditions  are  sub- 
stantially the  same  throughout  the  entire  district,  except  for  certain 
advantages  possessed  by  the  operators  of  thick  beds  of  coal,  as  com- 
pared to  thin  beds,  which  will  be  mentioned  hereafter. 

The  theory  of  the  "  coke-oven  basis  "  of  distribution  is  that  the 
available  supply  of  coal  cars  shall  be  distributed  to  mine  operators 
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in  proportion  to  the  number  of  coke  ovens  erected  by  each  operator. 
That  is  to  say,  the  number  of  ovens  erected  by  any  individual  opera- 
tion divided  by  the  total  number  of  coke  ovens  in  the  district  will 
give  the  percentage  of  the  available  car  supply  to  which  such  opera- 
tion is  at  any  time  entitled.  There  are  important  exceptions  made  in 
the  application  of  this  basis  of  distribution,  which  will  be  noted  in 
due  course. 

The  adoption  of  this  method  of  car  distribution  seems  to  have  been 
the  result  of  a  tripartite  agreement  between  the  railway  company,  the 
land  companies,  and  the  lessee  operators.  While  it  is  difficult  to  ascer- 
tain the  exact  date  when  this  method  of  distribution  was  first  put  in 
force,  it  is  clear  from  the  record  that  it  has  been  in  existence  since 
1889.  Its  adoption  is  due  both  to  the  quality  of  the  coal  produced  in 
this  district  and  to  the  fact  that  practically  all  of  the  mine  operators, 
being  lessees  of  the  land  companies,  were  required  by  their  lessors  to 
build  a  definite  number  of  coke  ovens  per  100  acres  of  coal  land. 

The  Pocahontas  coal  is  a  soft  coal,  and  when  this  field  was  opened 
it  was  believed  to  be  good  business  policy  to  recjuire  the  coal  to  be 
screened  and  the  slack  manufactured  into  coke,  the  expected  result 
being  that  the  operator,  instead  of  having  for  sale  merely  the  inferior 
"  run-of-mine  "  coal,  would  produce  both  good  coal  and  good  coke. 
By  this  means  the  landowners  would  increase  their  royalties,  the  rail- 
way company  its  freights,  and  the  mine  operators  their  products.  A 
further  consideration  leading  to  this  agreement  was  the  belief  held 
at  the  time  by  the  railway  company  and  landowners  that  the  Poca- 
hontas field  would  become  a  great  iron-ore  producing  district.  To 
facilitate  the  output  of  this  mineral  wealth  it  was  desirable  and  nec- 
essary to  produce  coke  in  the  same  field.  Therefore,  the  landowners 
required  their  lessees  to  construct  from  10  to  20  coke  ovens  per  100 
acres  of  land  leased. 

An  agreement  entitled  "  Coal  Producers'  Contract,"  entered  into 
August  11,  1886,  by  and  between  the  railway  company  and  certain 
landlord  companies  then  in  the  Pocahontas  field,  provided,  inter  alia^ 
as  follows: 

The  parties  hereto  agree  that  during  the  existence  of  this  contract  they  will 
make  no  leases  oj  sales  of  lands  or  mining  rights  for  coal  operations  until 
special  arrangements  have  been  made  with  the  railroad  company  for  such 
additional  equipment  as  may  be  needed,  and  upon  the  express  condition  that 
the  purchaser,  lessee,  or  sublessee,  shall  become  a  party  to  this  agreement. 

The  contract  was  to  become  effective  January  1, 1887,  and  continue 
in  force  until  December  31,  1896.  The  record  does  not  disclose  that 
the  railway  company,  by  any  formal  instrument,  bound  itself  to  pro- 
vide \\  coal  cars  for  each  coke  oven  constructed,  but  letters  signed 
by  its  president  appear  to  show  the  intention  of  the  railway  company, 
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diorkig  the  period  from  1886  to  1901,  to  provide  cars  upon  that  basis, 
and  abo  the  understanding  .of  the  operators  that  for  each  coke  oven 
constructed  the  railway  company  would  be  required  to  irdd  1|  eoal 
cars  to  the  equipment  apportioned  to  the  Pocahontas  field. 

During  this  time  additional  ovens  were  not  allowed  to  be  erected 
without  the  consent  of  the  railway  company^  which  exercised  its 
ri^t,  under  the  contract  above  quoted,  to  limit  and  restrain  such 
construction.  In  the  fall  of  1902,  being  importuned  to  remove  this 
restraint,  it  did  so,  upon  the  express  condition  that  it  would  there- 
after recognize  no  obligation  upon  it  to  build  1|  cars  for  each  oven 
constructed. 

The  Pocahontas  Coal  &  Coke  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  New  Jersey,  is  the  owner  (ft  the  greater^ 
portion  of  the  Pocahontas  coal  lands  tiiat  have  been  leased  to  the 
defendant  operators)  a  majority  of  the  stock  of  the  Pocahontas  Goal 
A  Coke  Company  is  owned  by  the  Norfolk  &  Western  Bail  way  Com- 
pany ;  the  Pocahontas  Coal  &  Coke  Company  neither  mines  nor  ships 
coaL    ^ 

There  are  in  the  Pocahontas  district  variations  from  the  strict 
theory  of  the  coke  oven  basis  in  three  important  particulars. 
(1)  Certain  operations  east  of  the  Great  Flat  Top  Mountain  receive 
an  arbitrary  percentage  of  the  total  number  of  available  cars  in 
the  district  before  the  residue  of  such  cars  are  prorated  among  the 
ranaining  operations  on  the  coke  oven  basis;  (2)  the  percentage  of 
available  coid  cars  for  another  group  of  operations  is  based  upon  the 
number  of  ovens  actually  erected,  plus  a  certain  number  of  allotted 
or  imaginary  ovens;  (3)  another  group  of  operations  have  erected 
no  ovens,  but  receive  a  percentage  of  available  coal  cars  based  wholly 
on  allotted  or  imaginary  ovens.  The  facts  concerning  these  arbitrary 
allotments  of  cars  are : 

(1)  In  the  beginning  of  the  development  of  coal  operations  in  the 
Pocahontas  district  the  railway  was  constructed  only  to  the  east  side 
of  the  Great  Flat  Top  Mountain.  Several  coal  developments  were 
made  there,  which  shipped  their  product  exclusively  to  the  east,  inas- 
much as  there  was  no  outlet  by  railroad  to  the  west.  Subsequently, 
at  great  expense,  the  railway  was  extended  through  the  Great  Flat 
Top  Mountain  by  tunnel  and  down  the  grades  on  the  western  side 
through  the  adjacent  coal  field.  In  consequence  of  physical  condi- 
tions, it  cost  5  or  10  cents  more  per  ton  to  haul  coal  to  tide  water 
from  the  western  than  from  the  eastern  group  of  mines.  In  order 
that  the  eastern  mines  might  not  have  an  undue  advantage  in  freight 
rates  over  the  western  operations,  it  was  sought  to  attain  some  form 
of  compromise  between  the  two  divisions  of  the  field,  by  which  both 
would  be  given  the  same  freight  rate,  and  the 'eastern  some  advantage 
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which  would  com,pensate  it  and  not  destroy  the  'advantages  of  its 
natural  location.  An  agreement  or  understanding  was  accordingly 
reached  between  the  railway  company  and  the  operators  east  and 
west  of  the  mountain,  whereby  the  two  divisions  of  the  field  should 
receive  the  same  rate,  but  that  the  1,551  coal  cars  then  in  the  service 
of  the  field  should  be  retained  for  the  exclusive  use  of  the  eastern 
operations.  Subsequently,  by  agreement  or  consent  of  the  operators 
in  the  entire  field,  the  eastern  operations,  in  lieu  of  the  original 
1,551  cars,  were  allowed  .05985  per  cent  of  the  total  number  of 
available  cars  in  the  district.  The  companies  receiving  this  arbitrary 
allotment  are:  Booth-Bowen  Coal  &  Coke  Company,  Buckeye  Coal 
&  Coke  Company,  Mill  Creek  Coal  &  Coke  Company,  Pocahontas 
'Collieries  Coal  &  Coke  Company,  Caswell  Creek  Company. 

(2)  The  Goodwill  Coal  &  Coke  Company  has  90  ovens  erected,  and 
receives  a  percentage  of  cars  based  upon  50  allotted  ovens  in  addition 
thereto,  or  140  ovens  in  all.  The  Louisville  Coal  &  Coke  Company, 
with  135  ovens  erected,  receives  a  percentage  of  cars  based  upon  25 
allotted  ovens,  or  IGO  in  all.  This  allotment  of  imaginary  ovens 
as  a  basis  of  car  distribution  was  agreed  to  or  acquiesced  in  by  the 
other  operations  in  the  field. 

(3)  The  following  companies  have  erected  no  ovens,  but  receive  a 
percentage  of  the  available  car  supply  based  upon  the  number  of 
allotted  or  imaginary  ovens  set  opposite  their  names: 

Ovens. 

Hiawatha  Coal  &  Coke  Co 93 

Pnwama  Coal  &  Coke  Co 32 

Piedmont  Coal  &  Coke  Co 87 

Smokeless  Coal  &  Coke  Co 21 

Spring  Coal  &  Coke  Co 115 

Walbrldge  Lease  No.  9  Coal  &  Coke  Co 89 

Wenonah  Coal  &  Coke  Co 116 

Weyanoke  Coal  &  Coke  Co 82 

Zenith  Coal  &  Coke  Co 122 

This  arrangement,  which  has  been  acquiesced  in  by  the  other  opera- 
tions in  the  field,  appears  to  have  been  adopted  as  a  temporary  basis 
for  the  distribution  of  cars  to  said  companies,  which  are  compara- 
tively new,  to  enable  them  to  ship  coal  while  they  are  opening  and 
developing  their  mines  and  constructing  the  coke  ovens  required 
under  their  leases.  The  arrangement  has  been  prolonged  by  the 
unsettled  state  of  the  question  of  car  distribution  in  the  Pocahontas 
field,  which  had  been  one  of  conference  and  negotiation  for  at  least 
eighteen  months  prior  to  the  date  of  filing  this  complaint.  The  oper- 
ations other  than  those  named  in  the  foregoing  exceptions  receive 
their  share  of  available  cars  for  commercial  shipments  of  coal  strictly 
in  accordance  with  the  number  of  coke  ovens  erected. 

It  is  said  to  cost  approximately  $500  to  erect  a  coke  oven.  Upon 
this  basis  the  complainant,  with   225   ovens,  has   invested   about 
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fUSI^OO  in  eoite  ovens,  a  poition  of  which  must  be  regarded  as  a 
pzeminm  paid  for  tiie  use  ot  coal  cars,  in  view  of  the  fact  that  either 
because  there  is  not  a  market  for  all  (lie*coke  which  can  be  produced 
in  the  distri^  or  on  account  of  the  inability  of  the  railroad  com- 
pany to  funudi  suffi&ient  cars,  or  perhaps  for  other  commercial 
reasons^  a  large  proportion  of  the  ovens  already  erected  are  not  in 
use.  Bata  upon  this  point  furnished  by  c<»nplainant  at  the  hearing 
are  as  fdlows: 


Tear. 

Ovens 
erected. 

OreoB 
burning^. 

Percentage 
of  ovens 
burning. 

1807 

6.282 
6,232 
6.868 
6.507 
6.000 
6,866 
7.884 
9.188 
9.626 
10.176 

2.660 
?,689 
8885 
4296 
4,262 
4,067 
61889 
4.107 

60.6 

1898 ,.. 

70.1 

18W..... 

72.8 

MOO... 

77.9 

1801 A 

708 

1982 ;::: ^... 

19QB 

69.2 
66.8 

190i «« 

44.9 

18Qi 

62.8 

]888...« 

62.6 

Assuming,  as  appears  to  be  the  unquestioned  fact,  that  there  are 
more  ovens  now  erected  than  can  be  operated  profitably  or  other- 
wiae,  and  that  the  car  supply  is  not  increased,  it  follows  that  com- 
plainant, or  any  other  operator,  in  order  to  increase  the  output  of 
his  mine,  nmst  construct  at  a  cost  of  $500  each  a  sufficient  number 
of  ovens  to  increase  his  percentage  of  the  total  number  of  ^ovens;  and 
even  with  an  increasing  car  supply  he  must  follow  the  same  course 
if  he  desires  relatively  to  increase  the  output  of  his  mine  as  com- 
pared with  that  of  other  mines  in  the  same  field. 

In  its  answer  herein  the  defendant  railway  denies  that  in  its  appli- 
cation of  the  coke-oven  basis  it  has  unjustly  discriminated  against 
complainant  or  any  other  shipper  in  the  Pocahontas  field,  but  "  re- 
peats that  it  has  no  choice  or  profit  in  the  premises  and  simply  stands 
ready  to  obey  the  Commission's  decree  upon  the  subject  of  car  dis- 
tribution, whatever  that  judgment  may  be."  At  the  hearing  the 
railway  company,  by  its  president,  expressly  denied  any  legal  obli- 
gation to  continue  the  coke-oven  basis  in  force,,  and  showed  that  in 
the  past  it  had  indicated  its  willingness  to  substitute  therefor  a  capac- 
ity basis  of  car  distribution,  if  such  change  appeared  to  be  desired 
by  the  greater  proportion  of  operations  in  the  field. 

Upon  request  of  the  railway  company's  president  a  majority  of 
the  operators  in  the  coal  field  met  the  officials  of  the  railway  com- 
pany in  Eoanoke,  Va.,  on  October  18, 1906,  at  which  time  the  presi- 
dent stated  to  the  operators  that  "on  request  of  75  per  cent  of 
the  representation  in  the  Pocahontas  field  I  would  be  willing  to 
put  the  Pocahontas  field,  as  well  as  other  fields,  on  a  capacity  basis," 
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and  explained  that  by  capacity  basis  he  meant  "  the  capacity  of 
mines  for  loading  and  shipping  and  selling  coal."  At  this  meeting, 
voting  by  the  number  of  ovens  erected,  over  71  per  cent  of  the  field 
favored  the  capacity  basis.  The  president  then  requested  the  opera- 
tors to  confirm  their  vote  by  letter.  The  result  of  the  returns  was 
7,227  ovens  in  favor  of  a  capacity  basis,  2,638  against  such  basis, 
while  2,090  did  not  reply.  Thus  only  60.4  per  cent  of  the  field  con- 
firmed its  desire  for  the  capacity  basis,  and  the  president,  in  accord- 
ance with  the  implied  terms  of  his  proposition,  made  no  change  in 
the  method  of  car  distribution. 

The  railway  company  further  contends  that  whether  or  not  it  was 
or  is  under  any  legal  obligation  to  provide  1^  cars  for  each  coke  oven 
erected,  it  has  actually  furnished  a  sufficient  number  of  cars  to  meet 
that  requirement.  At  the  date  of  the  "  Coal  Producers'  Contract " 
the  average  coal  car  capacity  was  21  tons,  while  it  is  now  43  tons.  On 
August  31,  1907,  with  10,472  ovens  erected,  the  field  was  entitled  on 
the  basis  of  1^  cars  per  oven,  to  15,708  cars  and  there  were  15,256  cars 
actually  assigned  to  it,  or  a  shortage  of  only  452  cars  on  the  actual  car 
basis ;  but  upon  a  tonnage  basis  these  15,256  cars  would  be  equivalent 
to  31,586  cars  of  21  tons  capacity,  showing  an  excess  of  15,875  cars  over 
the  required  number  when  figured  upon  a  tonnage  basis.  The  railway 
says  that  on  or  before  December  31,  1907,  a  number  of  cars  now  in 
course  of  construction  will  be  received  and  put  in  the  service  of  the 
Pocahontas  district,  which  will  increase  the  actual  number  of  cars 
assigned  to  that  field  to  16,002,  or  an  excess  of  294  cars  over  and  above 
IJ  times  the  number  of  coke  ovens  erected. 

By  reason  of  a  temporary  addition  to  its  motive  power,  during  July 
and  August,  1907,  the  railway  company  was  able  to  furnish  all  the 
coal  cars  which  the  operations  in  the  Pocahontas  field  could  load,  thus 
placing  the  field,  for  those  two  months,  upon  practically  a  capacity 
basis.  The  following  table  shows  the  percentage  of  the  available  car 
supply  to  which  each  operation  was  entitled  under  the  coke  oven  basis 
and  the  percentage  of  the  total  output  of  the  field  furnished  by  each 
operation  during  the  two  months  in  question : 
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This  table  does  not  furnish  an  accurate  basis  of  comparison  be- 
tween the  percentage  of  shipments  by  each  operation  under  the  coke- 
oven  basis  and  under  the  conditions  existing  in  July  and  August, 
1907,  for  the  reason  that  cars  loaded  with  coal  for  the  use  of  the 
Norfolk  &  Western  Railway  are  not  counted  against  the  distributive 
l>ercentage  of  the  various  mines  under  the  coke-oven  basis  and  are 
counted  in  the  percentage  of  total  output  for  July  and  August  in 
the  foregoiiig  table.  The  record  does  not  indicate  what  proportion 
of  the  coal  so  loaded  was  for  the  use  of  the  railway  company. 

13  I.  C.  O.  Rep. 


78  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

Taking  this  table  as  it  stands,  it  appears  that  22  operations  in- 
creased their  relative  output  as  measured  by  the  coke-oven  basis,  17 
decreased  their  relative  output,  and  8  showed  an  increase  in  one 
month  and  a  decrease  in  the  other  under  the  conditions  prevailing 
in  July  and  August,  1907.  Although  complainant,  under  the  coke- 
oven  basis,  is  entitled  to  but  0.01899  per  cent  of  the  available  car 
supply,  it  produced  and  shipped  during  July  0.02250  per  cent  and 
during  August  0.02670  per  cent  of  the  aggregate  output  of  the  dis- 
trict. During  1906  it  shipped,  on  an  average,  about  10,000  tons  a 
month;  in  July,  1907,  it  shipped  15,350  tons,  and  in  August  19,200 
tons.  A  portion  of  its  increase  in  actual  tonnage  may  be  due  to  the 
fact  that  during  July  and  August  the  railway  company  was  able  to 
furnish  all  the  cars  required,  whereas  previously  it  had  seldom,  if 
ever,  done  so,  rather  than  to  the  temporary  substitution  of  a  capacity 
basis  of  distribution 

The  Page  Coal  &  Coke  Company,  with  500  ovens  erected,  is  en- 
titled to  0.04222  per  cent  of  the  available  car  supply,  as  compared 
with  complainant's  percentage  of  0.01899,  based  upon  225  ovens;  yet 
in  July  and  August,  respectively,  the  Page  Company  iurnished  only 
0.01942  and  0.01899  per  cent  of  the  aggregate  shipments  of  the  field, 
while  complainant  furnished  0.02250  and  0.02670  per  cent  thereof. 
The  Algoma  Coal  &  Coke  Company,  with  the  same  number  of  ovens 
and  percentage  of  available  car  supply  as  complainant,  furnished 
in  July  and  August,  respectively,  0.01730  and  0.01968  per  cent  of  the 
total  output  of  the  field,  as  compared  with  complainant's  said  per- 
centages of  0.02250  and  0.02670.  Other  similar  comparisons  are 
apparent  from  consideration  of  the  table. 

It  further  appears  that  under  the  present  basis  of  distribution  cer- 
tain companies  have  not  in  the  past  loaded  all  of  the  cars  to  which 
they  were  entitled,  and  such  excess  of  cars  was  divided  among  other 
operations  by  private  arrangement  among  the  mine  owners.  An  ex- 
hibit introduced  by  complainant  shows  that  during  1906  the  Poca- 
hontas collieries,  Norfolk,  Rolfe,  Sagamore,  Shamokin,  Booth- 
Bowen,  Buckeye,  Goodwill,  Crystal,  Crane  Creek,  Algoma,  Elk 
Ridge,  Ashland,  Shawnee,  Peerless,  Bottom  Creek,  Tidewater,  and 
Page  companies  did  not  load  the  number  of  cars  to  which  they  were 
entitled  under  the  coke-oven  basis.  A  further  significant  fact  is  that, 
of  the  companies  named  above,  the  Pocahontas  collieries,  Shamokin, 
Booth-Bowen,  Buckeye,  Goodwill,  Ashland,  Shawnee,  Peerless,  Bot- 
tom Creek,  Tidewater,  and  Page  companies  are  among  those  which, 
under  the  conditions  existing  in  July  and  August,  1907,  shipped  a 
smaller  proportion  of  the  aggregate  output  of  the  field  than  the  per- 
centage of  the  available  car  suply  to  which  they  are  entitled  under 

the  coke-oven  basis. 
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As  stated  above,  Hiere  are  certain  advantages  in  the  working  of 
mines  en]6yed  by  the  operators  of  thick  beds  of  coal,  which  vary 
from  6  to  11  feet  in  thickiess.  The  so-called  thin  veins  are  those  less 
than  6  feet  thick.  The  labor  in  mining  coal  in  the  Pocahontas  dis- 
trict consists  mainly  in  cutting  under  a  vein  of  coal.  After  this  work 
is  performed  the  coal  is  loosened  by  the  discharge  of  powder  placed 
at  the  top  of  the  bed.  While  it  requires  as  much  labor  to  cut  under  a 
thin  as  a  thick  vein,  in  the  latter  case  the  miner  obtains  as  a  result  of 
his  labor  more  coal  than  results  from  an  equivalent  expenditure  of 
energy  in  Hie  former.  As  a  result  of  this  condition  in  respect  of 
labor,  differences  in  the  size  of  mine  cars  used  and  other  circumstances 
peculiar  to  thin-vein  mi^es  the  production  of  a  given  amount  of  coal 
is  more  expensive  £o  the  thin  than  to  the  thick  vein  operator. 

The  Indian  Ridge  Coal  &  Coke  Company,  one  of  the  defendants  in 
this  proceeding,  operating  a  thin- vein  mine,  presented  evidence  at  the 
hearing,  and  by  argument  and  brief  earnestly  urged  continuance  of 
the  coke-oven  basis.  This  company  avers  that  on  April  1,  1893,  it 
leased  956  acres  of  land  in  the  Pocahontas  district;  that  it  has  built* 
thereon  200  coke  ovens,  and  in  good  faith  invested  several  hundred 
thousand  dollars  in  the  development  of  its  property  upon  the  assump- 
tioa  that  the  railway  company  would  furnish  one  and  one-half  cars 
for  each  coke  oven  erected  and  distribute  its  coal  cars  upon  the  coke- 
oven  basis;  and  that  if  cars  are  distributed  on  the  capacity  basis  the 
output  of  the  thick- vein  mines,  by  reason  of  the  advantages  already 
mentioned,  will  be  greatly  increased  and  the  output  of  the  thin- vein 
mines  proportionately  decreased.  This  company  admits  that  the 
coke-oven  basis  limits  the  relative  output  of  each  mine  and  avers  that 
the  existence  of  the  thin-vein  miner  depends  upon  preserving  the 
present  method  of  car  distribution. 

The  effect  of  a  capacity  basis  of  car  distribution  upon  the  Indian 
Ridge  and  other  thin-vein  operations  could  not,  of  course,  be  deter- 
mined in  advance  of  an  actual  test  of  the  operation  of  that  system. 
While  the  apprehensions  entertained  by  the  Indian  Ridge  Company 
are  perhaps  the  logical  result  of  actual  and  practical  experience,  they 
are  in  the  very  nature  of  things  at  present  incapable  of  positive  dem- 
onstration. 

The  Indian  Ridge  Company  further  contends  that  the  acts  of  the 
parties  in  the  Pocahontas  field,  constituting  the  basis  upon  the  faith 
of  which  large  amounts  of  money  have  there  been  invested  in  mines 
and  coke  ovens,  amount  at  least  to  an  implied  contract  between  the 
railway  company  and  the  operators,  imposing  upon  the  former  the 
afiirmative  duty  of  maintaining  and  continuing  the  method  of  car 
distribution  which  was  one  of  the  major  inducements  to  the  opening 
and  development  of  thin-vein  mines.    It  has  been  stated  heretofore 
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that  the  railway  company  expressly  disclaims  any  legal  or  other 
obligation  to  continue  the  coke-oven  basis. 

The  testimony  6i  Mr.  L.  V.  Jolinson,  president  of  the  defendant 
railway  company,  is  interesting  in  this  connection.  At  the  hearing 
Mr.  Johnson  said: 

I  favor  abandoning  the  present  basis  of  car  distribution — the  coke-oven 
basis — and  believe  that  the  time  has  arrived  when  we  should  go  to  a  well- 
defined  and  systematic  capacity  basis. 

Again,  after  describing  the  conditions  which  led  to  adoption  of  the 
coke-oven  basis,  Mr.  Johnson  continued : 

Changed  conditions  have  also  been  brought  about  In  the  Pocahontas  district 
The  abnormal  demand  for  coal  that  sprang  up  four  or  five  years  ago  has  made 
the  business  attractive  to  Investors,  and  new  operations  have  been  opened  up 
in  the  Pocahontas  field,  some  of  which  are  on  the  lands  of  the  original  land- 
owners, others  upon  individual  property,  and  negotiations  are  constantly  before 
railway  oflBclals  for  opportunities  to  open  up  operations  on  property  that  be- 
longs Individually  either  to  those  parties  who  are  desirous  of  opening  the  oper- 
ations or  to  lease  from  the  Individual  owners ;  so  that,  as  a  common  carrier,  we 
'  are  bound  to  furnish  equipment  to  the  best  of  our  ability  to  these  operators 
who  have  gone  into  business  and  have  not  built  coke  ovens,  and  do  not 
intend  to  build  coke  ovens,  and  there  is  no  way  in  which  the  railway  can  bring 
any  Influence  to  bear  upon  these  people  to  construct  ovens  for  the  purpose  of  a 
car  distribution. 

In  the  consideration  of  this  question  I  have  recognized  that  there  might  be 
some  possible  Injury  temporarily  done  to  some  few  of  the  operations  that  are 
in  what  is  called  and  termed  the  thin- vein  district ;  but  there  are  but  few  op- 
erations in  that  district  that  have  constructed  coke  ovens.  A  large  majority  of 
those,  especially  In  the  Wldemouth  district,  have  not  constructed  coke  ovens, 
and  I  think  it  might  be  advisable  to  state  that  one  of  the  reasons  they  have  not 
built  coke  ovens  Is  because  they  commenced  the  opening  of  operations  about  the 
time  this  question  of  doing  away  with  the  coke-oven  basis  of  car  distribution 
was  becoming  an  active  matter  of  discussion. 

I  do  not  believe  that  the  change  from  the  coke-oven  basis  to  a  capacity  basis 
would  ultimately  work  an  Injury  to  this  particular  section  of  the  field.  They 
have  the  opiwrtunlty  of  spending  the  money  which  they  would  put  into  coke 
ovens  by  putting  it  into  their  underground  workings,  and  thereby  enable  them 
to  produce  a  great  deal  more  coal,  and  upon  which  they  have  in  the  past  and 
are  now,  so  far  as  we  know,  producing  coal  at  a  profit  to  themselves.  While 
the  profit  may  not  be  the  same  as  the  unit  per  ton  of  those  In  the  thicker  vein 
fields,  yet  It  Is  a  profitable  business  and  may  fairly  be  presumed  to  be  a  profit- 
able business  proposition. 

But,  above  all  other  considerations,  I  believe  it  should  be  changed  to  the 
capacity  basis  and  that  basis  be  determined  by  the  assistance  of  the  operators, 
so  that  a  uniform  method  of  car  distribution  may  be  applied  to  all  the  coal  fields 
and  all  the  operators  and  all  the  producers  alike. 

In  the  other  coal  fields  served  by  the  defendant  railway  the  distribution  of 
coal  cars  to  individual  operations  Is  made  upon  a  capacity  basis. 

This  witness  gave  the  following  explanation  of  his  failure  to  sub- 
stitute a  capacity  basis  of  car  distribution  for  the  coke-oven  basis : 
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ncre  lias  been  an  ftgrerasent  <xr  thero  lias  been  an  tmderatanding  on  the  part 
€C  Uie  railway  company  with  Its  operators  that  the  coke-oTen  baalB  waa  the 
haite  of  our  distrlbatloa,  and  I  have  not  felt  at  any  t!me»  neither  do  I  feel  nowt 
that  the  railway  company  wonld  be  jnatifled  in  changing  a  method  that  waa 
estabUshed  twenty-three  years  ago,  which  has  beoi  enfOToed  all  of  this  time» 
and  for  many  years  has  served  its  purpose  well,  without  the  api^oval  and  con- 
amit  of  a  very  large  majority  of  those  who  had  received  their  car  distribntion 
on  that  basis. 

It  is  the  duty  of  railroad  companies  to  provide  suitable  vehicles 
of  transportation  and  to  offer  their  use  impartially  to  all  shippers. 
That  unjust  discrimination  in  the  matter  of  car  distribution  is  pro- 
hibited by  the  act  to  regulate  commerce  has  been  repeatedly  held  by 
the  Commissionr:  Richmond  Elevator  Co.  v.  P.  M.  R.  Co.,  10  I.  C.  C. 
Bep.,  629 ;  Eaton  v.  O.  H.  <b  D.  R.  Co.,  11 1.  C.  C.  Rep.,  619 ;  Rmlroad 
Commission  of  Ohio  v.  H.  V.  R.  Co.,  12 1.  C.  C.  Rep.,  898.  While  the 
mine  capacity  of  a  given  shipper  of  coal  may  be  greater  than  his 
alldmetit  of  cars,  yet  where  this  is  also  t|xe  case  as  to  other  shippers 
similarly  situated  in  the  same  coal  field,  it  is  the  duty  of  the  carrier, 
when  d^  supply  of  cars  is  inadequate,  to  fairly  distribute  the  avail- 
able number  among  all  operators,  including  the  shipper  in  question, 
United  States  ex  rel  Coffm^n  v.  N.  <&  W.  Ry.  Co.,  109  Fed.  Rep.,  83L 
It  only  remains,  therefore,  to  determine  whether  the  facts  disclosed  in 
this  proceeding  sustain  the  charge  of  unjust  discrimination  against 
complainant  in  the  distribution  of  coal  cars  by  the  defendant  com- 
pany in  the  Pocahontas  field. 

llie  ^^  coke-oven  basis  "  is  characterized  in  argument  and  briefs  as 
"  archaic,"  "  anomalous,"  "  absurd,"  "  arbitrary,"  etc.  Each  of  these 
adjectives  may  fairly  describe  the  system  and  yet  not  indicate  that  it 
violates  any  provision  of  the  regulating  statute.  "  The  mere  showing 
of  such  a  rule  and  claim  that  it  works  discrimination  is  insufficient. 
The  actual  effect  of  the  rule  during  the  time  covered  by  the  complaint 
is  necessary  to  a  determination  of  the  question  of  unfairness  in  the 
distribution  of  cars,"  Richmond  Elevator  Co,  v.  P,  M,  R.  Co.,  supra. 

The  argument  for  the  coke-oven  basis  is  well  summarized  by  the 
court  in  United  States  ex  rel  Coffman  v.  N.  &  ^Y.  Ry.  Co.,  109  Fed. 
Rep.,  831,  in  the  following  language ; 

It  Is  convenient  for  the  railway,  because  it  is  uniform  in  principle  and  con- 
duces to  the  education  of  its  employees  upon  jQxed  and  mathematical  lines;  and 
it  is  highly  advantageous  to  the  coal  operators — First,  because  of  the  publicity 
of  its  operation.  Under  it  secret  discrimination  by  the  railway  company  in 
favor  of  one  operator  against  another  Is  impossible.  Each  operation  knows  the 
number  of  coal  cars  owned  by  the  railway  company  and  the  number  of  com- 
pleted coke  ovens  in  the  field.  Each  operation  knows  the  number  of  its  own 
ovens  and  the  number  of  its  neighbors'  and,  in  consequence,  knows  its  par- 
ticular percentage  in  the  allotment  of  cars.  There  can  be,  therefore,  under 
such  a  system  no  secret  discrimination  whatever.     Secondly,  each  operation 
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having  knowledge  of  the  number  of  cars,  the  number  of  ovens,  and  Its  own  per* 
centage  of  distribution,  knows  exactly  what  car  supply  It  can  rely  upon,  and  la 
enabled,  in  consequence,  to  employ  its  hands,  dig,  ship,  and  sell  its  coal  accord- 
ingly. In  other  words,  each  operation  attains  regularity  in  its  business.  What 
may  be  designated  as  an  unreliable  or  mercurial  business — that  is  to  say,  a 
business  first  up  and  then  down  In  volume — Is  avoided,  and  all  the  beneficial 
results  of  trustworthy  regularity  are  realized. 

These  observations  appear  in  the  decision  of  the  court  upon  the 
application  of  Coffman,  sales  agent  of  the  Indian  Ridge  Coal  &  Coke 
Company,  for  a  writ  of  mandamus  under  the  act  to  compel  the  Nor- 
folk and  Western  Railway  Company  to  furnish  cars  for  shipments 
of  coal  to  certain  vessels  at  Lamberts  Point,  Va.  The  court  held  that 
inasmuch  as  unjust  discrimination  in  the  distribution  of  coal  cars 
had  not  been  proved  the  writ  of  mandamus  would  not  issue. 

In  marked  contrast  with  the  paragraph  quoted  from  the  Coffman 
case  are  the  following  remarks  of  the  court  in  United  States  ex  rel. 
Kingwood  Coal  Co.  v.  West  Virginia  Northern  R.  Co,  et  aL^  125  Fed. 
Rep.,  252 : 

I  am  of  the  opinion  that  in  reaching  a  proper  basis  for  the  distribution  of  raU- 
road  cars,  it  is  necessary  that  an  Impartial  and  Intelligent  study  of  the  capacity 
of  the  different  mines  be  made  by  competent  and  disinterested  experts,  whose 
duty  it  should  be  to  carefully  examine  into  the  different  elements  that  are  essen- 
tially factors  in  the  finding  of  the  daily  output  of  the  respective  mines  which 
are  to  share  in  the  allotment.  Among  the  matters  to  be  investigated  are  the 
following :  The  working  places,  the  number  of  mine  cars  and  their  capacity,  the 
switch  and  tipple  efficiency,  the  number  and  character  of  the  mining  machines  in 
use,  the  hauling  system  and  the  power  used,  the  number  of  miners  and  other 
employees,  the  mine  openings,  and  the  miners'  houses.    •    •    • 

The  capacity  of  a  coal  mine  for  rating  purposes  is  the  amount  of  coal  it  Is 
able  to  place  in  the  railroad  cars  in  a  given  time,  and  that  depends  on  its  work- " 
ing  places,  the  thickness  of  its  coal  seams,  its  switches,  workmen,  mine  cars  and 
tipples,  its  general  equipment,  and  its  management.  The  output  of  a  mine  is 
the  amount  of  coal  it  in  fact  places  in  the  railroad  cars  for  shipment,  and  that 
is  regulated  by  the  number  of  such  cars  it  is  able  to  secure,  provided  its  general 
equipment  is  efficient,  and  it  may  be,  and  generally  is,  less  than  its  capacity, 
but  can  never  exceed  it.  It  is  on  account  of  these  matters  and  those  similar  in 
character — of  frequent  occurrence  in  the  mining  regions — that  no  ironclad  rule 
can  be  established  with  safety  for  the  disposition  of  the  questions  we  are  now 
considering,  and  so  it  is  that  no  separate  element  of  a  mine's  capacity  can  be 
said  to  certainly  control  its  output,  which  can  in  fact  only  be  determined  by 
the  careful  observation  of  impartial  experts  who  have  worthily  and  discrim- 
Inatively  studied  and  applied  the  conditions  applicable  thereto. 

In  aflSrming  the  decision  of  the  circuit  court  in  the  Kingwood  case, 
the  circuit  court  of  appeals,  in  an  opinion  by  Mr.  Chief  Justice 
Fuller,  134  Fed.  Rep.,  198,  said,  inter  alia: 

Granting  that  discrimination  has  resulted  in  diminishing  the  relative  output 
of  the  Kingwood  mine  for  lack  of  its  just  proportion  of  cars,  that  discrimina- 
tion was  unlawful,  and  the  correct  distribution  and  rating  can  not  be  allowed 
to  be  affected  by  conduct  contrary  to  law. 
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It  mppextB  tq^  iBs^eetioB  timi  the  reoard  in  this  case  does  not 
dJadoeeilie  relative  eapadty  of  the  mines  of  complfkinant  and  other 
operators  in  ^  Poc^ontas  field  by  comparison  of  the  number  of 
winding  places^  nnmba*  and  size  of  mine  cars,  mimng  machines,  and 
otl^r  dem^its  which  tend  to  dK>w  the  working  capacity  of  a  mine. 
Owing  to  die  fad;  that  the  distribution  of  cars  in  this  field  has  been 
f<»*  many  years  upon  the  coke-oven  basis,  it  may  be  tiiat  no  capacity 
rating  of  tliese  mines  has  ever  been  made,  and  therefore  none  could 
be  dhown  at  the  hearing.  In  the  absence  of  such  comparative  data  it 
18  not  altc^ther  easy  to  decide  the  issue  of  discrimination,  because  it 
mi|^t  well  be  daimed  that  if  the  coke-oven  basis,  with  the  exertions 
noted^  does  as  a  Matter  of  fact  measure  with  approximate  correctness 
th^  relative  car  rights  of  the  different  operators  in  the  Pocahontas 
field,  then,  whatever  may  be  its  probable  effect  upon  the  future  de- 
velopment of  that  field  and  of  complainant's  mine,  no  present  dis- 
criminaticm  can  be  said  to  exist.  ~ 

It  is  remarked  above  that  the  coke-oven  basis,  with  certain  excep- 
tions, is  now  in  force  in  the  Pocahontas  coal  field,  but  this  is  hardly 
an  accurate  statement.  The  actual  fact  appears  to  be  that  there  are 
to-day  in  that  field  two  separate  and  distinct  methods  of  division. 
To  a  majority  of  the  mines  cars  are  distributed  in  proportion  to  the 
number  of  coke  ovens  erected.  The  eajstem  operations,  regardless  of 
the  number  of  ovens  heretofore  built,  receive  .05985  per  cent  of  the 
aggregate  car  supply,  while  the  operations  mentioned  under  excep- 
tion (8)  receive  of  the  avafiable  cars  a  share  equivalent  to  that  which 
would  accrue  to  them  upon  the  erection  of  757  ovens.  It  is  difficult 
to  explain  this  arbitrary  allowance  except  upon  the  theory  of  an 
honest  effort  to  approximate  the  relative  capacity  of  the  several  mines 
in  question.  It  follows,  therefore,  that  in  the  distribution  of  cars 
throughout  the  field  the  coke-oven  basis  is  applied  to  certain  mines, 
while  to  other  mines  is  applied  what  may  be  termed  a  modified 
capacity  basis.  Nor  can  it  be  doubted  that,  in  case  of  refusal  of  any 
present  or  prospective  operator  to  erect  coke  ovens,  it  would  be  the 
duty  of  the  railway  company  to  furnish  such  operator  with  a  fair 
share  of  its  available  car  supply. 

While  the  coke-oven  basis  may  have  the  various  advantages  of  pub- 
licity and  uniformity  mentioned  by  the  court  in  the  Coffman  case,  it 
has  also  the  inherent  disadvantage,  among  others,  of  lacking  flexibil- 
ity and  adaptation  to  varying  needs.  It  seems  self-evident  that  the 
application  of  a  uniform  and  rigid  rule  to  widely  dissimilar  condi- 
tions is  likely  to  result  in  unjust  discrimination.  The  failure  of  the 
coke-oven  basis  to  meet  the  exigencies  of  the  situation  is  shown  in  the 
counting  of  assumed  or  imaginary  ovens  in  addition  to  the  ovens  actu- 
ally erected,  and  in  the  distribution  of  cars  to  the  Hiawatha  and 
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other  companies  purely  upon  the  basis  of  hypothetical  ovens.  More- 
over, the  continuance  of  that  basis  under  present  conditions  must 
involve  an  economic  waste  which  ought  to  be  avoided.  The  recqrd 
shows  that  about  52  per  cent  of  the  existing  coke  ovens  are  sufficient 
to  supply  the  current  demand  for  coke  from  the  field  in  question.  This 
means  that  in  order  to  increase  its  relative  output  of  coal  complain- 
ant must  erect  additional  ovens  at  an  expense  of  $500  each,  with  no 
other  reason  for  the  outlay  or  benefit  therefrom  than  the  resulting 
addition  to  the  number  of  cars  which  would  be  secured  for  shipments 
of  coal,  and  without  regard  to  any  increase  or  decrease  in  the  produc- 
tive capacity  of  its  mines. 

It  requires  only  ordinary  imagination  to  see  the  illogical  and  arti- 
ficial character  of  the  coke-oven  basis.  One  company,  with  limited 
capital,  uses  its  money  in  building  coke  ovens  instead  of  extending 
its  underground  workings,  while  another  company  expends  the  same 
sum  in  enlarging  its  mining  facilities,  but  without  adding  to  the  num- 
ber of  superfluous  ovens.  The  necessary  result  would  be  that  the 
former,  with  its  mining  capacity  unchanged,  would  secure  an  in- 
creased car  supply,  while  the  latter,  with  largely  augumented  ability 
to  produce  coal,  would  have  fewer  cars  for  its  shipment.  A  system 
which  involves  such  absurd  consequences  is  certainly  open  to  grave 
objection. 

The  situation  in  the  Pocahontas  field  at  present  is  not  greatly  at 
variance  with  the  case  supposed.  During  the  year  1906,  under  the 
coke-oven  basis,  the  Pocahontas,  Norfolk,  Eolfe,  Sagamore,  Sha- 
mokin,  Booth-Bowen,  Buckeye,  Goodwill,  Crystal,  Crane  Creek, 
Algoma,  Elk  Ridge,  Ashland,  Shawnee,  Peerless,  Bottom  Creek, 
Tidewater,  and  Page  companies  were  entitled  to  and  received  many 
more  cars  than  they  had  occasion  to  use;  while,  according  to  the 
record,  complainant  was  never  able  to  secure  a  sufficient  number  to 
approximate  its  loading  capacity.  In  other  words,  in  the  same  field 
and  among  operators  similarly  situated,  one  concern  was  seriously 
crippled  by  car  shortage  while  other  concerns  had  more  cars  than  they 
could  load. 

It  has  already  been  observed  that  the  distribution  sheet  for  July 
and  August,  1907,  does  not  furnish  an  accurate  basis  of  comparison, 
for  the  reason  that  shipments  of  fuel  coal  for  carrier's  use  are 
included  therein,  while  the  cars  for  such  shipments  are  not  charged 
against  the  allotment  under  the  coke-oven  basis.  Nevertheless,  this 
record  is  strongly  suggestive.  The  Page  Company,  with  500  ovens 
erected  and  entitled  \mder  the  coke-oven  basis  to  more  than  twice  as 
many  cars  as  complainant,  shipped  during  July  and  August,  re- 
spectively, only  0.01942  and  0.01899  per  cent  of  the  aggregate  output 
of  the  field,  as  against  compLiinant's  shipments  of  0.02250  and  0.02670 
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per  emt  ol  i^u&  i^g^^regate.  Thus,  while  both  mines  were  supplied 
with  cars  to  the  extent  ol  their  w<»rking  capacity,  a  cicmp&nj  entitied 
to  twice  as  nwiy  cars  as~  complainant  ad^ually  loaded  much  less 
ttninagd  during  the  period  in  question.  When  to  this  is  added  the 
fiiet  that  deven  of  these  companies,  which  in  July  and  August  failed 
to  ship  a  proportion  of  the  total  output  of  the  field  equivalent  to 
thdr  share  of  available  equipment  under  the  coke-oven  basis,  also 
failed  duriiig  the  year  1906  to  use  all  the  cars  to  which  they  were 
oititled  under  that  basis,  the  conviction  is  quite  irresistible  that  the 
c(Ae-oven  basis  does  not  fairly  measure  the  relative  rights  of  the 
various  operators  in  the  Pqpahontas  district. 

Upon  consideration  of  all  the  facts  and  circumstances  disclosed  in 
this  case,  and  with  our  view  of  the  obligations  of  the  defendant  car- 
rier, we  are  led  to  the  conclusion' that  the  present  basis  of  car  distri- 
bution to  mines  in  the  Pocahontas  field  unduly  and  unjustly  discrimi- 
nates against  complainant  and  operates  to  the  undue  and  unreason- 
abte  preference  and  advantage  of  other  mining  companies  in  the  same 
field 

It  Appears  that  the  defendant  railway  company  some  years  ago  be- 
came and  still  is  the  virtual  owner  of  the  coal  lands  upon  which  the 
i^perations  in  question  are  located,  the  legal  title  thereto  being  in  the 
land  Company  whose  stock  is  owned  by  the  railway  company.  The 
coke^veti  basis  of  car  distribution  seems  to  have  be^  the  outcome  of 
the  general  policy  of  the  railway  company,  in  accordance  with  which 
the  land  company  required  each  lessee  of  coal  lands  to  constrttct  a 
certain  number  of  coke  ovens  per  hundred  acres  of  land  leased  as 
above  stated.  This  policy  was  evidently  adopted  for  the  purpose  of 
encouraging  coke  production  and  the  manufacture  in  that  district  of 
articles  which  could  be  made  by  the  use  of  coke.  The  railway  com- 
pany now  prefers  to  discontinue  the  coke-oven  basis  and  apparently 
desires  an  order  of  the  Commission  as  a  justification  for  taking  that 
course. 

While  we  are  convinced  by  the  facts  and  circumstances  disclosed 
that  the  present  basis  is  unjust  and  results  in  unlawful  discrimina- 
tions, we  are  not  unmindful  that  the  change  which  will  be  directed 
may  occasion  loss  and  injury  to  some  of  the  operators  whose  expendi- 
tures for  the  construction  of  coke  ovens,  as  required  by  their  leases, 
may  be  materially  and  perhaps  greatly  diminished  in  value.  Although 
not  warranted  in  sanctioning  a  further  continuance  of  the  coke-oven 
basis,  which  under  existing  conditions  is  found  to  be  neither  just  nor 
suitable,  we  do  not  desire  or  intend  that  the  re,port  and  order  herein 
shall  affect  the  rights,  responsibilities,  or  liabilities  of  any  of  the  in- 
terested parties  under  any  contract  or  agreement  which  they  might 
otherwise  be  able  to  enforce  for  their  benefit. 
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In  its  petition  complainant  asked  for  reparation,  but  no  evidence 
was  offered  as  to  the  amount  or  extent  of  the  damages  suffered,  and  it 
is  to  be  inferred  that  this  demand  has  been  virtually  abandoned. 

Upon  argimient,  the  authority  of  the  Commission  to  prescribe  the 
method  of  car  distribution  to  be  substituted  for  the  coke-oven  basis 
was  challenged.  We  deem  it  unnecessary  to  express  an  opinion  upon 
that  point  for  two  reasons :  In  the  first  place,  the  record  is  not  suffi- 
ciently complete  to  warrant  an  attempt  to  prescribe,  except  possibly 
in  the  most  general  way,  the  system  or  method  which  should  here- 
after be  followed  in  the  distribution  of  cars  to  the  various  mines  in 
the  Pocahontas  district.  Secondly,  the  discontinuance  of  the  coke- 
oven  basis,  which  will  be  required  by  an  appropriate  order,  will  in- 
volve the  adoption  of  a  system  which  does  not  result  in  unlawful  dis- 
crimination, and  we  think  the  defendant  railway  company  should 
take  the  responsibility,  at  least  in  the  first  instance,  of  determining 
and  applying  the  substituted  basis. 

In  dealing  with  this  question  of  car  distribution  the  Commission, 
in  its  report  of  certain  investigations  under  the  joint  resolution  of 
Congress  of  March  7, 1906,  commonly  referred  to  as  the  coal  and  oil 
investigation,  made  the  following,  among  other,  recommendations: 

That  every  common  carrier  engaged  In  interstate  transportation  of  coal  be 
required  to  make  pubUc  tlie  system  of  car  distribution  in  effect  upon  its  railway 
and  the  several  divisions  thereof,  showing  how  the  equipment  for  coal  service 
Is  divided  betweeh  the  several  divisions  of  its  road  and  how  the  same  In  times 
when  the  supply  of  equipment  does  not  equal  the  demand  is  divided  among  the 
several  mining  operations  along  such  road ;  and  that  the  carrier  further  be  re- 
quired to  publish  at  stated  periods  and  at  each  divisional  headquarters  upon  its 
line  of  road  the  system  of  car  distribution  In  effect  and  the  actual  distribution 
made  to  each  mining  operation  under  such  system. 

That  where  the  capacity  of  the  mines  Is  the  basis  for  the  distribution  of 
equipment,  a  fair,  Just,  and  equitable  rating  of  the  mines  be  required,  and  that 
provision  be  made  for  the  representation  of  owners  of  the  mines  at  the  rating 
thereof. 

These  recommendations  are  here  quoted  not  as  definite  directions 
to  be  followed  by  the  defendant  railway  company,  but  rather  as  indi- 
cating the  principles  which,  in  our  judgment,  should  be  observed  in 
order  to  provide  a  fair  and  equitable  distribution  of  cars  when  the 
available  equipment  is  insufficient  to  meet  all  demands.  It  is  assumed 
that  some  form  of  capacity  basis  suited  to  the  conditions  and  pecul- 
iarities of  the  district  in  question  will  be  devised  and  put  into  effect. 
An  order  will  be  entered  in  accordance  with  the  views  thus  expressed. 
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No.  792. 

PITTSBURQ  PLATE  GLASS  COMPANY 

t>. 

PITTSBtJJlQ,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAIL. 
WAY  COMPANY;  CLEVELAND,  CINCINNATI,  CmCAGO  & 
ST.  LOUIS  RAILWAY  COMPANY;  NEW  YORK  CENTRAL  & 
HUDSON  RIVER  RAILROAD  COMPANY;  NEW  YORK,  NEW 
HAVEN  &  HARTFORD  RAILROAD  COMPANY;  DELAWARE, 
LACKAWANNA  &  WESTERN  RAILROAD  COMPANY;  BAL- 
TDIORE  &  OHIO  SOUTHWESTERN  RAILROAD  COMPANY; 
LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COM- 
PANY; PHILADELPHIA  &  READING  RAILWAY  COMPANY; 
NORFOLK  &  WESTERN  RAILWAY  COMPANY;  CHESA- 
PEAKE &  OHIO  RAILWAY  COMPANY;  BALTIMORE  & 
OHIO  RAILROAD  COMPANY;  PENNSYLVANIA  RAILROAD 
COMPANY;  BOSTON  &  MAINE  RAILROAD;  LEHIGH  VAL- 
LEY  RAILROAD  COMPANY;  MICHIQAN  CENTRAL  RAIL- 
EOAD  COMPANY;  PENNSYLVANIA  COMPANY,  AND  ERIE 
RAILROAD  COMPANY. 


No.  815. 
SAME 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


Submitted  May  9, 1907.    Decided  January  IS,  1908. 


X.  Unjust  discrimination  in  rates  against  domestic  shipments  of  plate  glass  in  favor 
of  import  shipments  was  alleged,  on  the  ground  that  rates  on  the  former  are 
relatively  higher  than  the  inland  rail  proportion  of  the  total  charge  from  the 
point  of  origin  in  a  foreign  country. 

2.  Under  the  law,  as  interpreted  by  the  Supreme  Court  of  the  United  States  in  Texat 
6e  Paeifie  RaHuxty  Company  v.  Interttate   Comtnene  Commisrion,  162  U.  S., 
197,  the  Commission  can  not  consider  such  disparity  in  rates  alone  as  consti- 
tuting unjust  discrimination. 
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3.  In  considering  the  question  of  alleged  unjust  discrimination  in  favor  of  shippers 

of  import  plate  glass  moving  from  the  ports  of  entry  in  this  and  adjacent  for- 
eign countries  to  interior  American  destinations,  and  against  domestic  ship- 
ments between  points  in  the  United  States,  it  is  the  duty  of  the  Commission 
to  look  to, the  circumstances  and  conditions  affecting  the  matters  involved, 
not  only  in  this  country,  but  in  the  entire  field  of  commerce,  here  and  abroad. 
It  is  well  settled  by  the  highest  judicial  authority  that  the  existence  and 
effectiveness  of  competition  between  carriers,  whether  by  rail  or  water,  whether 
subject  to  the  Federal  act  of  regulation  or  not,  and  competition  of  markets,  or 
the  absence  of  such  competition,  are,  among  other  things,  pertinent  to  the 
question  of  similarity  of  circumstances  and  conditions,  and  as  to  whether  the 
discrimination  complained  of  and  shown  is  or  is  not  undue  or  unreasonable. 

4.  To  make  the  total  through  charge  from  a  foreign  point  of  origin  the  absolute 

measure  of  the  rate  to  be  charged  on  domestic  traffic  from  the  port  of  entry  in 
this  country  through  which  the  import  shipment  moves  would  be  to  establiah  a 
hard  and  fast  rule  difficult  if  not  impossible  for  the  rail  carriers  in  this  country 
to  conform  to  in  the  •establishment  and  publication  of  their  rates,  in  view  of 
that  uncertain  and  flexible  element  involved  in  the  ascertainment  of  the  total 
through  charges,  to  wit,  the  rates  to  the  port. 
6.  DiBcriminations  of  the  nature  referred  to  in  sections  3  and  4  of  the  act,  in  so  far  aa 
they  result  from  the  bona  fide  action  of  a  carrier  in  meeting  circumstances  and 
conditions  not  of  its  own  creation,  and  which  are  reasonably  necessary  for  that 
purpose,  do  not  of  necessity  fall  under  the  condemnation  of  the  law. 

6.  Transportation  from  a  seaport  of  the  United  States  or  an  adjacent  foreign  country  to 

an  interior  American  destination,  in  completion  of  a  through  movement  of  freight 
from  a  point  in  a  foreign  but  not  adjacent  country,  whether  upon  a  joint  through 
rate  or  upon  a  separately  established  or  proportional  inland  rate  applicable  only 
to  imports  moving  through,  is  not  a  ''like  service"  to  the  transportation  of 
traffic  starting  at  such  domestic  port,  though  bound  for  the  same  destination. 

7.  As  held  in  numerous  decisions  of  the  Supreme  Court,  it  is  neither  required  by  law 

nor  just  that  the  rates  of  a  carrier  on  traffic  subject  to  intense  competition  shall 
mark  the  limit  or  measure  of  its  rates  on  traffic  not  subject  to  such  competition. 
Being  bound  to  consider  the  more  intense  competition  to  which  the  transporta- 
tion of  the  foreign  product  is  subject  as  one  of  the  "circumstances  and  condi- 
tions" affecting  the  relative  adjustment  of  rates,  the  Commission  *can  not, 
solely  upon  the  basis  afforded  by  a  comparison  of  the  inland  proportion  of  the 
through  rate  from  the  foreign  point  of  origin  with  the  rate  applying  on  domestic 
shipments  of  plate  glass  in  this  country,  condemn  the  latter  as  unreasonable  or 
unjustly  discriminatory.  As  rates  applying  on  domestic  shipments  of  plate 
glass  between  points  in  this  country  were  challenged  mainly  on  the  ground  of 
unjust  discrimination  and  not  on  account  of  their  unreasonableness  per  «e,  and 
as  there  is  no  basis  in  the  record  of  the  case  as  presented  for  a  determination 
as  to  whether  these  rates  are  or  are  not  just  and  reasonable  of  themselves,  the 
complaint  is  dismissed  without  prejudice. 

W.  S.  DdlzeU  for  complainant. 

Oeorge  S.  Patterson  for  Pennsylvania  Railroad  Company;  Penn- 
sylvania Company,  and  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company. 

S.  F.  Andrews  for  Norfolk  &  Western  Railway  Company. 

'John  J.  Wilson  for  Baltimore  &  Ohio  Railroad  Company  and  Balti- 
more &  Ohio  Southwestern  Railroad  Company. 
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O.  0.  PaidMng  for  New  Yoik  Central  &  Hudson  River  Railroad 
Company;  Lake  Shore  &  Michigan  Southern  Railway  Company,  and 
Michigan  Central  Railroad  Company. 

8.  R  Andrews  and  Perkins  Baxter  for  Illinois  Central  Railroad 
Company. 

RSPOBT  OF  THB  CoiiMISSION. 

Cleiients,  Qymmissi&n^: 

Hie  issue' here  inyolved  is  alleged  unjust  discrimination  in  rates 
against  domestic  plate  glass  and  in  favor  of  that  imported  from  for- 
eign countries  in  that  while  the  Official  Classification  thirdrclass  rate 
applies  on  domestic  shipments,  shipments  from  foreign  producing 
points  via  ocean  steamship  lines  to  ports  of  enfary  and  thence  by  rail 
to  ultimate  interior  points  of  destination  in  this  country  are  accorded 
rates  never  in  excess  of  fourth  class  and  in  many  instances  much 
below  fifth  class. 

The  original  complaint  filed  by  complainant  (No.  792)  was  set  for 
hearing  in  Washington,  D.  C,  May  15, 1905.  On  that  day  a  petition 
was  filed  by  the  same  complainant  against  the  Illinois  Central  Railroad 
Company,  allying  that  this  carrier  in  making  a  rate  of  32  cents 
per  100  pounds  on  plate  glass  in  carloads  from  Antwerp,  Belgiimi,  to 
CSiicago,  HI.,  and  38  cents  per  100  pounds  from  the  same  place  to 
Minneapolis,  Minn.,  and  at  the  same  time  exacting  a  rate  of  40  cents 
per  100  iK>unds  from  Chicago  to  Minneapolis,  60  cents  per  100  pounds 
from  Pittsburg  to  Minneapolis,  51  centsper  100  pounds  from  Kokomo 
to  Minneapolis,  and  42  cents  per  100  pounds  from  East  St.  Louis  to 
Minneapolis,  subjected  complainant  and  other  American  manufac- 
turers of  plate  glass  to  unreasonable  and  unjust  rates  and  undue  and 
imreasonable  prejudice  and  disadvantage. 

The  Illinois  Central  Railroad  Company  admitted  quoting  the 
above-mentioned  rates  for  shipments  of  plate  glass  in  carloads,  ten- 
dered during  the  year  1905,  but  averred  that  neither  complainant 
nor  any  other  shipper  or  importer  had  tendered  any  shipments  of 
plate  glass  between  said  points  since  these  rates  were  quoted;  that 
the  reason  it  quoted  said  rates  was  to  enable  this  defendant  to  handle 
some  of  this  import  traffic,  and  in  order  to  handle  it  to  meet  com- 
petitors' rates  on  this  traffic  through  Atlantic  ports,  from  Mont- 
real to  Newport  News;  that  it  was  necessary  for  the  Gulf  ports  to 
name  lower  rates  than  those  through  Atlantic  ports  because  of  the 
longer  voyage,  slower  steamers,  and  less  frequency  and  regularity  of 
service;  that  this  rate  had  not  resulted  in  any  business  to  defend- 
ant and  it  is  reasonable  to  conclude  that  defendant  overestimated 
its  quotation,  or  imderestimated  its  disadvantages,  but  defendant 
denied  that  these  rates  on  import  and  domestic  glass,  respectively, 
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were  unreasonable  or  unjust  or  subjected  complainant  to  undue  or 
unreasonable  prejudice  or  disadvantage  in  violation  of  the  act  to 
regulate  commerce. 

On  March  9,  1906,  hearing  was  had  at  Pittsburg,  Pa.,  and  it  was 
requested  that  the  divisions  accorded  the  railroads  out  of  the  through 
rates  be  filed  in  the  record.  The  defendants  objected  to  this  require- 
ment, but  subsequently  most,  if  not  all,  of  the  divisions  involved  were 
filed. 

Considerable  delay  has  been  experienced  in  reaching  a  decision  in 
this  case  by  reason  of  the  supplementary  proceedings  against  the 
Illinois  Central  Railroad  (that  company  not  having  been  made  a 
party  defendant  in  complainant's  fij^t  petition),  the  difficulties  in 
obtaining  statements  of  the  divisions,  and  the  effort  to  subserve  the 
convenience  of  parties  at  the  hearings. 

By  consent  of  parties  it  was  agreed  that  the  two  cases  should  be 
consolidated  and  heard  together  and  that  all  the  evidence  filed  in  the 
first  case  (No.  792)  be  considered  and  made  a  part  of  the  second  case 
(No.  815)  so  far  as  same  was  applicable.  The  cases  were  finally 
argued  and  submitted  May  9,  1907,  and  will  be  disposed  of  in  one 
opinion. 

The  complainant  is  largely  engaged  in  the  manufacture  and  sale  of 
plate  glass,  having  its  principal  works  at  Pittsburg,  Pa.,  and  certain 
auxiliary  plants  and  warehouses  at  convenient  distributing  points  in 
the  United  States,  and  also  a  plant  in  Brussels,  Belgium. 

It  appears  that  the  plate-glass  industry  is  one  of  comparatively 
recent  origin  in  the  United  States,  and  that  complainant,  having  taken 
over  about  ten  of  the  companies  that  were  operating  independently, 
incorporated  in  the  year  1895  under  the  name  of  the  Pittsburg  Plate 
Glass  Company,  having  a  capital  stock  of  $10,000,000,  which  was  in- 
creased in  1902  to  $12,492,000,  based  on  actual  values.  This  com- 
pany manufactures  and  sells  about  60  per  cent  of  the  plate  glass  made 
in  the  United  States. 

This  industry  is  protected  by  a  duty  on  import  glass,  all  sizes  up 
to  2  feet  8  inches,  of  8  cents  per  square  foot;  from  2  feet  8  inches  up  to 
5  square  feet,  10  cents  per  square  foot;  from  5  to  10  square  feet,  22 J 
cents  per  square  foot,  and  on  all  sizes  exceeding  10  square  feet,  35  c^nts 
per  square  foot.  Complainant  says  this  duty  is  inadequate  for  the 
protection  of  the  industry,  as  appears  from  the  following  table,  show- 
ing the  increased  importation  of  glass  in  recent  years: 

SquAzeteet 
1903 6,690,329 


Square  feet. 

1898 641,000 

1899 928, 273 

1900 •. 941,879 

1901. 3,237,357 

1902 4,185,762 


1904 4,917,067 

1905 7,000,000 

1906  (estimated) 10,000,000 
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The  increase  in  import  glass  is  practically  coincident  with  the  low 
rate  of  freight  made  bj  the  railroads  on  such  imports. 

In  the  year  1903  complainant  acquired  a  plant  in  Belgium  where  it 
manufoctures  about  SiOOO^OOO  feet  per  anmmi.  Twenty  to  tlurty  per 
cent  of  the  product  of  the  Belgium  factory  is  brought  here,  being 
between  2  and  3  per  cent  of  the  total  output  of  complainant.  Plate 
glass  can  be  manufactured  in  Belgium  and  sent  here  subject  to  the 
duty  cheaper  than  it  can  be  manufactured  in  this  country.  The 
Belgium  investment  is  making  more  money  than  the  American,  not- 
withstanding American  glass  has  the  preference  where  prices  are 
equal;  but  the  difference  m  freight  rates  diminishes  or  destroys  the 
protective  value  of  the  duty. 

The  average  dividends  paid  since  the  consolidation  of  the  Pitts- 
buigPlate  Glass  Company  are  3.76 jper  cent  per  anniun,  and  a  surplus 
haJPbeen  accumulated  of  $4,453,236.35  (May,  1905).  There  is 
$150,000  in  preferred  stock.  The  balance  is  common  stock,  there 
being  no  bonds. 

The  price  of  plate  glass  is  decidedly  lower  than  it  was  five  years 
ago,  and  is  30  per  cent  lower  than  in  1896.  This  reduction  in  price 
is  caused  by  tlie  presence  of  foreign  glass  and  the  low  rate  of  trans- 
portation accorded  it  by  the  railroads. 

The  railroads  are  benefited  by  the  presence  of  foreign^glass,  and  the 
price  of  glass  is  less  to  the  consumer  by  reason  thereof.  -  There  is 
little  or  no  profit  in  the  smaller  sizes  made  by  complainant,  but  the 
profit  on  larger  sizes  is  ample.  The  larger  part  of  the  imported  glass 
is  of  the  smaller  sizes. 

The  competition  with  foreign  glass  began  about  1898  and  was  the 
result  of  the  attempt  of  the  Chesapeake  &  Ohio  Railway  to  make 
Newport  News  a  great  port.  This  company  started  a  line  to  Ant- 
werp and  afterwards  the  other  roads  joined  in  the  very  low  rates  the 
'Chesapeake  &  Ohio  was  making.  The  Illinois  Central  started  to 
compete  in  the  spring  of  1905. 

The  railroad  companies  admit,  and  the  testimony  shows,  that  at 
the  time  of  the  hearing  of  these  cases  they  were  transporting  plate  glass 
imder  the  terms  of  OflScial  Classification  No.  26  at  third-class  rates, 
and  foreign  or  import  glass  at  a  less  rate;  e.  g.,  plate  glass  could  take 
a  through  rate  from  Antwerp  to  Chicago,  via  Boston  and  the  New 
York,  New  Haven  &  Hartford  Railroad,  at  40  cents  per  100  pounds, 
and  between  the  same  points,  via  New  Orleans  and  the  Illinois  Central 
Railroad,  at  32  cents  per  100  pounds,  when  the  rate  for  the  same  com- 
modity originating  in  Boston  shipped  to  Chicago  was  50  cents,  or 
originating  in  New  Orleans,  75  cents;  that  is  to  say,  import  glass 
could  be  transported  from  Antwerp,  via  Boston,  to  Chicago,  a  distance 
of  4,000  miles,  for  40  cents,  and  via  New  Orleans,  5,200  miles,  for  32 
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cents,  while  the  rate  on  domestic  shipments  was  50  cents  for  the  haul 
of  999  miles  from  Boston  to  Chicago,  and  75  cents  from  New  Orleans 
to  Chicago,  a  distance  of  922  miles.  Deducting,  say,  10  cents  for  the 
ocean  rate,  this  would  leave  the  railroads  30  cents  from  Boston  to 
Cliicago  on  import  shipments,  as  against  50  cents  between  the  same 
points  on  domestic  shipments,  and  22  cents  from  New  Orleans  to 
Chicago  on  import  shipments,  as  against  75  cents  between  the  same 
points  on  domestic  shipments.  The  contrast  may  be  further  illus- 
trated by  the  following  tabulation  of  rates  in  effect  at  the  time  of 
the  hearing: 

Freight  rates  on  import  glass, 
Antwerp  to— 

Chicago — 

ViaBoeton |0.40 

Via  New  Orleans 32 

Minneapolis — 

ViaBoeton '  .46 

Via  New  Orleans 38 

St.  Louis — 

ViaBoeton 42 

Via  New  Orleans 40 

Louisville — 

ViaBoeton 42i 

Via  New  Orleans 32 

Newport  Newe  to  Chicago 29 

Freight  rates  on  domestic  glass. 

Boeton  to— 

Chicago 10.50 

I^uisville 50 

New  Orleans  to — 

Chicago 75 

St.  Louis - 65 

Kokomo 75 

Pittsburg  to— 

Boston 33 

Chicago 30 

St.  Louis 37 

Minneapolis 60 

Chicago  to  Minneapolis 40 

N ewport  N  ews  to  Chicago 43 

Or  between  the  same  points: 

Domestio. 


Boston  to  Chicago $0.30  $0.50 

New  Orleans  to  Chicago .22  .75 

Newport  News  to  Chicago .29  .43 


Since  the  hearing  in  these  cases,  effective  January  1,  1908,  the 
special  carload  rates  on  import  traffic  from  shipside,  New  Orleans, 
to  Central  Traffic  Association  territory,  including  Chicago  and  Joliet, 
111.,  Milwaukee,  Wis.,  Hammond,  Bloomington,  and  Indianapolis, 
Ind.,  and  Louisville,  Ky.,  have  been  withdrawn.  This  traffic  now 
takes  the  import  class  rates  from  shipside,  New  Orleans,  as  follows; 
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To  Chicago  and  JoUet,  UL,  Milwaukee,  Wis.,  Hammond  and  Bloom- 
mgton,  lad.,  snd  Louisville ^  Ky* :  Third  class  (applicable  on  plate 
glaaSi  n.  o.  s,  exceeding  SO  inches  in  combined  outside  measure- 
meiiti  but  not  exceeding  71  feet  iii  width,  or  with  a  united  outside 
meaauiemeat  not  exceeding  19  feet,  carloads),  38  cents  per  100 
pounds^  Fourth  class  (applicable  on  plate  glass,  n.  o.  s.,  not 
exceeding  8D  inches  in  united  outside  measurement,  carloads) ^ 
27  cents  per  100  pounds. 

To  Cmcinnatii  Ohio:  Third  class  (as  aboye)/  32  cents  per  100 
pounds.    Fourth  class  (as  aboye);  22  cents  per  100  pounds. 

To  Indianapolis,  Ind.:  Third  class  (as  aboye),  35  cents  per  100 
pounds.   -Fourth  class  (as  aboye),  26  cents  per  100  pounds, 

Effectiye  January  1,  1908,  the  special  import  rates  applymg  from 
New  York  and  other  Eastern  seaport  cities  to  Central  Traffic  Asso- 
ciation territory  were  also  withdrawn,  and  the  third  and  fourth  class 
rates  as  per  Official  Classification  were  substituted,  as  follows:  From 
New  Tork  to  Chicago:  Third  class  (applicable  on  plate  glass,  n.  o.  s., 
ezceedings^SO  inches  in  combined  outside  measurement,  but  not 
exceeding  7)  feet  in  width,  or  with  a  united  outside  measurement 
not  exceeding  19  feet,  carloads),  50  cents  per  H)0  pounds.  Fourth 
dass  (applicable  on  plate  glass,  n.  o.  s.,  not  exceeding  .80  inches  in 
united  outside  measurement,  carloads),  35  cents  per  100  pounds. 

To  other  points  in  Central  Traffic  Association  territory  the  rates 
are  certain  percentages  of  the  rates  to  Chicago,  the  latter  being  the 
100  per  cent  or  basic  rates. 

It  will  therefore  be  seen  that  the  disparity  between  the  inland 
rates  on  import  glass  and  the  rates  applicable  to  domestic  shipments, 
as  in  effect  at  the  time  of  the  hearing,  has  been  substantially  dimin- 
ished, no  changes  having  been  made  in  the  domestic  carload  rates 
and  the  import  rates  having  been  materially  increased. 

The  larger  part  of  the  import  plate  glass  is  under  5  feet  square, 
while  the  rates  given  on  domestic  are  for  larger  sizes,  and  when 
sizes  of  the  domestic  and  import  glass  are  compared  some  of  the  dis-» 
crepancy  in  rates  will  disappear.  Some  deductions  are  made  in 
inland  rates  for  glass  less  than  80  imited  inches. 

While  there  is  disparity  between  the  import  and  domestic  rates,  i£ 
is  not  shown  that  the  traffic  imdergoes  the  Same  movement,  i.  e., 
takes  the  same  routes  in  the  same  direction.  The  domestic  rate  is 
for  carriage  from  inland  distributing  points  to  other  inland  points 
and  to  the  seaboard,  while  the  import  rate  is  exclusively  from  the  sea- 
board to  inland  points,  and  no  closer  comparison  of  the  rates  can 
be  made  than  a  comparison  of  reverse  routes.  The  classification 
shows  third  class  for  domestic  and  fourth  class  for  import,  but  the 
evidence  discloses  no  precisely  similar  movement. 
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Where  glass  can  be  transported  by  water  or  rail  it  seems  railroad 
transportation  is  preferred,  mainly  on  accoimt  of  the  better  facilities 
for  handling  and  stowing  away,  and  because  claims  for  breakage 
against  the  railroads  are  inconsiderable.  The  domestic  glass  is  loaded 
and  unloaded  by  the  consignor  and  consignee,  while  the  railroads  are 
at  the  expense  of  loading  the  import  glass  at  the  seaboard.    . 

The  defendants  maintain  that  the  disparity  in  rates  results  from 
the  necessities  of  the  trade  and  the  demands  of  commerce,  for  which 
they  are  not  responsible  and  from  which  they  can  not  escape ;  that 
efforts  have  been  made  by  the  carriers  to  correct  the  situation,  but 
the  case  is  doubly  hard  to  deal  with  by  reason  of  the  fact  that  «ny 
concerted  action  on  the  part  of  the  carriers  fixing  rates  might  bring 
them  within  the  provisions  of  the  Sherman  antitrust  act  of  July  2, 
1890,  and,  second,  because  of  the  competition  of  the  carriers  among 
themselves,  and  the  opposing  interests  of  the  seaports.  Each  railroad 
seeks  to  encourage  the  bringing  of  ships  to  its  piers  that  there  may  be 
facilities  for  handling  the  exports  of  this  coimtry.  These  ocean  car- 
riers demand  the  carriage  of  a  share  of  the  imports,  and  will  land  at 
those  piers  where  they  can  unload  and  load  the  greatest  quantity. 
The  railroads  are  thus  forced  to  permit  these  carriers  to  make  deliv- 
eries of  imports,  and  are  further  forced  to  make  cheap  carriage  of  these 
imports  to  inland  destinations  in  order  to  sustain  the  movement  of 
traffic  from  abroad  and  incidentally  to  maintain  their  own  export 
and  import  transportation. 

The  difficulties  of  the  carriers  in  reaching  an  agreement  upon  the 
subject  of  rates  are  increased  by  reason  of  the  situation  of  the  ports, 
e.  g.,  the  lower  rate  is  given  via  New  Orleans  because  the  ocean 
mileage  is  much  greater,  involving  more  risk  and  longer  delays,  and 
less  regularity  of  service  than  via  Atlantic  ports,  and,  consequently, 
the  importers  must  be  induced  to  accept  this  route  by  the  offer  of  a 
lower  rate.  It  was  claimed  also  that  many  of  the  cars  hauling  the 
products  of  the  Mississippi  Valley  to  the  Gulf  ports  for  export  would 
•  return  empty  unless  they  could  be  freighted  with  import  goods, 
and  these  shipments  they  were  glad  to  procure  at  a  small  price  for 
the  carriage,  as  any  receipts  from  this  source  under  the  circumstances 
'represent  practically  a  net  profit  to  the  railroads. 

During  the  period -covered  by  the  proceedings  had  in  these  cases 
import  tariffs  were  in  an  unsettled  condition.  A  different  through 
rate  might  be  named  each  day  in  good  faith  for  the  carriage  of  like 
shipments  between  the  same  points,  without  the  railroads  being 
liable  to  the  charge  of  unjust  discrimination,  these  fluctuations  being 
due  mainly  to  the  exigencies  of  the  ocean  carriers,  the  division  to 
the  railroad  not  being  always  affected  by  such  changes. 
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Ccnnpetition  ezbts  from  the  Ghilf  ports  along  the  Atlantic  seaboard 
to  Mcmtreal  and  oihet  Canadian  ports,  and  upon  application  for  a 
rate  from  Antwerp  to  any  interior  point  in  the  United  States  each 
railroad  might  give  a  different  quotation  in  the  effort  to  bid  lower 
than  its  competitors,  as  the  ocean  rates  are  more  or  less  flexible  to 
meet  the  conditions  imposed  by  the  shipper. 

In  the  case  of  New  York  Board  of  Trade  &  Transportation  et  oL.  v. 
Pennsylvania  Raibroad  Convpawy  et  al.,  4  I.  C.  C.  Rep.,  447,  involving 
rates  on  itnxK>rt  traffic,  decided  January  29,  1891,  the  Commission 
held  as  follows: 

Tlie  statute  has  provided  for  the  regulation  of  interstate  traffic,  by  m 
partly  by  rail  and  partly  by  water  or  all-rail,  shipped  from  one  point  in  the  United 
States  to  another  destination  within  the  United  States,  or  from  a  point  of  shipment  in 
the  United  States  to  a  port  of  entry  within  the  United  States  or  an  adjacent  foreign 
country,  or  firom  a  port  of  entry  either  within  thA  United  States  or  in  an  adjacent 
foreign  country,  on  imixvt  traffic  brought  to  such  port  of  entry,  from  a  foreign  jKvt  of 
sfaipment  and  destined  to  a  place  within  the  United  States.  *  •  *  The  statute 
has  undertaken  no  such  regulation  from  foreign  ports  of  shipment  to  ports  of  entry 
either  within  the  United  States  or  to  patU  of  entry  in  an  adjacent  foreign  country, 
and  as  between  these  ports  has  provided  for  no  publication  of  tariffs  of  rates  and 
charges,  but  has  left  it  to  the  unrestrained  competition  of  ocean  carriers  and  all  the 
drcumstanoes  and  conditions  surrounding  it.  These  circumstances  and  conditions 
are  indeed  widely  different  in  many  respects  from  the  circumstances  and  conditions 
mrrounding  the  carriage  of  domestic  interstate  traffic  between  the  States  of  the  Amer- 
ican Union  by  rail  carriers;  but  as  the  regulation  provided  for  by  the  act  to  regulate 
commerce  does  not  undertake  to  regulate  orgovem  them,  they  can  not  be  held  to  con- 
stitute reason^  in  themselves  why  imported  freight  brought  to  a  iK»t  of  entry  of  the 
United  States  or  a  port  of  entry  of  an  adjacent  foreign  country  destined  to  a  place 
within  the  United  States  should  be  carried  at  a  lower  rate  than  domestic  traffic  from 
such  ports  of  entry  respectively  to  the  places  of  destination  in  the  United  States  over 
the  same  line  and  in  the  same  direction.  To  hold  otherwise  would  be  for  the  Com- 
mission to  create  exceptions  to  the  operation  of  the  statute  not  found  in  the  statute; 
and  no  other  power  but  Congress  can  create  such  exceptions  in  the  exercise  of  legis- 
lative authority.  ♦  ♦  ♦  But  when  it  (import  freight)  reaches  a  port  of  entry 
within  the  United  States,  or  a  port  of  entry  of  a  foreign  country  adjacent  to  the  United 
States,  in  either  event  upon  a  through  bill  of  lading,  destined  to  a  place  in  the  United 
States,  then  its  carriage  from  such  port  of  entry  to  its  place  of  destination  in  the  United 
States  under  the  operation  of  the  act  to  regulate  commerce  must  be  under  the  inland 
tariff  from  such  port  of  entry  to  such  place  of  (Jestination  covering  other  like  kind  of 
traffic  in  the  elements  of  bulk,  weight,  value,  and  of  carriage.'  «  »  *  Foreign  and 
home  merchandise,  therefore,  under  the  operation  of  this  statute,  when  handled  and 
transported  by  interstate  carriers,  engaged  in  carriage  in  the  United  States,  stand 
exactly  upon  the  same  basis  of  equality  as  to  tolls,  rates,  charges  and  treatment  for 
similar  services  rendered. 

On  March  23,  1889,  the  Commission  issued  a  general  order,  which 
provided,  among  other  things,  as  follows: 

Imported  traffic  transported  to  any  place  in  the  United  States  from  a  port  of  entry 
or  place  of  reception,  whether  in  this  country  or  in  an  adjacent  foreign  country,  is 
required  to  be  taken  on  the  inland  tariff  covering  other  freights. 
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On  January  29, 1891,  the  Commission  made  a  similar  order,  eflFective 
May  5,  1891,  against  such  of  the  defendant  carriers  as  were  found  to 
be  disregarding  the  ruling  in  the  case  of  New  York  Board  of  Trade 
cfc  Transportation  v.  Pennsylvania  Railroad  Company  et  aZ.,  for 
the  enforcement  of  which  it  was  necessary  to  institute  proceed- 
ings in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  which  finally  went  to  the  Supreme  Court 
of  the  United  States  on  appeal,  whereupon  a  decree  was  entered 
March  30,  1896,  adverse  to  the  above  ruling  of    the  Commission. 

This  ruling  of  the  court,  in  Texas  &  Pacific  Railway  Company  v. 
Interstate  Commerce  Cbmmwnon,  [162  U.  S.,  197,  is  so  directly  perti- 
nent to  the  matters  now  in  controversy  before  us  that  we  deem  it 
proper  here  to  quote  from  the  elaborate  opinion  therein,  as  follows: 

We  come  now  to  the  main  question  of  the  case,  and  that  is  whether  the  Commission 
erred,  when  making  the  order  of  January  29, 1891,  in  not  .taking  into  consideration  the 
ocean  competition  as  constituting  a  dissimilar  condition  and  in  holding  that  no  cu> 
cumstances  and  conditions  which  exist  beyond  the  seaboard  in  the  United  States 
could  be  legitimately  regarded  by  them  for  the  purpose  of  justifying  the  difference  in 
rates  between  import  and  domestic  traffic. 

After  briefly  reviewing  the  causes  which  led  up  to  the  passage  of 
the  act  and  the  purposes  of  the  same,  the  court  adds: 

The  scope  or  purpose  of  the  act  is,  as  declared  in  its  title,  to  regulate  commerce. 
It  would,  therefore,  in  advance  of  an  examination  of  the  text  of  the  act,  be  reason- 
able to  anticipate  that  the  legislation  would  cover,  or  have  regard  to,  the  entire  field 
of  foreign  and  interstate  commerce,  and  that  its  scheme  of  regulation  would  not  be 
restricted  to  a  partial  treatment  of  the  subject.  So,  too,  it  could  not  be  readily  sup- 
posed that  Congress  intended,  when  regulating  such  commerce,  to  interfere  with  and 
interrupt,  much  less  destroy,  sources  of  trade  and  commerce  already  existing,  nor  to 
overlook  the  property  rights  of  those  who  had  invested  money  in  the  railroads  of  the 
country,  nor  to  disregard  the  interests  of  the  consumers,  to  furnish  whom  with  mer- 
chandise is  one  of  the  principal  objects  of  all  systems  of  transportation. 

•  »»»»»• 

Having  thus  included  in  its  scope  the  entire  commerce  of  the  United  States,  for- 
eign and  interstate,  and  subjected  to  its  regulations  all  carriers  engaged  in  the 
transportation  of  passengers  or  property,  by  whatever  instrumentalities  of  shipment 
or  carriage,  the  section  proceeds  to  declare  that  "all  charges  made  for  any  service 
rendered  or  to  be  rendered  in  the  transportation  of  passengers  or  property  as  afore- 
said, or  in  connection  therewith,  or  for  the  receiving,  delivering,  storage  or  handling  of 
such  property,  shall  be  reasonable  and  just;  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be  unlawful." 

The  significance  of  this  language,  in  thus  extending  the  judgment  of  the  tribunal 
established  to  enforce  the  provisions  of  the  act  to  the  entire  service  to  be  performed 
by  carriers,  is  obvious. 

Proceeding  to  the  second  section,  we  learn  that  its  terms  forbid  any  common 
carrier,  subject  to  the  provisions  of  the  act,  from  charging,  demanding,  collecting  or 
receiving  "from  any  person  or  persons  a  greater  or  less  compensation  for  any  service 
rendered  or  to  be  rendered,  in  the  transportation  of  passengers  or  property,  sub- 
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feet  to  the  iKovkloxifl  of  the  act,  ^an  it  ehaiges,  V^aumdi,  coUects  or  reeeives  from 
any  other  peraoiKHr  penooa  to  doing  for  him  or  thema  like  and  conten^ponoieoiis 
service  in  the  tnmq^ortatuai  of  a  like  kind  of  taraffic  under  substantially  similar  cir- 
cnmstances  and  conditions,''  and  dedazes  that  disregard  of  mich  pnMbition  shall  be 
deemed  '^ unjust  discrimination,*'  and  unlawful. 

Here,  again,  H  is  observable  tiiat  this  section  contemplates  HtmJt  there  shall  be  a 
tribunal  capable  of  determining  whether,,  in  given  cases,  the  services  rendered  are 
''like  and  amten^poraneous,"  whether  the  req>ective  traffic  is  of  a  "like  kind,"  and 
wKether  the  transportation  is  under  "substantially  similar  circumstances  and  con- 
ditions.'^ 

•  #  •  •  •  •  • 

The  Oommiwrion  justified  its  acti<m  wholly  upon  the  construction  put  by  it  on  the 
act  to  regulate  osnmerce,  as  forbidding  tibe  Commission  to  consider  the."  circumstances 
and  conditions"  attendant  upon  the  foreign  traffic  as  such  "drcumstanoes  and  con- 
ditions" as  they  are  directed  in  the  act  t9  consider.  The  Commission  thougjit  it 
was  constrained  b]^  the  act  to  regard  foreign  and  dcxnestic  traffic  as  like  kinds  of  traffic 
under  substantially  similar  drcumstances  and  conditions,  and  that  the  action  of  the 
defendant  company  in  procuring  through  traffic  that  would,  except  for  the  through 
rates,  not  reach  the  yort  of  New  Orleans,  and  in  taking  its  pro  mta  share  of  such  rates, 
was  an  act  of  "unjust  discrimination, "  within  the  meaning  of  the  act. 

In  so  construing  the  act  we  think  the  Commission  erred. 

As  we  have  already  said,  it  could  not  be  supposed  that  Gongress,  in  regulating  com- 
mtiice,  would  intend  to  forbid  or  destroy  an  existing  branch  of  commerce,  of  value 
ta  the  onnmon  carriers  and  to  the  consomers  within  the  United  States.  Clearly, 
fir'****^^"g""C**  must  be  used  in  the  act  to  just^  such  a  supposition. 

80  far  from  finding  such  language,  we  read  the  act  in  question  to  direct  the  Com*- 
misrion,  when  asked  to  find  a  common  carrier  guilty  of  a  disrtigard  of  the  act,  to  take 
into  consideration  all  the  facts  of  the  given  case— among  which  are  to  be  considered 
the  wdfare  and  advantage  of  the  common  carrier,  and  of  the  great  body  of  the  dtizmis 
of  the  United  States  who  constitute  the  consumers  and  recipients  of  the  merchandise 
carried;  and  that  the  attention  of  the  Commission  is  not  to  be  confined  to  the  advan- 
tage of  shippers  and  merchants  who  deal  at  or  near  the  ports  of  the  United  States,  in 
articles  of  domestic  production.  Undoubtedly  the  latter  are  likewise  entitled  to  be 
considered;  but  we  can  not  concede  that  the  Commission  is  shut  up  by  the  terms  of 
this  act  to  solely  regard  the  complaints  of  one  class  of  the  community.  We  think  that 
Congress  has  here  pointed  out  that,  in  considering  questions  of  this  sort,  the  Commis- 
sion is  not  only  to  consider  the  wishes  and  interests  of  the  shippers  and  merchants  of 
large  cities,  but  to  consider  also  the  desire  and  advantage  of  the  carriers  in  securing 
special  forms  of  traffic,  and  the  interest  of  the  public  that  the  carriers  should  secure 
that  traffic,  rather  than  abandon  it,  or  not  attempt  to  secure  it.  It  is  self-evident 
that  many  cases  may  and  do  arise  where,  although  the  object  of  the  carriers  is  to 
secure  the  traffic  for  their  own  purposes  and  upon  their  own  lines  ,yet,  nevertheless, 
the  very  fact  that  they  seek,  by  the  charges  they  make,  to  secure  it,  operates  in  the 
interests  of  the  public. 

Moreover,  it  must  not  be  overlooked  that  this  legislation  is  experimental.  Even 
in  construing  the  terms  ol  a  statute,  courts  must  take  notice  of  the  history  of  legisla- 
tion, and,  out  of  different  possible  constructions,  select  and  apply  the  one  that  best 
comports  with  the  genius  of  our  institutions  and,  therefore,  most  likely  to  have  been  the 
construction  intended  by  the  lawmaking  power.  Conmierce,  in  its  largest  sense, 
must  be  deemed  to  be  one  of  the  most  important  subjects  of  legislation,  and  an  inten- 
tion to  promote  and  facilitate  it,  and  not  to  hamper  or  destroy  it,  is  naturally  to  be 
attributed  to  Congress.    The  very  terms  of  the  statute— that  charges  must  be  reason" 
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able,  that  diBcrimination  muBt  not  be  unjust^  and  that  preference  or  advantage  to  any 
particular  person,  firm,  corporation  or  locality  muBt  not  be  undue  or  unreatonabUf 
necessarily  imply  that  strict  uniformity  is  not  to  be  enforced;  but  that  all  circum- 
stances and  conditions  which  reasonable  men  would  regard  as  affecting  the  wel&re 
of  the  carrying  companies,  and  of  the  producers,  shippers  and  consumers,  should  be 
considered  by  a  tribunal  appointed  to  carry  into  effect  and  enforce  the  provisions  of 
the  act. 

The  principal  purpose  of  the  second  section  is  to  prevent  unjust  discrimination 
between  shippers.  It  implies  that,  in  deciding  whether  differences  in  charges, 'in 
given  cases,  were  or  were  not  unjust,  there  must  be  a  consideration  of  the  several  ques- 
tions whether  the  services  rendered  were  "like  and  contemporaneous,"  whether  the 
kinds  of  traffic  were  "like,"  whether  the  transportation  was  effected  tinder  "sub- 
stantially similar  circumstances  and  conditions."  To  answer  such  questions,  in  any 
case  coming  before  the  Commission,  requires  an  investigation  into  the  facts;  and  we 
think  that  Congress  must  have  intended  that  whatever  would  be  regarded  by  common 
carriers,  apart  from  the  operation  of  the  statute,  as  matters  which  warranted  differ- 
ences in  charges,  ought  to  be  considered  in  forming  a  judgment  whether  such  differ- 
ences were  or  were  not  "unjust."  Some  charges  might  be  unjust  to  shippers — others 
might  be  unjust  to  the  carriers.  The  rights  and  interests  of  both  must,  under  the 
terms  of  the  act,  be  regarded  by  the  Commission. 

The  third  section  forbids  any  undue  or  unreasonable  preference  or  advantage  in 
favor  of  any  person,  company,  firm,  corporation  or  locality;  and  as  there  is  nothing 
in  the  act  which  defines  what  shall  be  held  to  be  due  or  undue,  reasonable  or  unrea- 
sonable, such  questions  are  questions  not  of  law  but  of  fact.  The  mere  circumstance 
that  there  is,  in  a  given  case,  a  preference  or  an  advantage  does  not  of  itself  show 
that  such  preference  or  advantage  is  undue  or  unreasonable  within  the  meaning  of 
the  act.  Hence  it  follows  that  before  the  Commission  can  adjudge  a  common  carrier 
to  have  acted  unlawfully,  it  must  ascertain  the  facts;  and. here  again  we  think  it 
evident  that  those  facts  and  matters  which  carriers,  apart  from  any  question  arising 
under  the  statute,  would  treat  as  calling,  in  given  cases,  for  a  preference  or  advantage, 
are  facts  and  matters  which  must  be  considered  by  the  Commission  in  forming  its 
judgment  whether  such  preference  or  advantage  is  undue  or  unreasonable.    ♦     ♦     ♦ 

The  effort  of  the  Commission,  by  a  rigid  general  order,  to  deprive  the  inland  con- 
sumers of  the  advantage  of  through  rates,  and  to  thus  give  an  advantage  to  the  traders 
and  manufacturers  of  the  large  seaboard  cities,  seems  to  create  the  very  mischief 
which  it  was  one  of  the  objects  of  the  act  to  remedy. 

The  conclusions  that  wo  draw  from  the  history  and  language  of  the  jct,  and  from  the 
dociHions  of  our  own  and  the  English  courts,  are  mainly  these:  That  the  purpose  of  the 
act  is  to  promote  anil  facilitate  commerce  by  the  adoption  of  regulations  to  make 
charges  for  transportation  just  and  reasonable,  and  to  forbid  undue  and  unreasonable 
preferences  or  discriminations:  That,  in  passing  upon  questions  arising  under  the  act, 
the  tribunal  appointed  U)  enforce  its  provisions,  whether  the  Commission  or  the  courts, 
is  emiK)wered  to  fully  consider  all  the  circumstances  and  conditions  that  reasonably 
apply  to  the  situation,  and  that,  in  the  exercise  of  its  jurisdiction,  the  tribunal  may 
and  should  consider  the  legitimate  interests  as  well  of  tlie  carrying  companies  as  of  the 
traders  and  shippi^rs,  and  in  considering  whether  any  particular  locality  is  subjected 
to  an  undue  preference  or  disadvantage  the  welfare  of  the  communities  occupying  the 
localities  where  the  giKxls  are  delivered  is  to  be  considered  as  well  as  that  of  the  com- 
munitiiNS  which  are  in  the  locality  of  the  place  of  shipment:  That  among  the  circum- 
stanct^s  and  wnditions  to  be  considered,  as  well  in  the  case  of  traffic  originating  in 
foreign  ports  as  in  the  case  of   traffic  originating  within  the  limits  of  the  United 
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States,  oompetitipii  that  affects  lates  should  be  considered,  and  in  deciding  whether 
rates  and  chaiges  made  at  a  low  rate  to  secure  foreign  freights  which  would  otherwise 
go  by  other  competitive  routes  are  or  are  not  undue  and  unjust,  the  fair  interests  of  the 
carrier  companies  and  the  welfare  of  the  community  which  is  to  receive  and  consume 
the  commodities  are  to  be  considered:  lliat  if  the  Oommission,  instead  of  confining  its 
action  to  redressing,  on  complaint  made  by  some  particular  person,  firm,  corporation 
or  locality,  some  specific  disregard  by  common  carriers  of  provisions  of  the  act,  pro- 
poses to  promulgate  general  orders,  which  thereby  become  rules  of  action  to  the  car- 
ryixig  companies,  the  spirit  and  letter  of  the  act  require  that  such  orders  should  have 
in  view  the  purpose  of  promoting  and  focilitating  commerce,  and  the  welfare  of  all  to 
be  affected,  as  well  the  carriers  as  the  traders  and  consumers  of  the  country. 

While  there  is  considerable  dispute  as  to  the  full  and  exact  scope 
of  this  decision  of  the  Supreme  Court,  and  therefore  some  doubt  as  to 
its  effect  in  the  final  adjudication  of  some  of  the  questions  referred 
to  in  the  opinion  therein,  no  room  is  left  for  doubt  concerning  one  of 
the  fundamental  queiiions  involved  in  the  cases  now  before  us.  It 
is  clear  that  in  considering  the  question  of  alleged  unjust  discrimina- 
tion in  favor  of  shippers  of  Import  glass  moving  from  the  ports  of 
entry  in  this  and  adjacent  foreign  coimtries  to  interior  American 
destinations,  and  agamst  domestic  shipments  of  glass  between  points 
in  the  United  States,  it  is  the  duty  of  the  Commission  to  look  to  the 
circumstances  and  conditions  affecting  the  matters  involved,  not 
only  in  this  country,  but  in  the  entire  field  of  commerce  here  and 
abroad.  In  other  words,  "whatever  would  be  regarded  by  common 
carriers,  apart  from  the  operation  of  the  statute,  as  matters  which 
warranted  differen(5es  in  charges"  ought  to  be  considered  in  forming 
a  judgment,  whether  such  differences  were  or  were  not  unjust,  and 
the  circumstance  of  competition  by  ocean  carriers  at  the  different 
ports  is  a  fact  meriting  consideration  by  the  Commission  in  passing 
upon  the  reasonableness  of  an  inland  rate  applicable  from  the  sea- 
board on  domestic  traffic  when  the  reasonableness  of  such  rate  is 
called  in  question  by  comparison  with  a  lower  rate  applying  from 
the  port  of  entry  on  traffic  shipped  from  a  foreign  country. 

Not  all  discriminations  are  imlawful,  but  only  such  as  are  undue 
or  unreasonable;  if  based  on  reason  and  good  cause,  discriminations 
can  not  be  condenmed  as  imreasonable.  It  is  well  settled  by  the 
highest  judicial  authority  that  the  existence  and  effectiveness  of  com- 
petition between  carriers,  whether  by  rail  or  water,  whether  subject 
to  the  Federal  act  of  regulation  or  not,  and  competition  of  markets, 
or  the  absence  of  such  competition,  are,  among  other  things,  pertinent 
to  the  question  of  similarity  of  circumstances  and  conditions  involved 
in  the  ultimate  question  of  fact  under  sections  3  and  4,  and  as  to 
whether  the  discrimination  complained  of  and  shown  is  or  is  not 
undue  or  imreasonable.  Since,  in  view  of  these  rulings,  it  is  the 
duty  of  the  Commission  in  passing  upon  these  questions  to  look  to 

13  I.  C.  C.  Rep. 


100  INTERSTATE    COMMERCE   COMMISSION   REPORTS. 

these  and  other  facts,  wherever  found,  pertaining  to  the  traflBc 
involved,  upon  the  theory  that  the  carriers  may  lawfully  within 
reason  meet  the  circumstances  and  conditions  which  confront  them, 
it  follows  that  we  must  recognize  the  due  and  logical  eflFect  of  the 
situation  thus  presented.  The  necessary  conclusion  is  that  dis- 
criminations of  the  natiure  referred  to  in  sections  3  and  4  of  the  act, 
in  so  far  as  they  result  from  the  bona  fide  action  of  a  carrier  in  meet- 
ing circumstances  and  conditions  not  of  its  own  creation,  and  which 
are  reasonably  necessary  for  that  purpose,  do  not  of  necessity  fall 
under  the  condemnation  of  the  law. 

There  is  a  long  line  of  decisions  of  the  court  to  the  effect  that  it  is 
neither  required  by  law  nor  just  that  the  rates  of  a  carrier  on  traffic 
subject  to  intense  competition  shall  mark  the  limit  or  measure  of  its 
rates  on  traffic  not  subject  to  such  competition. 

Transportation  from  a  seaport  of  the  United  States  or  an  adjacent 
foreign  country  to  an  interior  American  destination  in  completion  of 
a  through  movement  of  freight  from  a  port  of  a  foreign  but  not  adja- 
cent country,  whether  upon  a  joint  through  rate  or  upon  a  separately 
established,  or  proportional,  inland  rate  applicable  only  to  imports 
moving  through, is  not  a'^ike  service'*  to  that  of  the  transportation 
independent  and  complete  within  itself  of  traffic  starting  at  such 
domestic  port,  though  bound  for  the  same  destination. 

It  is  true  the  court  held  in  the  case  of  WigJd  v.  United  States^ 
167  U.  S.,  512,  that  the  existence  of  competition  did  not  create 
"d-issimilar  circumstances  and  conditions*'  such  as  to  justify  dis- 
crimination as  defined  in  the  second  section.  But  this  referred 
to  unjust  discrimination  as  between  different  shippers  over  the  same 
line  in  the  performance  of  a  *'like  service,"  and  as  we  have  seen, 
the  transportation  of  import  traffic  from  the  port  of  entry  to  an 
interior  destination  in  completion  of  a  through  movement  from  a 
point  in  a  foreign  country  is  not  a  like  service  to  that  involved  in 
the  transportation  of  domestic  traffic  originating  at  such  port,  even 
where  the  transportation  in  all  other  respects  is  performed  under 
like  conditions. 

It  follows  that  the  charge  of  imjust  discrimination  in  violation  of 
section  2  of  the  act  is  not  sustained. 

Neither  does  it  appear  from  the  facts  that  any  of  the  defendants 
have  made  rates  for  import  glass  which  result  in  a  loss  to  them  or 
which  are  not  remunerative  in  some  measure,  or  that  such  rates  have 
in  any  case  been  made  lower  than  compelled  by  the  force  of  com- 
petition. 

While  the  complaints  contain  the  general  chai'ge  that  the  rates 

on  domestic  shipments  of  glass  are  imreasonable  and  unjust,  and 

therefore  violative  of  section  1  of  the  act,  the  evidence  upon  this 

point  was  not  convincing,  the  complainant  relying  chiefly  upon  a 
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comparison  with  the  rates  on  iraportSj  and  these  in  many  instances 
apply  on  shipments  moving  in  the  opposite  direction,  because  the 
domestic  shipments  are  almost  uniformly  from  interior  manufacturing 
points,  whereas  the  import  shipments  tfre  from  the  ports  to  interior 
idestinations.  The  cases  have  been  presented  jnftinljf^  with  refereiic&_ 
to  the  allegation  of  UDJust  discriminatioii. 

Respecting  the  comparison  of  domestic  and  import  rates  on  plate 
glass  via  the  Illinois  Central  from  New  Orleans  to  Chicago  and  other 
interior  points  where  the  disparity  is  very  marked,  it  was  urged  by 
that  company  that  its  domestic  rates  from  New  Orleans  were  only 
''paper"  rates,  there  being  no  shipments  moving  from  New  Orleans 
oth^  than,  imports,  and  that  if  domestic  shipments  should  be  offered 
from  New  Orleans,  or  if  business  could  be  built  up  by  the  making  of 
lower  rates,  that  road  would  be  ready  to  consider  favorably  the 
establishment  of  th^  same  on  domestic  shipments.  In  addition  to 
the  competitive  necessity  for  the  establishment  of  these  lower  import 
rates,  it  was  also  urged  that  these  rates  were  made  remimerative 
partly  by  reason  of  the  fact  that  there  was  a  large  preponderance  of 
empty  car  movement  from  the  port  over  that  to  the  port  of  New 
Orleans. 

There  is  an  available  all-water  route  by  way  of  Montreal  to  Chicago 
and  other  interior  lake  points.  Although  it  does  not  appear  that  any 
considerable  amount  of  this  traffic  is  jnoved  that  way  and  it  does 
appear  that  rail  transportation  is  preferred  to  that  by  water  for  the 
reasons  before  stated,  it  is  probable  that  any  considerable  increase  of 
the  total  charges  applying  through  American  ports  would  have  the 
effect  of  deflecting  this  traffic  from  such  ports.  To  make  the  total 
through  charge  from  the  foreign  point  of  origin  the  absolute  measure 
of  the  rate  to  be  charged  on  domestic  traffic  from  the  port  of  entry  in 
this  coimtry  through  which  the  import  shipment  moves  would  be 
to  establish  a  hard  and  fast  rule  difficult  if  not  impossible  for  the  rail 
carriers  to  conform  to  in  view  of  that  uncertain  and  flexible  element 
involved  in  the  ascertainment  of  the  total  through  charges,  to  wit, 
the  rates  to  the  ports. 

While  the  Commission  finds  no  basis  in  the  record  before  it  for  con- 
demning any  of  the  domestic  rates  involved  as  being  unreasonably 
high,  it  does  not  desire  to  be  understood  as  holding  that  they  are 
reasonable  and  just.  As  before  stated,  the  matter  has  been  presented 
in  the  main  as  one  of  unjust  discrimination,  and  we  can  only  deal 
with  it  here  as  involving  that  question. 

What  the  complainant  asks  is  that  either  the  domestic  rate  be 
lessened,  or  that  the  inland  proportion  of  the  import  rate  be  increased, 
or  that  both  be  put  in  the  same  class,  or  tliat  any  other  equitable 
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adjustment  that  will  not  give  the  foreign  glass  cheaper  transportation 
than  the  domestic  shall  be  made. 

Respecting  the  suggestion  in  the  prior  case  that  the  application  of 
lower  rates  on  import  than  on  domestic  shipments  tended  to  render 
nugatory  the  protection  to  American  manufacturers  and  producers 
intended  by  the  tariff  duties,  the  court  in  Texas  and  Pacific  Baxhoay 
Company  v.  Interstate  Commerce  Commission,  supra,  said: 

Our  reading  of  the  act  does  not  disclose  any  purpose  or  intention,  on  the  part  of 
Congress,  to  thereby  reinforce  the  provisions  of  the  tariff  laws.  These  laws  differ 
wholly  in  their  objects  from  the  law  to  regulate  commerce.  Their  main  purpoee  is 
to  collect  revenues  with  which  to  meet  the  expenditures  of  the  Government,  and 
those  of  their  provisions,  whereby  Congress  seeks  to  so  adjust  rates  as  to  protect 
American  manufacturers  and  producers  from  competition  by  foreign  low-priced  labor, 
operate  equally  in  all  parts  of  the  country. 

Boimd  as  we  are  to  consider  the  more  intense  competition  to  which 
the  transportation  of  imports  is  subject  as  one  of  the  ''circumstances 
and  conditions"  aflfecting  the  relative  adjustment  of  rates,  the  Com- 
mission can  not,  solely  upon  the  basis  afforded  by  a  comparison  of 
the  inland  proportion  of  the  through  rates  from  the  foreign  point  of 
origin  with  the  rates  applying  on  domestic  plate  glass  in  this  country, 
condemn  the  latter  as  unreasonable  or  unjustly  discriminatory.  The 
complaints  will  therefore  be  dismissed  without  prejudice. 
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No.  988. 

D.  J.  EDDLEMAN,  FOB  HIMSELF  AND  OTHEB  BESI- 
DENTS  OF  THE  TOWN  OF  ELDER,  IND,  T.,  AND 
VIC3INITY, 

V. 

MIDLAND  VALLEY  BAILKOAD  COMPANY. 


BulmUted  December  14, 19€rt.   Decided  January  19, 190%. 


1.  MStkm  of  complainants  asking  tor  an  order  requiring  defendant  to  reeetab- 

Hah  ItB  station  at  Bld»»  Okla.   (fonnerly  Indian  Territory),  denied, 
becanse  the  interest  of  the  general  public  does  not  require  it  and  such 
•  reeetablishment  would  be  an  unnecessary  burden  upon  defendant 

2.  If  complainants  had  a  contract  with  defendant  to  locate  and  maintain  its 

station  at  Blder,  they  may  perhaps  maintain  a  suit  at  law  for  breach  of 
that  contract;  but  this  Craimiission  has  no  power  to  award  damages  for 
failure  to  pwform  such  a  contract 

Baker  £  Pursel  for  complainants. 

J,  W.  McLoud  and  Ira  D.  Ogleaby  for  defendant 

Report  of  the  Commission. 

Proutt,  Commiaaianer: 

The  complainants  ask  the  Commission  to  order  the  defendant  to 
reestablish  its  station  at  Elder,  the  same  having  been  removed  in  De- 
cember, 1906. 

The  Midland  Valley  Railroad  extends  from  Hoye,  in  the  State  of 
Arkansas,  to  Arkansas  City,  Kans.  The  construction  of  that  portion 
of  it  between  Fort  Smith  and  Arkansas  City  was  begun  in  tiie  fall 
of  1903  and  completed  in  the  spring  of  1906.  Haskell  and  Bixby, 
formerly  in  Indian  Territory,  now  in  Oklahoma,  are  two  stations 
upon  the  line  of  this  road,  16  miles  apart,  Haskell  being  the  more 
easterly  of  the  two.  This  portion  of  the  road  was  constructed  during 
the  summer  of  1905  and  at  that  time  the  company  established  a  pass- 
ing switch  and  station  at  Elder,  which  is  9  miles  from  Haskell  and  7 
miles  from  Bixby.    The  company  later  became  convinced  that  two 

IS  I.  0.  0.  Bep. 
47251—08 8 


104  INTERSTATE   COMMEBCE  COMMISSION  BEPOBTS. 

stations  would  be  required  between  Haskell  and  Bixby  and  in  this 
view  located  a  station  at  Stone  Bluflf  and  another  at  Leonard,  the  dis- 
tance being  from  Haskell  to  Stone  Bluff,  5  miles;  from  Stone  Bluff 
to  Leonard,  6  miles;  from  Leonard  to  Bixby,  6  miles.  At  the  time 
of  the  establishment  of  the  new  station  at  Leonard  that  at  Elder  was 
discontinued. 

Looking  to  the  interest  of  the  general  public,  the  location  of  the 
present  stations  at  Stone  Bluff  and  Leonard  is  much  more  desirable 
than  would  be  a  single  station  at  Elder.  The  traffic  of  this  road  and 
the  necessities  of  the  country  through  which  it  passes  do  not  require 
more  than  two  stations  between  Haskell  and  Bixby,  and  it  would 
be  impractical  to  so  locate  those  stations  that  one  of  them  should  be 
at  Elder.  We  are  of  the  opinion,  therefore,  that  the  present  location 
is  right  and  that  the  location  of  an  additional  station  at  Elder  would 
be  an  unnecessary  burden  upon  the  defendant. 

The  complainant,  Eddleman,  insists  that  he  has  invested  a  consid- 
erable sum  of  money  upon  the  representation  of  the  defendant  that  it 
would  locate  and  maintain  its  station  at  Elder,  and  that  by  the  re- 
moval of  this  station  this  investment  is  rendered  largely  valueless. 

The  population  of  Elder  has  never  exceeded  25.  The  fact  that  it 
was  the  station  of  the  defendant  for  that  vicinity  made  it  a  more  de- 
sirable point  than  it  would  otherwise  have  been  for  the  transaction 
of  business  and  the  complainant  has  located  there  a  general  store. 
He  has  also  made  some  other  investments,  all  of  which  are  less  valu- 
able owing  to  the  removal  of  the  defendant's  station  to  Leonard.  The 
station  was  located  at  Elder  in  July,  1905,  and  was  removed  in  De- 
cember, 1906. 

If  this  complainant  had  what  amounts  to  a  contract  with  the  de- 
fendant to  locate  and  maintain  its  station  at  Elder  he  may  perhaps 
maintain  a  suit  at  law  for  breach  of  that  contract.  This  Commission 
has  no  power  to  award  damages  for  failure  to  perform  such  a  con- 
tract. Assuming  that  we  have  any  jurisdiction  in  the  premises,  it 
would  be  to  inquire  whether  any  provision  of  the  act  to  regulate  com- 
merce was  violated  by  the  conduct  of  the  defendant  against  which  the 
complaint  is  directed.  Since  the  proper  operation  of  this  railroad 
requires  the  location  of  its  stations  in  the  vicinity  where  they  now  are, 
and  does  not  require  the  maintenance  of  a  station  at  Elder,  we  do  not 
think  it  could,  in  any  event,  be  our  duty  to  require  the  defendant  to 
reestablish  this  station. 

Several  jurisdictional  questions  have  been  urged  upon  our  attention 
by  the  attorneys  for  the  defendant,  but  in  view  of  our  conclusion 
upon  the  question  of  fact  presented  it  is  imnecessary  to  consider  these 
questions  of  law. 

Th6  complaint  should  be  dismissed. 
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No.  1266. 

TRAFFIC  BUREAU,  MERCHANTS'  EXCHANGE  OF 

ST.  LOUIS, 

MISSOURI  PACIFIC  RAILWAY  COMPANY  AND  ST. 
LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAY 
COMPANY. 


Buhmitted  January  27, 1908.    Decided  February  4, 1908. 


Petitioii  for  rehearing  in  this  case  denied,  but  for  reasons  stated  in  the  opinion 
the  differential  between  Kansas  City  and  St  Louis  to  the  territory  men- 
tioned is  made  1  cent  less  than  the  former  order  contemplated ;  that  is  to 
say,  12  cents  on  coarse  grains  and  their  products  and  14  cents  on  wheat 
and  its  products. 

/.  C.  Lincoln  for  complainant. 
Alexander  O.  Cochran  for  defendants. 

Report  on  Motion  for  Rehearing. 

Proutt,  Commissioner: 

In  the  above  case  the  Commission  by  its  order  of  December  16, 
1907,  directed  the  reduction  of  certain  grain  rates  from  St.  Louis  to 
Little  Rock.  Upon  the  hearing  of  the  original  petition,  which  was 
directed  against  these  same  defendants,  the  freight  traffic  manager  of 
the  Missouri  Pacific  system  testified  as  a  witness  and  stated,  in  sub- 
stance, in  reply  to  an  inquiry  from  the  Commission,  that  he  knew  of 
no  good  reason  why  the  rates  in  effect  should  not  be  reduced.  The 
defendants  were  represented  upon  that  hearing  by  the  vice-president 
and  general  counsel  of  the  system,  who  said,  in  substance,  that  if  the 
Commission  made  the  order  the  defendants  would  willingly  comply 
with  it. 

In  order  that  the  Commission  might  have  knowledge  of  the  effect 
of  this  order  upon  other  communities  we  set  the  case  down  for  hear- 
ing at  Kansas  City.     Upon  that  hearing  the  representative  of  the 
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grain  interests  at  that  market  admitted  that  he  could  give  no  sub- 
stantial reason  why  the  same  rates  to  Little  Rock  should  be  main- 
tained from  Kansas  City  and  from  St.  Louis,  although  he  did 
object  to  the  general  adjustment  of  grain  rates  into  that  territory. 
We  also  commimicated  with  grain  interests  at  Omaha  and  Little 
Rock,  receiving  from  the  former  word  that  Omaha  was  not  con- 
cerned in  the  settlement  of  this  question;  Little  Rock  objected,  and 
its  objection  was  considered  and  referred  to  in  the  former  opinion. 

Upon  the  above  showing  the  Commission  felt  safe  in  making  the 
order  which  it  did.  Now  these  defendants  file  a  petition  for  re- 
hearing, stating  that  to  put  in  effect  these  rates  will  demoralize  all 
grain  rates  in  the  south  and  southwest  and  will  entail  an  enormous 
loss  of  revenue  upon  the  railroads  operating  in  those  sections. 

The  time  has  gone  by  when  the  mere  statement  of  a  traffic  opinion 
which  can  not  be  supported  by  some  assignable  reason  can  be  of 
much  weight  with  this  body.  The  reasons  given  by  the  petitioners 
and  other  interested  parties  upon  the  hearing  of  this  motion  were 
three. 

First.  It  is  alleged  that  these  lower  rates  from  St  Louis  will  let 
into  Little  Rock  territory  oats  and  com  from  Iowa  and  Illinois 
points  and  that  this  will  necessitate  a  reduction  in  rates  from  west- 
em  points  of  production. 

At  the  present  time  the  Rock  Island  system,  which  appeared  and 
made  this  objection  upon  the  hearing,  maintains  a  tariff  from  Iowa 
stations  to  Little  Rock  imder  which  grain  may  move  at  a  n^te 
1  cent  lower  than  could  be  produced  by  the  combination  on  St. 
Louis  under  the  rates  proposed  by  the  Commission.  That  same 
system  maintains  a  rate  in  connection  with  the  Chicago  &  Eastern 
Illinois,  an  affiliated  line,  from  points  in  Illinois  and  Indiana  which 
is  5  cents  below  any  possible  combination  upon  the  proposed  tariff. 
The  Missouri  Pacific  system  itself,  until  recently,  participated  in 
through  rates  from  Iowa  points  which  were  less  than  the  combina- 
tion under  the  proposed  rates. 

In  view  of  these  facts  it  is  difficult  to  consider  seriously  the  first 
reason  assigned  by  these  petitioners. 

Second.  It  is  said  that  these  lower  rates  which  are  proposed  will 
enable  St.  Louis  merchants  to  handle  grain  into  territory  which  is 
now  covered  by  Little  Rock.  The  testimony  upon  the  original  case 
showed  that  St.  Louis  had  formerly  sold  in  this  territory,  but  was 
excluded  from  it  at  the  present  time  by  its  rates.  We  considered  in 
the  original  case  this  objection  upon  the  part  of  Little  Rock,  reach- 
ing the  conclusion  that  St.  Louis  should  not  be  discriminated  against 
simply  for  the  purpose  of  allowing  Little  Rock  to  occupy  this  ter- 
ritory.   That  locality  is  entitled  to  transact  what  business  it  can  upon 
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a  fair  adjustment  of  rates.  If  its  rates  are  too  high  at  present,  they 
should  be  reduced. 

Third.  The  third  reason  is  the  Kansas  City  Southern  Railway. 
That  oompany  states  that  if  the  rate  from  St  Louis  to  Little  Rock 
is  reduced  it  will  reduce  its  own  rates  to  Texarkana  and  correspond- 
ing points.  It  can  not  be  questioned  that  a  reduction  by  that  com- 
pany of  its  rates  to  Texarkana  would  necessitate  a  widespread  reduc- 
tion of  grain  rates  into  the  south  and  the  southwest,  but  we  are  utterly 
unable  to  see  why  the  application  of  the  rates  ordered  requires  a 
reduction  at  Texarkana. 

Texarkana  and  Little  Bock  are  not  so  related  that  the  rate  to  one 
is  dep^ident  upon*  that  to  the  other.  The  representative  of  the  Kan- 
sas City  Southern  who  appeared  upon  the  hearing  of  this  petition 
was  a^ed  whether,  if  the  rates  ordered  by  the  Commission  were 
established,  it  would  be  possible  to  make  in  connection  with  those 
rates  a  combined  rate  to  any  station  upon  his  line  or  to  any  station 
in  the  territory  for  which  his  line  carries  grain  which  would  be  lower 
than  the  rate  now  in  effect,  and  this  question  he  answered  in  the 
negative.  Being  further  asked  why,  then,  the  putting  in  of  these 
rates  would  necessitate  a  reduction  at  Texarkana,  he  replied,  for  the 
reason  that  it  would  be  possible  to  so  manipulate  billing  that  grain 
from  St.  Louis  might  be  sent  on  to  Texarkana  at  the  balance  of  the 
through  rate  from  Elansas  City  to  Texarkana  through  Little  Bock. 

The  Ifissouri  Pacific  system  runs  from  both  St.  Louis  and  Kansas 
City  through  Little  Bock  to  Texarkana.  It  permits  the  stoppage  in 
transit  of  grain  at  Little  Bock  and  its  subsequent  reconsignment  at 
the  balance  of  the  through  rate.  At  present  the  rate  to  Texarkana  is 
2  cents  higher  than  to  Little  Rock  from  both  St.  Louis  and  Kansas 
City;  if  the  proposed  rates  are  established,  the  rate  from  St.  Louis 
to  Texarkana  will  be  6  cents  higher  than  that  to  Little  Bock.  If, 
therefore,  a  shipment  were  made  from  Kansas  City  to  Little  Bock,  it 
would  be  possible  to  substitute  a  car  of  the  same  Idnd  of  grain  which 
had  come  from  St.  Louis,  and  thus  to  send  it  to  Texarkana  for  2  cents 
per  100  poimds  instead  of  6  cents. 

While  this  is  possible,  it  would  result,  ordinarily,  in  no  practical 
benefit  to  the  grain  shipper.  These  two  carloads  of  grain  are  both 
at  Little  Bock,  either  one  can  be  sent  to  Texarkana  for  2  cents  per 
100  pounds,  and  ordinarily  it  would  be  a  matter  of  indifference  to 
the  owner  whether  the  carload  shipped  from  St.  Louis  or  the  carload 
shipped  from  Kansas  City  went  forward.  It  was,  however,  ex- 
plained that  inasmuch  as  the  St.  Louis  market  for  oats  is  sometimes 
lower  than  the  Kansas  City  market,  such  manipulation  of  billing 
might  occasionally  be  used  with  profit. 

18  I.  0.  C.  Rep. 


108  INTERSTATE    COMMEBOE   COMMISSION    EEP0BT8. 

This  forwarding  of  grain  upon  the  through  rate  when  it  results  in 
discrimination  or  improper  substitution  is  of  doubtful  legality,  but 
assuming  it  to  be  legal  and  to  be  beneficial  as  a  general  practice,  there 
can  be  no  difficulty  in  so  limiting  it  in  the  present  instance  as  to  re- 
move the  objection  of  the  Kansas  City  Southern.  If  these  traffic  gen- 
tlemen will  bring  to  that  matter  a  tithe  of  the  fertility  of  invention 
which  they  have  exhibited  in  finding  reasons  why  the  order  of  the 
Conmiission  can  not  be  enforced,  that  objection  can  be  overcome. 

If  the  Kansas  City  Southern  Railway,  without  any  justifiable  rea- 
son, sees  fit  to  reduce  its  rates  and  thereby  to  bring  on  a  general  re- 
duction in  this  territory,  that  is  the  misfortune  of  the  competitors  of 
that  company.  We  have  no  desire  at  this  time  to  precipitate  any 
general  reduction  in  those  grain  rates,  but  we  can  not  be  deterred 
from  action  which  seems  right  by  the  unreasonable  threat  of  some 
railway  company  that  it  will  injure  itself  and  its  competitors  if  that 
action  is  taken. 

To  avoid,  however,  giving  any  possible  color  to  such  action  upon 
the  paH;  of  the  Kansas  City  Southern  we  have  decided  to  make  the 
differential  between  Kansas  City  and  St.  Louis  into  this  territory 
1  cent  less  than  our  former  order  contemplated;  that  is  to  say,  to 
make  these  proportional  rates  12  cents  on  coarse  grains  and  their 
products  and  14  cents  on  wheat  and  its  products.  We  shall  accord- 
ingly deny  the  petition  for  rehearing,  but  shall  strike  off  our  former 
order  and  issue  a  new  order  putting  in  effect  the  rates  above  given. 
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No.  1163. 
FOREST  Cmr  FREIGHT  BUREAU 

V. 

ANN  ARBOR  RAILROAD  COMPANY  j  ASHLAND  &  WEST- 
ERN RAILWAY  COMPANY;  BALTIMORE  &  OHIO  RAIL- 
ROAD COMPANY;  BALTIMORE  &  OHIO  SOUTHWESTERN 
RAILROAD  COMPANY;  BESSEMER  &  LAKE  ERIE  RAIL- 
ROAD COMPANY;  BOSTON  &  ALBANY  RAILROAD  COM- 
PANY; BOSTON  &  MAINE  RAILROAD;  BUFFALO  & 
SUSQUEHANNA  RAILWAY  COMPANY;  CLEVEIAND  & 
BUFFALO  TRANSIT  COMPANY;  CANADIAN  LAKE  UNE; 
CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY;  CEN- 
TRAL INDIANA  RAILWAY  COMPANY;  CENTRAL  VER- 
MONT RAILWAY  COMPANY;  CHESAPEAKE  Sb  OHIO 
RAILWAY  COMPANY;  CHICAGO  &  EASTERN  ILLINOIS 
RAILROAD  COMPANY;  CHICAGO,  INDIANA  &  EASTERN 
RAILWAY  COMPANY;  CHICAGO,  PEORIA  &  ST.  LOUIS 
RAILWAY  COMPANY  OF  ILLINOIS;  CINCINNATI,  HAM- 
ILTON &  DAYTON  RAILWAY  COMPANY,  AND  JUDSON 
HARMON,  RECEIVER  THEREOF;  CLEVELAND,  CINCIN- 
NATI, CHICAGO  &  ST.  LOUIS  RAILWAY  COMPANY;  DE- 
TROIT &  CLEVELAND  NAVIGATION  COMPANY;  DETROIT 
&  BUFFALO  STEAMBOAT  COMPANY;  DELAWARE,  LACK- 
AWANNA &  WESTERN  RAILROAD  COMPANY;  DETROIT, 
TOLEDO  &  IRONTON  RAILWAY  COMPANY;  ERIE  & 
WESTERN  TRANSPORTATION  COMPANY;  ELGIN,  JOLEET 
&  EASTERN  RAILWAY  COMPANY;  ERIE  RAILROAD 
COMPANY;  EVANSVILLE  &  INDIANAPOLIS  RAILROAD 
COMPANY;  EVANSVILLE  &  TERRE  HAUTE  RAILROAD 
COMPANY;  GRAND  RAPIDS  &  INDIANA  RAILWAY  COM- 
PANY; GRAND  TRUNK  RAILWAY  COMPANY;  HOCKING 
VALLEY  RAILWAY  COMPANY;  LAKE  ERIE  &  WESTERN 
RAILROAD  COMPANY;  LAKE  SHORE  &  MICHIGAN  SOUTH- 
ERN RAILWAY  COMPANY;  LEHIGH  VALLEY  RAILROAD 
COMPANY;  MUTUAL  TRANSIT  COMPANY;  MAINE  CEN- 
TRAL RAILROAD  COMPANY;  MARIETTA,  COLUMBUS  & 
CLEVELAND  RAILROAD  COMPANY;  MICHIGAN  CENTRAL 
RAILROAD  COMPANY;  MERCHANTS  MONTREAL  LINE; 
NEW  YORK  CENTRAL  &  HUDSON  RIVER  RAILROAD 
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COMPANY;  NEW  YORK,  CHICAGO  &  ST.  LOUIS  RAILROAD 
COMPANY;  NEW  YORK,  ONTARIO  &  WESTERN  RAILWAY 
COMPANY;  NORFOLK  &  WESTERN  RAILWAY  COMPANY; 
NEW  YORK,  NEW  HAVEN  &  HARTFORD  RAILROAD 
COMPANY;  PENNSYLVANLi  RAILROAD  COMPANY;  PERE 
MARQUETTE  RAILROAD  COMPANY,  AND  JUDSON  HAR- 
MON, RECEIVER  THEREOF;  PHILADELPHIA  &  READING 
RAILWAY  COMPANY;  PITTSBURG  &  LAKE  ERIE  RAIL- 
ROAD  COMPANY;  RUTLAND  RAILROAD  COMPANY;  RUT- 
LAND TRANSIT  COMPANY;  SOUTHERN  RAILWAY  COM- 
PANY; SOUTHERN  INDLiNA  RAILWAY  COMPANY; 
TOLEDO  &  OHIO  CENTRAL  RAILWAY  COMPANY ;  TOLEDO 
PEORLA.  &  WESTERN  RAILWAY  COMPANY;  TOLEDO,  ST. 
LOUIS  &  WESTERN  RAILROAD  COMPANY;  VANDALLA 
RAILROAD  COMPANY;  WABASH  RAILROAD  COMPANY; 
WEST  SHORE  RAILROAD  COMPANY,  AND  WHEELING  & 
LAKE  ERIE  RAILROAD  COMPANY. 


Submitted  January  10,  1908.    Decided  February  4,  1908. 


L  Forest  City  Freight  Bureau,  a  concern  which  admits  members  upon  written  con- 
tract to  perform  certain  services  in  return  for  an  annual  fee,  is  an  association 
competent  to  bring  a  complaint  before  the  Commission  under  the  act  to  regulate 
commerce.  The  fact  that  it  may  not  be  able  to  answer  in  costs  in  case  such 
should  be  awarded  against  it  on  an  appeal  from  the  Commission  to  the  courts 
does  not  take  away  its  right  to  bring  complaint  under  the  act. 

2.  The  inclusion  of  wire  brushes  and  brooms,  not  toilet,  in  cases  in  less  than  carloads, 
in  the  first  class  is  unreasonable.  Defendants  ordered  to  classify  such  bruaheB 
and  brooms  in  the  third  class. 

H.  H,  Henry  for  complainant. 

John  n,  Clarke  for  New  York,  Chicago  &  St.  Louis  Railroad  Com- 
pany, and  Delaware,  Lackawanna  &  Western  Railroad  Company. 

Squire,  Sanders  <Sc  Dempsey  and  C.  T,  Brooks  for  Central  Indiana 
Railway  Company;  Chicago,  Indiana  &  Eastern  Railway  Company; 
Grand  Rapids  &  Indiana  Railway  Company;  Erie  &  Western  Trans- 
portation Company;  Pennsylvania  Railroad  Company;  Toledo,  Pe- 
oria &  Western  Railway  Company;  VandaUa  Railroad  Company, 
and  Pennsylvania  Company. 

H,  Murray  Andrews  for  Erie  Railroad  Company. 

F.  J.  Jerome  for  I^ake  Shore  &  Michigan  Southern  Railway  Com- 
pany; New  York  Central  &  Hudson  River  Railroad  Company; 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company;  Boston 
&  Albany  Railroad  Company;  Michigan  Central  Railroad  Company; 
Chicago,  Indiana  &  Eastern  Railway  Company;  Lake  Erie  &  Western 
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Railroad  Ck>mpan7;  Pittsburg  &  Lake  Erie  Railroad  Company;  West 
Shore  Railroad  Company;  Rutland  Railroad  Company,  and  Rutland 
Transit  Company. 

Repobt  of  the  Commission. 

Lanb,  CcmmiMioner: 

The  complaint  here  is  directed  against  carriers  in  what  is  known 
as  ''Official  Classification  territory/' 

The  matter  in  dispute  is  the  reasonableness  of  the  classification, 
in  what  is  known  as  Official  Classification  territory,  of  wire  brushes 
and  wire  brooms.  Official  Classification  No.  30,  effective  August  1, 
1907,  contains  the  following: 

Bnuhee  (not  otherwise  q[>ecified)  in  bundles  or  boxes,  less  than  carload,  first  daas; 
carioads,  third  class. 

It  is  conceded  that  the  wire  brushes  and  wire  brooms  produced 
by  complainant  at  the  hearing  and  referred  to  in  its  complaint  are 
covered  by  the  above  provision  of  the  Official  Classification  and  are 
thereby  subjected  to  first-class  rates  when  shipped  in  less  than  car- 
load lots.  Complaint  asks  that  such  less  than  carload  shipments  be 
given  fourth-class  rates. 

The  complaint  here  is  brought  by  the  Forest  City  Freight  Bureau, 
It  appears  from  the  testimony  that  the  method  of  organization  of 
the  Forest  City  Freight  Bureau  is  as  follows:  An  office  is  maintained 
by  J.  R.  Charles^  the  manager  of  the  bureau.  Members  become  such 
by  entering  into  written  contracts  with  the  bureau  by  which  they 
pay  a  stipulated  annual  fee  and  the  bureau  undertakes  to  perform 
certain  services  in  the  adjustment  of  disputes  with  railways  and  in 
the  prosecution  of  necessary  proceedings.  The  point  is  made  by 
defendants  that  the  bureau  is  not  a  voluntary  association  within  any 
definition  in  the  books  or  within  the  meaning  of  section  13  of  the  act 
to  regulate  commerce.  It  is  also  argued  by  the  defendants  that  the 
case  should  not  be  decided  on  a  complaint  brought  by  the  bureau, 
"since  if  an  appeal  were  taken  from  the  decision  of  the  Commission 
to  the  courts,  there  would  be  no  responsible  party  to  answer  for  costs 
in  case  the  defendants  should  prevail." 

Complaint  is  brought  by  the  bureau  on  behalf  of  one  of  its  sub- 
scribers, the  Osborne  Manufacturing  Company,  of  Cleveland,  Ohio. 
The  Osborne  Company  is  engaged  in  the  manufacture  of  wire  brushes 
and  brooms  at  Cleveland,  Ohio,  and  also  at  Durham,  N.  H.,  both 
points  being  situated  in  Official  Classification  territory.  From  each 
of  its  factories  it  ships  to  every  state  and  territory  of  the  Union,  its 
shipments  in  all  cases  being  in  less  than  carload  lots  and  being,  there- 
fore, subjected  to  first-class  rates.  The  Osborne  Company  also  manu- 
factures various  small  hardware  specialties,  as  well  as  bristle  and 
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fiber  brushes  of  the  coarser  grades.     Only  the  wire  brooms  and 
brushes,  however,  were  included  in  the  complaint  here. 

Wire  brushes  not  intended  for  toilet  use  are  a  rough,  heavy,  low- 
priced  product.  Samples  of  many  of  them  have  been  displayed  to 
the  Commission.  Without  undertaking  to  describe  all  the  diflFferent 
varieties  in  detail,  it  may  be  said  that  the  backs  of  these  brushes  are 
made  of  plain,  imfinished  hardwood  blocks.  The  brush  parts  are 
made  of  ordinary  brush  wire  and  the  parts  are  put  together  with 
common  wire  nails.  They  serve  various  uses,  such  as  scrubbing  or 
cleaning  meat  blocks  in  butcher  shops,  or  cleaning  the  following  arti- 
cles: Metal  surfaces,  architectural  iron  work  and  elevator  fronts, 
paint  from  stoneware,  metal  castings,  flues  and  chimneys,  scale  from 
hot  billets  of  steel,  sweeping  streets  and  stables,  and  various  other 
uses.  Other  wire  brushes  manufactured  by  the  Osborne  Company 
are  entirely  of  metal,  having  no  wooden  back,  but  are  intended  for 
rough  and  heavy  work,  and,  so  far  as  value  and  liability  to  damage 
go,  are  included  in  what  is  hereafter  said. 

These  wire  brushes  and  brooms  are  practically  immune  from  dam- 
age while  in  course  of  transit.  They  can  not  be  broken  by  rough 
treatment,  nor  can  they  be  injured  by  being  wet  unless  the  exposure 
to  water  should  be  excessive  and  prolonged.  They  are  of  course 
subject  to  injury  by  fixe,  but  not  by  any  other  cause.  It  was  stated 
by  the  general  manager  of  the  Osborne  Company  that  his  concern 
had  not  in  fifteen  years  had  any  occasion  to  make  claim  for  damage 
in  transit  on  this  class  of  goods. 

Wire  brushes  are  nested  in  packing  by  forcing  the  wires  of  two 
brushes  together,  so  that  the  two  will  go  within  a  space  that  would 
otherwise  be  occupied  by  one  were  this  not  done.  Bristle  and  fiber 
brushes  can  not  be  so  nested.  The  weight  of  wire  brushes  per  cubic 
foot,  when  packed  for  shipment,  ranges  from  22J  to  55  pounds,  the 
average  weight  per  cubic  foot  being  38  pounds.  A  counter  display 
case  containing  a  variety  of  small  brushes  contains  2  cubic  feet  and 
weighs  45  pounds.  No  other  form  of  shipment  is  made,  however, 
weighing  less  than  36  pounds  per  cubic  foot,  and  the  average  of  all 
shipments  is  as  above  stated. 

These  brushes  in  value  per  cubic  foot  range  from  $2.70  for  the 
counter  display  case,  above  referred  to,  to  $10.80  for  the  rotary  wire 
brush  made  entirely  of  metal.  The  average  value  per  cubic  foot 
of  all  shipments  of  wire  brushes  made  by  the  Osborne  Company  is 
$6.15. 

The  annual  shipments  of  wire  brushes  and  brooms  made  by  the 
Osborne  Company  amount  to  from  600,000  to  800,000  pounds.  The 
Osborne  Company  manufactures  and  ships  about  20  per  cent  of  the 
total  output  of  these  4)rushes  and  brooms  in  the  United  States. 
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In  Official  Classification  territory  fourth-class  rates  are  approxi- 
mately 50  per  cent  of  first-class  rates;  third-class  rates  are  approxi- 
mately 60  per  cent  to  65  per  cent  of  first-class  rates,  and  second- 
class  rates  are  approximately  80  per  cent  to  85  per  cent  of  first-class 
rates. 

Complainant  showed  that  the  refusal  of  the  carriers  in  Offidal 
Classification  territory  to  make  a  separate  classificationf  or  wire  brushes 
not  intended  for  toilet  use  causes  these  rough  products  to  pay  the 
same  rate  per  100  pounds  as  the  finest  grades  of  toilet  brudies. 
For  purposes  of  comparison-  there  were  produced  before  the  Com- 
mission certain  fine  tooth  brushes  and  fine  hair  brushes.  Tooth 
brushes  ^ere  shown,  for  instance,  which  when  packed  weigh  36 
poimds  per  cubic  foot,  and  are  worth  in  the  neighborhood  of  $60  per 
cubic  foot.  This  valuation,  it  was  testified  by  a  dealer  in  these  com- 
modities, is  a  conservatively  estimated  average  for  all  kinds  of  tooth 
brushes,  both  high  priced  and  low  priced.  It  was  also  testified  by  a 
dealer  in  hair  brushes  that,  takiog  all  grades  together,  the  average 
vahie  per  cubic  foot  of  his  shipments  would  be  $27,  and  the  weight 
per  cubic  foot  36  poimds.  It  was  also  testified  that  these  toilet 
brushes  were  easily  susceptible  to  injury  by  rough  handling  pr  by 
dampness.  They  are  made  of  bristles  subject  to  damage  by  discolora- 
tion and  with  polished  backs,  which  are  easily  marred  or  discolored. 

Many  brushes  of  the  coarser  and  less  expensive  sorts,  made  from 
bristles,  rice  root,  bassine,  tampico,  and  other  materials  were  shown. 
Horse  brushes  of  these  various  materials  range  in  weight  per  cubic  foot 
from  12}  poimds  to  25  pounds,  the  average  being  about  18§  pounds. 
Scrubbing  brushes  of  the  above  materials  range  in  weight  from  12  J 
pounds  per  cubic  foot  to  21  pounds  per  cubic  foot,  the  average  being 
about  16}  pounds.  In  value  these  cheaper  bristle  and  fiber  brushes 
range  when  packed  for  shipment  from  90  cents  per  cubic  foot  to  $27 
per  cubic  toot. 

It  is  claimed  by  defendants  that  wire  brushes  should  not  be  sep- 
arated from  bristle  and  fiber  brushes  in  the  classification,  for  the  rea- 
son that  wire  brushes  and  bristle  and  fiber  brushes  in  many  cases 
are  used  for  the  same  purposes  and  therefore  are  in  competition  with 
each  other  in  the  market.  As  to  some  wire  brushes,  such  as  horse 
brushes,  this  is  perhaps  true.  Street  sweepers'  brooms  are  also  made 
both  of  fiber  and  of  wire.  The  testimony  is,  however,  that  the  two 
sorts  of  brooms  answer  different  uses  and  are  not  really  in  competition 
one  with  the  other. 

An  examination  of  the  Western  Classification  shows  that  the  dis- 
tinction contended  for  by  complainant  is  there  made,  separate  head- 
ings being  provided  for  brushes  made  of  bristle  and  hair  in  boxes; 
for  silver-mounted  brushes i  for  steel  bristle  brushes  in  bundles;  for 
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steel  bristle  brushes  in  boxes;  and  for  vegetable  fiber  brushes  in 
bundles  as  well  as  in  boxes,  and  also  for  wood  fiber  brushes  in  bundles 
as  well  as  in  boxes. 

The  complaint  is  well  brought.  Forest  City  Freight  Bureau  is 
certainly  included  within  the  language  of  section  13,  which  pro- 
vides that  "any  person,  firm,  corporation  or  association,  or  any 
mercantile,  agricultural  or  manufacturing  society,"  etc.,  may  bring 
complaint  under  the  act.  If  it  were  intended  that  only  those  from 
whom  a  judgment  for  costs  could  be  collected  should  be  allowed  to 
make  complaint  before  the  Commission,  it  would  have  been  so  stated 
in  the  act.  The  language  used  is  so  broad  and  general  as  to  give  any 
person  or  any  association  or  society,  however  formed,  the  right  to 
bring  complaint  and  to  secure  a  finding  from  the  Commission. 
Even  the  absence  of  direct  damage  to  the  complainant,  the  act 
specifically  provides,  is  not  ground  for  dismissing  any  complaint. 

It  is  apparent  from  the  testimony  and  also  from  an  examination 
of  the  various  sorts  of  brushes  now  included  in  the  Official  Classifica- 
tion as  brushes,  not  otherwise  specified,  that  the  wire  brooms  and 
brushes  of  the  sort  manufactured  by  the  Osborne  Company  should 
take  a  lower  rate  than  is  provided  for  bristle  and  fiber  brooms  and 
brushes.  They  are  heavier,  less  likely  to  be  damaged  while  in  ship- 
ment, and  on  the  whole  of  less  value  than  the  bristle  and  fiber  brushes. 

Without  at  all  receding  from  or  weakening  previous  utterances  of 
this  Conunission  to  the  effect  that  differences  in  value  or  differences 
in  cost  of  transportation  would  not  in  all  cases  suffice  to  secure  a 
change  in  classification,  it  is  apparent  that  in  this  case  there  is  a 
broad  line  of  difference  between  fiber  and  bristle  brushes  on  the  one 
hand  and  wire  brushes  on  the  other,  and  that  justice  requires  that 
this  difference  should  be  recognized  by  the  carriers  in  their  classifica- 
tion and  that  a  separate  heading  should  be  made  for  "wire  brushes 
and  brooms,  not  toilet,  in  cases." 

Complainant  has  asked  that  these  wire  brushes  and  brooms  be 
placed  in  the  fourth  class.  The  Commission  is  not  convinced  that 
this  should  be  done.  .The  raw  materials  from  which  wire  brushes 
are  manufactured  are  in  the  fourth  class,  and  no  reason  appears  why 
these  brushes  should  not  follow  the  general  rule  of  classification  and 
take  a  somewhat  higher  rating  than  is  given  to  the  raw  materials 
from  which  they  are  manufactured. 

It  is  therefore  directed  that  these  wire  brushes  and  brooms,  not 
toilet,  in  cases,  when  shipped  in  interstate  or  foreign  commerce  in 
less  than  carload  lots,  shall  be  placed  in  the  third  class. 
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No.  1188. 
BOMONA  OOLinC  STONE  COMPANY 

VANDALIA  RAILROAD  COMPANY. 


SubmUUd  December  i4, 1907.    Decided  February  4t  1908. 


1.  A  rale  of  acarrier  sal^ect  to  the  act  to  legalate  oommeroe,  by  which  Bhipments  of 

atone  from  nonacale  points  are  billed  from  such  points  at  weights  equal  to  the 
marked  capacity  of  the  cars,  subject  to  correction  when  weights  are  taken,  is 
onrsaaonable,  because  upon  soch  cars  as  are  not  in  fiust  weighed  before  deUyery 
the  carriers  prooeed  to  collect  freight  upon  snch  marked  capacity  weights.  A  • 
change  of  such  rale  to  a  rale  that  soch  shipments  shall  be  billed  at  the  pnb- 
lidied  carload  minimnm  held  to  be  aW  indefensible. 

2.  Defendant  carrier  ordered  to  desist  and  refrain  from  showing  purported  weights 

upon  its  billing  until  such  weights  shall  have  been  ascertained  either  by  weigh* 
ing  or  by  some  fiir  method  of  computation  from  cubic  contents. 

Walter  Keider  for  complainant 
John  Q.  WiUiama  for  defendant. 

Refobt  of  the  COMMiaSlOTSf. 

Lane,  Commissioner: 

Complainant  is  an  Indiana  corporation  engaged  in  quarrying  and 
shipping  stone  from  Romona,  Ind.,  to  its  customers  in  various  states. 
By  this  complaint  it  asks  the  Commission  to  order  the  defendant  to 
cease  and  desist  from  its  present  pi*actice  of  billing  carload  shipments 
of  stone  at  the  marked  capacity  of  the  ears.  It  also  asks  that 
defendant  be  ordered  to  bill  said  shipments  at  the  published  carload 
minima  of  the  cars. 

It  appears  that  the  marked  capacity  of  cars  furnished  for  loading 
stone  is  much  in  excess  of  the  carload  minima  provided  by  the  tariflfs. 
It  also  appears  that  the  physical  capacity  of  the  cars  is  somewhat  in 
excess  of  the  marked  capacity;  also  that  as  to  many  shipments  the 
complainant  loads  in  excess  of  the  marked  capacity.  As  to  many 
other  shipments,  however,  it  loads  but  little  above  the  carload  minima, 
for  the  reason  that  orders  from  customers  are  in  many  cases  less  than 
the  physical  capacity  or  even  the  marked  capacity  of  cars  furnished, 
although  in  excess  of  the  minima  provided  by  the  tariffs. 

At  Romona,  where  this  btone  is  loaded  by  complainant,  there  are 
no  scales.    Oirs  must  therefore  be  weighed  in  transit  if  freight  charges 
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are  to  be  based  upon  correct  weights.  It  is  the  practice  of  defendant 
to  bill  carload  shipments  of  stone  at  Romona  at  the  marked  capacity 
of  the  cars.  The  rules  of  the  defendant  provide  that  these  cars  shall 
be  weighed  while  in  transit  and  that  the  weights  so  put  upon  the  bills 
as  estimated  weights  shall  be  corrected  to  correspond  to  the  actual 
weights  as  shown  by  the  scales.  Complainant  asserts,  however,  that 
a  considerable  percentage  of  cars  of  stone  shipped  by  it  are  never 
actuallj"  weighed  and  that  the  weights  placed  upon  the  billing  at  the 
point  of  origin  are  therefore  in  some  instances  never  corrected.  This 
forces  the  consignees  of  such  shipments  to  either  pay  more  than  the 
rightful  transportation  charges,  or  to  refuse  to  receive  the  stone. 

A  showing  was  made  in  the  testimony  that  412  cars  were  shipped 
by  complainant  over  the  lines  of  defendant  during  the  seasons  1906-7. 
Of  these  412  cars  41  were  delivered  and  freight  collected  upon  weights 
estimated  at  the  marked  capacity  of  the  cars.  It  is  stated  by  defend- 
ant that  11  of  the  41  cars  were  never  weighed,  and  that  as  to  the 
remaining  30  the  clerks  failed  to  correct  the  billing.  Of  these  412 
cars  77  were  moving  to  points  outside  of  the  state  of  Indiana.  Of 
the  77  cars  so  moving  in  interstate  transportation  33  were  delivered 
without  a  correction  of  billing. 

Complainant's  contention  is  that  no  rule  or  practice  of  the  railroad 
company  should  cause  it  to  pay  freight  upon  more  than  the  actual 
weight,  even  though  refunds  be  promptly  made.  He  further  shows 
that  considerable  dispute  and  even  litigation  have  arisen  over  the 
refunds  upon  the  shipments  upon  which  it  is  claimed  freight  was 
collected  for  more  than  actual  weights. 

Defendant  admits  pmctically  all  the  facts  as  above  stated,  but  con- 
tends, first,  that  its  rules  as  to  billing  and  weighing  are  not  within  the 
jurisdiction  of  the  Commission,  and,  second,  that  its  practice  is  a 
reasonable  and  proper  one.  On  the  second  point  it  says  that  the  rule 
was  adopted  to  encourage  the  loading  of  cars  to  capacity,  thus  helping 
to  secure  the  fullest  use  of  equipment. 

Our  conclusions  are: 

Although  it  is  not  in  the  record,  it  may  be  added  that  the  Commis- 
sion finds  that  other  carriers  subject  to  the  act,  handling  large  ton- 
nages of  various  products,  do  not  attempt  to  indicate  weights  of 
shipments  upon  their  billing  until  such  weights  have  been  actually 
determined. 

This  rule  is  certainly  placed  under  the  jurisdiction  of  the  Commission 
by  section  15  of  the  act  to  regulate  commerce,  which  provides  that  the 
Commission  is  authorized  after  full  hearing  upon  a  complaint  if  "it 
shall  be  of  the  opinion  that  any  of  the  rates  or  charges  whatsoever 
demanded,  charged,  or  collected  by  any  common  carrier  or  carriers 
subject)  to  the  provisions  of  this  act  for  the  transportation  of  persons 
or  property  as  defined  in  the  first  section  of  this  act,  or  that  any  regvr 
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laiians  arjpractioes  whatsoever  qf  ntch  carrier  or  carriers  affecting  such 
ratee^  are  unjust  and  unreasonable,  or  unjustly  discriminatory,  or 
unduly  preferential  or  prejudicial,  or  otherwise  in  violation  of  any  of 
the  provisions  of  this  act,  to  determine  and  prescribe  what  will  be  the 
just  and  reasonable  rate  or  rates,  charge  or  charges,  to  be  thereafter 
observed  in  such  case  as  the  maximum  to  be  charged;  and  what  regvr 
lotion  or  practice  in  respect  to  such  transportation  is  jtist^fair^  and 
reasonable  to  he  thereafter  followed;  and  to  make  an  order  that  the 
carrier  shall  cease  and  desist  from  such  violation." 

It  is  apparent  that  the  carrier  by  its  practice  here  places  upon  its 
billing  at  the  point  of  origin  of  this  stone  a  weight  that  is  necessarily 
incorrect.  In  some  cases  this  weight  will  be  excessive;  in  others,  as 
appears  from  the  testimony,  it  will  be  too  small.  It  only  remains  for 
the  cars  to  get  past  the  scales  without  *being  weighed  for  this  erro- 
neous weight  to  be  made  the  basis  of  a  collection  of  freight  money 
which  will  be  different  from  the  lawful  charge. 

Complainant  asks  that  these  cars  be  billed  at  the  carload  minima. 
It  is  evident  that  this  would  be  quite  as  unjust  and  quite  as  unreason- 
able as  the  present  practice  of  billing  at  the  marked  capacity  of  the 
cars.  We  perceive  no  justification  for  a  rule  that  weights  having  no 
real  relation  to  the  actual  weight  of  the  loads  upon  the  cars  shall  be 
placed  upon  the  billing  at  point  of  origin.  If  no  weights  are  shown 
upon  the  billing,  an  actual  weighing  at  the  scale  points  would  seem  to 
be  more  likely  than  under  the  practice  of  applying  an  estimated  weight 
arbitrarily.  - 

The  practice  here  is  not  like  the  practice  provided  for  by  certain 
tariffs  which  specify  estimated  weights  for  certain  articles  where 
weighing  is  impracticable.  There  is  no  provision  in  the  tariff  of  the 
defendant  for  the  final  collection  of  the  freight  upon  this  stone  at  an 
estimated  weight;  and  if  there  were,  the  provision  would  have  to  pro- 
vide for  some  measure  of  the  weight  by  means  of  the  cubical  contents 
or  otherwise. 

Defendant  should  cease  and  desist  from  indicating  upon  its  waybills 
the  weight  of  interstate  carload  shipments  of  stone  until  such  weight 
has  actually  been  determined.  The  present  practice,  in  a  certain  per- 
centage of  the  shipments,  compels  the  receiver  of  the  stone  either  to 
submit  to  an  unjust  charge  with  the  resulting  burden  of  prosecuting  a 
claim  for  refund,  or  else  to  refuse  to  receive  the  shipment. 

If  it  is  desired  to  place  upon  the  waybills  statements  of  the  marked 
capacity  of  the  cars  as  such,  there  can  of  course  be  no  objection  to 
such  practice,  provided  such  statements  do  not  purport  to  show 
weights  of  the  loads  upon  the  cars  to  be  used  as  a  basis  of  collections 
of  charges  from  the  consignees. 

An  order  will  be  entered  accordingly. 
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No.  1281. 
FOREST  CITY  FREIGHT  BUREAU 

V. 

ANN  ARBOR  RAILROAD  COMPANY;  ASHLAND  &  WESTERN 
RAILWAY  COMPANY;  BALTIMORE  &  OHIO  RAILROAD 
COMPANY;  BALTIMORE  &  OHIO  SOUTHWESTERN  RAIL- 
ROAD COMPANY;  BESSEMER  &  LAKE  ERIE  RAILROAD 
COMPANY;  BOSTON  &  ALBANY  RAILROAD  COMPANY; 
BOSTON  &  MAINE  RAILROAD;  BUFFALO  &  SUSQUE- 
HANNA RAILWAY  COMPANY;  CLEVELAND  &  BUFFALO 
TRANSIT  COMPANY;  CANADL^  LAKE  LINE;  CENTRAL 
RAILROAD  COMPANY  OF  NEW  JERSEY;  CENTRAL  IN- 
DIANA RAILWAY  COMPANY;  CENTRAL  VERMONT  RAIL- 
WAY COMPANY;  CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY; CHICAGO  &  EASTERN  ILLINOIS  RAILROAD  COMr 
PANY;  CHICAGO,  INDIANA  &  EASTERN  RAILWAY  COM- 
PANY; CHICAGO,  PEORIA.  &  ST.  LOUIS  RAILWAY  COM- 
PANY OF  ILLINOIS;  CINCINNATI,  HAMILTON  &  DAYTON 
RAILWAY  COMPANY,  AND  JUDSON  HARMON,  RECEIVER 
THEREOF;  CLEVELAND,  CINCINNATI,  CHICAGO  &  ST. 
LOUIS  RAILWAY  COMPANY;  DETROIT  &  CLEVELAND 
NAVIGATION  COMPANY;  DETROIT  &  BUFFALO  STEAM- 
BOAT COMPANY;  DELAWARE,  LACKAWANNA  &  WEST- 
ERN RAILROAD  COMPANY;  DETROIT,  TOLEDO  &  IRON- 
TON  RAILWAY  COMPANY;  ERIE  &  WESTERN  TRANSPOR- 
TATION COMPANY;  ERIE  RAILROAD  COMPANY;  EVANS- 
VILLE  &  INDIANAPOLIS  RAILROAD  COMPANY;  EVANS- 
Vn.T.E  &  TERRE  HAUTE  RAILROAD  COMPANY;  GRAND 
RAPIDS  &  INDIANA  RAILWAY  COMPANY;  GRAND  TRUNK 
RAILWAY  COMPANY;  HOCKING  VALLEY  RAILWAY  COM- 
PANY; LAKE  ERIE  &  WESTERN  RAILROAD  COMPANY; 
LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COM- 
PANY; LEHIGH  VALLEY  RAILROAD  COMPANY;  MUTUAL 
TRANSIT  COMPANY;  MAINE  CENTRAL  RAILROAD  COM- 
PANY; MARIETTA,  COLUMBUS  &  CLEVELAND  RAILROAD 
COMPANY;  MICHIGAN  CENTRAL  RAILROAD  COMPANY; 
MERCHANTS  MONTREAL  LINE;  NEW  YORK  CENTRAL 
&  HUDSON  RR^R  RAILROAD  COMPANY;  NEW  YORK, 
CmCAGO  &  ST.  LOUIS  RAILROAD  COMPANY;  NEW  YORK, 
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ONTAEIO  &  WESTERN  RAILWAY  COMPANY;  NORFOLK 
&  WESTEJRN  RAILWAY  COMPANY;  NEW  YORK,  NEW 
HAVEN  &  HARTFORD  RAILROAD  COMPANY;  PENNSYL- 
VANIA  RAILROAD  COMPANY;  PENNSYLVANIA  COM- 
PANY;  PERE  MARQUETTE  RAILROAD  COMPANY,  AND 
JUDSON  HARMON,  RECEIVER  THEREOF;  PHILADEL- 
PHIA  &  READING  RAILWAY  COMPANY;  PITTSBURQ  & 
LAKE  ERIE  RAILROAD  COMPANY;  RUTLAND  RAILROAD 
COMPANY;  RUTLAND  TRANSIT  COMPANY;  SOUTHERN 
RAILWAY  COMPANY;  SOUTHERN  INDLUSTA  RAILWAY 
COMPANY;  TOLEDO  &  OHIO  CENTRAL  RAILWAY  COM- 
PANY; TOLEDO,  PEORIA  &  WESTERN  RAILWAY  COM- 
PANY; TOLEDO,  ST.  LOUIS  &  WESTERN  RAILROAD  COM- 
PANY; VANDALIA  RAILROAD  COMPANY;  WABASH  RAIL- 
ROAD  COMPANY;  WEST  SHORE  RAILROAD  COMl>ANY, 
AND  WHEEUNQ  &  LAKE  ERIE  RAILROAD  COMPANY. 


SvbmitUd  January  10,  1908.    Decided  February  4,  1908. 


1.  Gomptainuit  is  an  aasodaticm  within  the  meaning  of  section  13  of  the  act  and  is 

therefore  competent  to  bring  complaint  before  the  Commiflsion. 

2.  The  inclusion  of  wire  coat  hooks,  packed  in  cases,  when  shipped  in  less  than  carload 

kls,  in  the  third  cIms  in  Official  Classification  territory  is  not  shown  to  be 
nnreasonable,  and  the  complaint  is  dismissed. 

H.  H.  Henry  for  complainant. 

John  H.  Clarke  for  New  York,  Chicago  &  St.  Louis  Railroad  Com- 
pany and  Delaware,  Lackawana  &  Western  Railroad  Company. 

Squirey  Sanders  dk  Dempsey  and  C.  T,  BrooTcs  for  Central  Indiana 
Railway  Company;  Chicago,  Indiana  &  Eastern  Railway  Company; 
Grand  Rapids  &  Indiana  Railway  Company;  Erie  &  Western  Trans- 
portation Company;  Pennsylvania  Railroad  Company;  Toledo,  Peo- 
ria &  Western  Railway  Company;  Vandalia  Railroad  Company;  and 
Pennsylvania  Company. 

H.  Murray  Andrews  for  Erie  Railroad  Company. 

F.  J.  Jerome  for  Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany; New  York  Central  &  Hudson  River  Railroad  Company; 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company;  Boston 
&  Albany  Railroad  Company;  Michigan  Central  Railroad  Company; 
Chicago,  Indiana  &  Eastern  Railway  Company;  Lake  Erie  &  Western 
Railroad.Company;  Pittsburg  &  Lake  Erie  Railroad  Company;  West 
Shore  Railroad  Company;  Rutland  Railroad  Company;  and  Rutland 
Transit  Company. 
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Jcihn  E.  Morley  and  Kliney  ToUeys  dk  Goff  for  Baltimore  &  Ohio 
Railroad  Company  and  Baltimore  &  Southwestern  Railroad  Company. 

Report  of  the  Commission. 

CocKRELL,  Commissioner: 

The  complaint  here  is  directed  against  59  carriers,  which  have 
adopted  and  are  acting  under  the  so-called  Official  Classification. 
Complainant  asks  that  a  change  be  made  by  these  carriers  in  the  classi- 
fication of  wire  coat  hooks  packed  in  cases,  when  shipped  in  less  than 
carload  lots.  As  the  classification  now  stands  these  coat  hooks  are 
in  the  third  class,  being  included  in  "hardware  specialties  not  other- 
wise specified."  It  is  asked  that  they  be  transferred  to  the  fourth 
class. 

The  complaint  is  brought  by  the  Forest  City  Freight  Bureau.  The 
testimony  shows  that  the  method  of  organization  of  the  bureau  is  as 
follows:  An  office  is  maintained  by  J.  F.  Charles,  the  manager  of  the 
bureau.  Members  become  such  by  entering  into  written  contracts 
with  the  bureau  by  which  they  pay  a  stipulated  annual  fee.  The 
bureau  imdertakes  to  perform  certain  services  in  the  adjustment  of 
disputes  with  railways  and  in  the  prosecution  of  necessary  proceedings. 
It  is  claimed  by  defendants  that  the  bureau  is  not  a  voluntary  asso- 
ciation within  the  meaning  of  section  13  of  the  act  to  regulate  com- 
merce. Defendants  therefore  claim  that  the  case  should  not  be 
decided  on  the  complaint  brought  by  the  bureau,  saying  that  if  an 
appeal  were  taken  from  a  decision  of  the  Commission  to  the  courts, 
there  would  be  no  responsible  party  to  answer  for  costs  in  case  the 
defendants  should  prevail. 

The  complaint  here  is  brought  by  the  bureau  on  behalf  of  one  of  its 
subscribers,  the  Columbian  Hardware  Company.  This  company  is 
engaged  in  the  manufacture  of  various  specialties,  including  among 
other  products  the  wire  coat  hooks  referred  to  in  the  complaint. 

Exhibits  consisting  of  samples  of  these  coat  hooks  were  brought 
before  the  Commission  and  placed  in  evidence.  The  hooks  are  made 
of  ordinary  wire,  bent  by  machinery  into  the  shape  of  a  hook,  with  a 
thread  cut  upon  one  end  of  the  hook  in  order  that  it  may  be  screwed 
into  walls  or  ceilings.  These  are  the  ordinary  wardrobe  coat  hooks 
of  commerce.  Many  of  these  hooks  receive  no  finish  except  that 
given  the  wire  in  its  process  of  manufacture;  others  are  japanned; 
stiirothers  receive  a  copper  finish;  others  are  finished  with  a  coating 
of  brass,  and  a  very  small  percentage  of  the  output  is  plated  with 
nickel. 

When  ready  for  shipment  one-half  gross  of  these  hooks  are  packed 
in  a  pasteboard  carton,  24  of  these  cartons  being  placed  in  a  sub- 
stantial wooden  case.     The  case  containing  12  gross  as  delivered  to 
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the  earners  meamiies  9}  by  17  by  25  inches  aad  weighs  120  pounds* 
Its  value  is  approximately  $5. 

These  liooks  are  practically  indestractible  and  are  not  liable  to  in- 
jury in  transit  except  by  fire.  The  Columbian  Hardware  Company 
ships  these  hooks  from  its  factory  in  develand,  Ohio,  to  every  state 
in  the  Union.  It  has  one  competitor  at  Shelby,  Ohio.  Its  other 
competitors  are  situated  in  the  eastern  part  of  Official  Classification 
territory.  It  produces  about  25  per  cent  of  the  total  output  of  these 
hooks  in  the  United  States.  Its  output  is  about  65,000  gross  per 
year. 

The  wire  from  which  these  coat  hooks  are  manufactured  now  takes 
fourth-class  rates.  Some  six  or  eight  months  ago  this  wire  was  raised 
from  a  special  class  slightly  higher  than  fifth  class  to  fourth  class. 
When  ready  for  shipment  the  wire  is  simply  wrapped  in  paper. 

Complainant  produced  before  the  Conmiission  a  large  bronze^ 
spring-hinge,  which  is  manufactured  by  the  Columbian  Hardware 
Company  and  which  now  takes  third-class  rates,  the  same  as  are  given 
the  coat  hooks,  it  being  also  classed  as  a  ''hardware  specialty  not 
otherwise  specified."  Twenty-one  pair  of  these  hinges,  packed, 
will  weigh  415  poimds  and  are  contained  in  a  case  9^  by  17  by  25 
inches,  the  same  as  the  12  gross  of  coat  hooks.  The  value  of  this 
case  and  contents  is  approximately  $368.  These  hinges  are  finished 
in  bronze  and  would  be  tarnished  by  dampness;  also  they  are  made 
of  cast  metal  and  are  liable  to  breakage  by  rough  handling. 

It  was  diown  that  cast-iron  coat  hooks  perform  the  same  function 
as  wire  coat  hooks  and  are  somewhat  heavier.  These  cast-iron  coat 
hooks  now  take  third-class  rates.  It  was  also  shown  that  there  are  a 
nimiber  of  articles  of  less  value  than  the  coat  hooks,  which  are  also 
in  the  third  class,  such  as  bushing  bungs,  cast-iron  clamps,  iron 
comers  for  trunks,  stove-cover  lifters,  can  openers,  stove  plates, 
clock  weights,  etc. 

Third^lass  rates  in  Official  Classification  territory  are  approxi- 
mately 20  to  25  per  cent  higher  than  fourth-class  rates.  A  reduction 
in  the  classification  of  these  coat  hooks  with  the  corresponding  reduc- 
tion in  the  rate  would  inure  to  the  benefit  of  the  manufacturer,  it  being 
testified  by  the  manufacturer's  sales  agent  that  its  selling  price  would 
probably  not  be  reduced  even  though  the  classification  should  be 
changed.  There  is  no  evidence  to  show  that  the  Columbia  Hard- 
ware Company  is  at  any  competitive  disadvantage  in  any  market  by 
reason  of  this  classification. 

Our  conclusions  are: 

Forest  City  Freight  Bureau  is  an  association,  within  the  meaning 
of  section  13.  While  it  is  evident  that  the  wire  coat  hooks  discussed  in 
the  evidence  are  but  little  more  valuable  than  the  raw  material  from 
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which  they  are  made  and  no  more  liable  to  damage  in  transit,  still  we 
think  that  the  present  classification  is  not  unreasonable.  The  com- 
parison as  to  value  made  with  the  spring  hinges  shows  a  wide  dis- 
crepancy, but  it  is  not  shown  that  these  hinges  are  typical  of  the 
bulk  of  the  articles  placed  in  the  third  class.  It  appears,  moreover, 
that  many  articles  of  less  value  than  wire  coat  hooks  are  also  in  the 
third  class.  It  is  true  that  these  articles  instanced  at  the  hearing 
by  the  defendants  are  generally  made  of  cast  metal  somewhat  more 
liable  to  breakage  than  the  wire  coat  hooks.  It  does  not  appear, 
however,  that  any  considerable  loss  to  the  carriers  is  caused  by 
breakage  of  these  cast-iron  hardware  specialties. 
The  complaint  will  be  dismissed. 
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No.  988. 

IN  THE  MATTER  OF  RATES,  PRACTICES,  ACCOUNTS,  AND 
REVENUES  OF  CARRIERS  SUBJECT  TO  THE  ACT  TO 
REGULATE  COMMERCE. 


Mbruary  4, 1908. 


Pnctioee  of  oertain  carriers  relative  to  interetate  ehipments  declared  Ulegal  and 
criminal  proeecatioiifl  requested  to  be  instituted. 

John  H.  MarUe  tor  the  Commission. 

P.  jPI  Dunne  for  the  Southern  F^ific  Company. 

Report  of  the  Comhission. 

Lane,  Cbmmtmoner: 

A  hearing  was  held  in  the  city  of  San  Francisco,  Cal.,  pursuant  to 
the  above  order  of  the  Commission,  on  the  2d,  8d,  and  4th  days  of 
October,  1907.     From  the  evidence  there  adduced  we  find: 

1.  The  existence  of  an  extensive  system  of  preferential  rates 
granted  to  certain  shippers  on  state  business  by  the  Southern  Pacific 
Company.  The  record  discloses  a  list  of  108  firms,  corporations,  and 
individuals  who  enjoy  what  are  known  as  "  special  inside  rates" — ^less 
than  the  rates  published  to  the  general  public — on  the  movement  of 
certain  designated  traflic  between  points  withtn  the  state  of  Califor- 
nia. (Pp.  2,  3,  4,  5,  6,  7,  48,  49,  60,  61,  and  121  of  printed  transcript 
of  testimony  ) 

2.  That  shippers  paid  the  full  published  rate  in  the  first  instance 
and  were  allowed  the  refund  upon  claims  which  went  through  the 
auditing  department  under  instructions  from  the  traflic  department 
that  such  special  rates  should  apply  upon  intrastate  shipments  without 
tariff  authority.     (Pp.  2,  3,  4,  5,  6,  and  7,  printed  transcript.) 

3.  That  such  refunds  amounted  in  various  months  of  the  years  1906 
and  1907  to  from  $30,000  to  $50,000  per  month.     (P.  45.) 

4.  That  such  refunds  given  to  one  firm  amounted  to  the  sum  of 
$23,994  during  the  period  from  April,  1906  (the  date  of  the  San  Fran- 
cisco fire  when  all  previous  records  were  destroyed),  to  September  24, 
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1907,  and  such  refunds  to  other  shippers  ranged  in  amount  from  $13,690 
to  $22,251.     (Pp.  33,  37,  42,  57,  and  99.) 

5.  That  such  refunds  or  discounts  from  the  regular  rates  have  been 
continued  for  a  long  period  and  up  to  the  date  of  the  hearing  in 
October,  1907.     (Pp.  2,  3,  4,  5,  6,  7,  and  45.) 

6.  That  many  of  such  State  shippers  to  whom  such  refunds  were 
allowed  were  large  interstate  shippers.  (Pp.  6,  52,  54,  56-60,  76, 
79-80,  82-83,  86-89,  103,  108-109,  112,  121  et  seq.) 

7.  That  one  of  such  shippers  admitted  at  the  hearing  that  the  grant- 
ing of  such  inside  rate  on  the  state  movement  influenced  the  routing 
of  subsequent  interstate  shipment  of  such  traffic  over  the  rails  of  the 
Southern  Pacific  Company.     (P.  108.) 

8.  That  in  one  instance  the  general  freight  agent  of  the  Southern 
Pacific  Company  provided,  by  voucher  dated  July  31,  1906,  for  the 
paj^ment  to  an  interstate  shipper  of  one-half  of  the  local  rate  which 
such  shipper  had  paid  to  another  railroad  for  the  movement  from  point 
of  origin  to  a  Southern  Pacific  terminal  where  the  traffic  began  its 
interstate  journey  over  the  Southern  Pacific  lines.     (Pp.  33-35.) 

9.  That  there  existed  for  years  an  understanding  between  the  South- 
ern Pacific  Company  and  the  Santa  Fe  Company  and  certain  shippers 
of  dried  fruit,  that  the  traffic  which  moved  into  points  of  concentra- 
tion for  transcontinental  shipment  should  be  entitled  at  the  end  of  the 
shipping  season  to  a  refund  of  one-half  of  the  local  state  rate  charged 
at  the  time  of  the  original  movement.     (P.  85.) 

10.  That  the  voucher  books  containing  the  so-called  refunds  on 
State  shipments  also  contained  records  of  refunds  given  upon  inter- 
state shipments.     (Pp.  7,  8, 12, 15-19,  23-25,  27-35, 40,  43, 44,  and  80.) 

11.  That  some  of  such  refunds  upon  interstate  business  were  paid 
by  the  special  written  direction  of  freight  officials  after  the  claims 
had  been  denied  by  the  auditing  department.     (Pp.  16-18,  and  23-25. 

The  justification  offered  by  the  officials  and  representatives  of  the 
Southern  Pacific  Company  for  the  practices  revealed  was  that  in 
general  they  were  made  necessary  to  secure  traffic  which  shippers 
would  move  otherwise  were  such  rebates  not  granted. 

In  view  of  the  foregoing  it  is  directed  that  a  copy  of  the  transcript 
of  the  testimony  in  this  matter  be  forwarded  to  the  district  attorneys 
of  the  United  States  for  the  several  judicial  districts  wherein  offenses 
against  the  act  to  regulate  commerce  were  committed  as  shown  by  this 
record,  and  that  such  officials  be  requested  to  institute  such  prosecu- 
tions under  the  law  as  may  be  warranted. 
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No.  1217. 
JOHN  B.  MANNING 

CHICAGO  &  ALTON  RAn.ROAD  COMPANY  AND  LOUISIANA 
&  MISSOURI  RIVER  RAILROAD  COMPANY* 


Sub^itUd  November  $1,  1907>    D&idtd  February  10, 190S. 


The  powers  conferred  upon  the  CommiBeion  by  the  act  were  not  intanded  to  he  exer- 
cieed  for  the  purpose  of  ascertaintng  rtether  an  individual  stockholder  has  been 
wronged  by  iuch  transactions  as  thoao  in  question  in  thia  case.  The  investigation 
which  the  complainant  desires  ia  not  required  by  conai derations  of  public  Interest 
or  the  proper  discharge  of  official  dutiea  and  should  therefore  bo  refused. 

John  J.  Cushing  for  complainant* 

Winaton^  Payne,  Stramu  &  Sliaw  for  defendants. 

Report  of  the  Commission* 

Knapp,  Chairman: 

The  petition  in  this  case  alleges  that  complainant  has  for  ten  years 
been  the  owner  of  123  shares  of  the  common  stock  and  51  shares  of 
the  preferred  stock  of  the  Louisiana  &  Missouri  River  Railroad  Com- 
pany (hereinafter  called  the  Missouri  Company) ;  that  the  Chicago  & 
Alton  Railroad  Company  (hereinafter  called  the  Alton  Company) 
has  been  for  many  years  the  owner  of  all  the  capital  stock  of  the  Mis- 
souri Company,  with  the  exception  of  313  shares  of  the  common  and 
167  shares  of  the  preferred  stock;  that  after  the  Alton  Company 
acquired  the  capital  stock  of  the  Missoiu'i  Company  a  lease  was  made 
of  the  Missouri  Company  to  the  Alton  Company;  that  the  Missouri 
Company  has  been  a  profitable  enterprise  for  many  years  and  that 
its  earnings  have  been  absorbed  by  the  Alton  Company.  Further, 
the  petition  avers  that  the  directors  of  the  Alton  Company  and  the 
Missouri  Company  are  practically  the  same;  that  the  accounts  of  the 
latter  company  are  kept  by  officers  of  the  former;  that  complainant 
has  for  many  years  made  efforts  to  secure  a  statement  of  the  earnings  ^ 
and  expenses  of  the  Missouri  Company  and  information  regarding 
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the  lease,  but  has  been  unable  to  obtain  the  same;  that  complainant 
believes  the  Alton  Company,  under  the  lease,  has  neglected  to  keep 
a  separate  statement  of  the  earnings  of  the  two  companies  and  has 
diverted  the  earnings  of  the  Missouri  Company  for  the  benefit  of  the 
Alton  Company. 

Thereupon  complainant  asks  that  the  Commission  make  due 
investigation  of  the  matter  and  an  examination  of  the  accoxmts  of 
the  Alton  Company  covering  its  operation  of  the  Missouri  Company 
since  the  year  1871,  that  being  the  date  of  the  lease  as  stated  in  the 
complaint;  that  it  require  the  Alton  Company  to  furnish  a  statement 
of  the  earnings,  expenses,  and  improvements  of  the  Missouri  Com- 
pany for  every  year  since  the  execution  of  said  lease;  that  it  require 
the  Alton  Company  hereafter  to  keep  a  separate  set  of  accoxmts 
covering  the  operation  of  the  Missouri  Company,  and  that  com- 
plainant have  such  other  relief  as  may  be  appropriate. 

In  answer  to  this  petition  defendants  filed  a  notice  in  the  nature 
of  a  demmrer  setting  up:  First,  that  the  matters  and  things  con- 
tained in  the  petition  are  not  within  the  jurisdiction  of  the  Commis- 
sion; second,  that  power  has  not  been  conferred  upon  the  Commis- 
sion to  grant  the  relief  prayed  for;  third,  that  upon  the  face  of  the 
petition  complainant  has  been  guilty  of  gross  laches. 

The  lease  referred  to  in  the  petition  is  not  set  out  in  the  record; 
but  the  following  memorandum  in  the  annual  report  of  the  Missouri 
Company  to  the  Commission  for  the  year  ending  June  30,  1907,  indi- 
cates that  it  is  no  longer  in  force: 

On  the  13th  day  of  November,  1894,  an  agreement  waa  entered  into  with  the  Chicago 
&.  Alton  Railroad  Company  providing  that  the  latter  company  will  assume  to  pay  all 
interest  coupons  as  they  become  due  and  will  pay  the  principal  of  all  mortgage  bonds 
at  maturity,  also  7  per  cent  per  annum  dividends  on  ^e  guaranteed  preferred  stock, 
and  will  pay  the  floating  debt  of  this  company,  the  consideration  of  the  agreement 
being  the  cancellation  of  the  lease  of  August  1,  1870,  and  the  transfer  to  the  Chicago 
&  Alton  Railroad  Company  of  all  the  property  of  this  company. 

It  is  assumed  that  the  lease  of  August  1,  1870,  mentioned  in  this 
memorandum,  and  the  lease  of  1871,  referred  to  in  the  petition  are 
one  and  the  same.  It  is  also  inferred  from  the  foregoing  facts  that 
the  execution  of  this  lease  effected  a  practical  merger  of  the  two  com- 
panies for  all  operating  purposes.  The  agreement  of  1894,  by  which 
the  lessor's  interest  was  purchased  by  the  lessee,  apparently  made 
the  merger  complete. 

It  is  virtually  admitted  by  complainant,  and  all  the  circumstances 
so  indicate,  that  his  purpose  in  prosecuting  this  proceeding  is  to 
secure,  with  the  aid  of  the  Commission,  information  which  will 
enable  him  to  determine  whether  or  not  it  would  be  advisable  to 
bring  a  suit  in  equity  for  an  accounting  against  the  Alton  Company. 
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The  authority  of  the  Commission  to  entertain  formal  complaints, 
which  are  required  to  be  served  on  a  carrier  and  heard  on  due  notice, 
18  defined  and  limited  by  the  thirteenth  section  of  the  act,  which 
provides  as  follows: 

TbaX  any  pemm,  finn,  corpoiation,  or  asBociation,  or  any  mercantile,  agricultund, 
or  manufacturing  society,  or  any  body  politic  or  municipal  organization  complaining 
of  anifiking  done  or  omUted  to  be  done  by  any  eommon  earner  wbjeU  to  the  prorrieumi  qf 
fftii  act  in  eontravenHon  of  the  prorrieioni  thereof  mB,y  apply  to  said  CommiflBion  by  peti- 
tion, wbidi  ahall  briefly  state  the  &ct8. 

Without  reciting  the  various  matters  of  which  complaint  may  be 
made  as  provided  in  this  section,  it  is  clear  that  the  facts  alleged  in 
the  petition  in  this  case  and  above  stated  do  not  disclose  the  violation 
of  any  provision  of  the  regulating  statute.  Whatever  may  be  the 
equities  of  complainant  as  a  minority  stockholder  of  the  old  Missouri 
Company,  he  fails  to  show  that  anything  has  been  done  by  defendants 
which  the  act  prohibits  or  anything  omitted  which  the  act  enjoins. 
In  other  words,  nothing  is  alleged  or  made  to  appear  which  would  give 
the  Commission  jurisdiction  to  make  a  corrective  order.  It  follows 
that  complainant  is  not  entitled  to  maintain  this  proceeding  and  his 
petition  should  therefore  be  dismissed. 

If  this  petition  be  r^arded  as  an  application  to  the  Commission  to 
exercise  its  powers  of  investigation  and  inquiry  under  the  twelfth  sec- 
tion of  the  act,  we  are  constrained  to  deny  the  application.  It  is  not 
shown  or  even  aUeged  that  any  public  purpose  would  be  subserved 
by  such  an  investigation.  On  the  contrary,  it  is  admittedly  desired 
in  order  to  aid  complainant  in  maintaining  a  private  suit  if  the  dis- 
closure developed  anything  of  which  he  could  take  advantage.  It 
is  not  claimed  that  the  business  of  the  defendants  or  either  of  them 
has  been  improperly  conducted  in  any  respect  which  concerns  tht 
public.  The  petitioner  may  have  suffered  some  injustice  as  the 
result  of  the  merger  of  these  two  companies,  but  if  so  it  is  because 
his  rights  as  a  stockholder  have  been  infringed.  The  powers  con- 
ferred upon  the  Commission  were  not  intended  to  be  exercised,  as 
we  believe,  for  the  purpose  of  ascertaining  whether  an  individual 
stockholder  has  been  wronged  by  such  transactions  as  those  in 
question.  The  investigation  which  the  petitioner  desires  is  not 
required  by  considerations  of  public  interest  or  the  proper  discharge 
of  official  duty,  and  should  therefore  be  refused. 

An  order  will  be  entered  accordingly. 
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No.  1274. 
MINNEAPOLIS  THRESHING  MACHINE  COMPANY 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 


Submitted  December  tO,  1907.    Decided  February  10,  1908. 


Complainant  is  entitled  to  recover  from  defendant  the  sum  of  $640.52,  as  reparation 
for  unjust  and  unreasonable  charges  on  specified  shipments  of  farm  machinery 
made  under  the  rates  complained  of  in  this  case. 

W.  H.  Ritchie  for  complainant. 

E,  B.  Peirce  and  M.  V.  Seymour  for  defendant. 

Report  of  the  Commission. 

Knapp,  Chairman: 

Complainant  is  a  manufacturer  of  threshing  machines,  farm  en- 
gines, comshellers,  and  other  agricultural  implements.  Its  factory 
is  located  at  Hopkins,  a  suburb  of  Minneapolis,  Minn.  In  May,  1907, 
complainant  maintained  branch  houses  for  the  sale  of  its  machines 
at  El  Reno,  Okla.,  Dallas,  Tex.,  and  Kansas  City,  Mo. 

On  June  8,  1907,  complainant  shipped  from  its  Dallas  branch  to 
its  Kansas  City  branch  6  cars  of  its  products  to  be  repaired.  On 
July  22,  1907,  still  another  carload  was  shipped  for  the  same  pur- 
pose from  Dallas  to  Kansas  City.  All  these  shipments  moved  over 
the  defendant's  line.  Only  the  first  6  are  included  in  the  complaint, 
but  by  stipulation  all  were  included  in  the  testimony,  and  all  may  be 
included  in  the  order  of  the  Commission.  The  total  weight  of  the  7 
shipments  was  177,922  pounds,  and  the  freight  money  paid  therefor 
at  the  72-cent  rate  amounted  to  $1,281.04. 

At  the  time  these  shipments  were  made  the  published  rate  appli- 
cable thereto  from  Dallas  to  Kansas  City  was  72  cents  per  100  pounds, 
this  being  the  full  one-way  rate.  At  the  same  time,  however,  tariff 
No.  20  S,  supplement  No.  32  to  I.  C.  C.  No.  461,  Southwestern  Tariff 
Committee   tariff  of  freight  rates  on  commodities   applying  from 
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Texas  pointSi  wbich  tariff  had  been  £Qed  on  behalf  of  defendant,  pro- 
vided as  follows: 

Shipments,  whole  or  in  part  (except  live  stock),  which  have  paid  full  standard  zates 
may  be  retmned  to  shipper  at  point  of  origin  at  one-half  the  authorized  rate  in  direc- 
tion of  first  movement. 

Appended  to  this  rule  was  the  following  note: 

Returned  shixmients  not  to  be  restricted  to  the  line  via  which  same  originalljr 
moved  in  the  opposite  direction. 

According  to  this  tariff,  the  7  carloads  in  question  would  have 
moved  from  Dallas  to  Hopkins  at  a  rate  of  43i  cents. 

The  distance  from  Dallas  to  Kansas  City  is  625  miles,  while  the 
distance  from  Dallas  to  Hopkins  is  1,240  miles,  Kansas  City  being 
directly  mtermediate  between  Dallas  and  Hopkins. 
*  Since  these  shipments  moved  the  one-half  rate  provision  for  return 
movements  has  been  amended  so  that  it  now  reads  as  follows  (Texas 
tiftriff  No.  20  S,  supplement  No.  47  to  I.  C.  C.  No.  461,  effective 
December  13,  1907): 

'  IKiipments  whole  or  in  part  (except  as  noted  below)  may  be  returned  to  shipper  at 
point  of  origin  or  to  points  in  the  States  of  Kansas,  Nebradca,  Missouri,  Iowa,  Minne- 
sota, Illinois,  Wisconsin,  and  South  Dakota;  also  to  New  Orleans,  La.;  Vicksburg, 
Miss.;  Natchez,  Miss.;  Bessemer,  Birmingham,  and  Eiisley,  Ala.;  Memphis,  Tenn.; 
Fladucah,  Ky.;  EvansvOle,  Ind.;  Henderson,  Owensboro,  and  Louisville,  Ky.;  New 
Albany  and  Jeffersonville,  Ind.;  Cincinnati,  Ohio;  Newport  and  Covington,  Ky.; 
also  to  Hammond,  Whiting,  and  Grasseli,  Ind.,  at  one-half  the  authorized  rate. 

This  supplement.  No.  47  to  I.  C.  C.  461,  cancels  the  rule  containing 
the  note  above  quoted  from  supplement  32,  but  fails  to  state  whether 
or  not  the  half  rate  on  returned  shipments  may  be  granted  to  ship- 
ments which  have  moved  in  the  first  instance  via  other  lines. 

It  appears  that  at  the  present  time,  therefore,  the  shipments  made 
as  above  stated  by  complainant  would  take  a  rate  of  36  cents  only. 

It  was  testified  by  an  agent  of  defendant  that  the  tariff  providing 
half  rates  on  return  shipments  was  framed  without  knowledge  of  the 
fact  that  manufactiu-ers  frequently  maintain  branch  houses,  and 
therefore  provided  only  for  return  to  point  of  origin.  The  present 
amendment  was  made  to  cure  this  defect. 

Defendant  expressly  refused  to  admit  that  the  full  one-way  rate 
imposed  on  the  shipments  in  question  was  unreasonable,  although 
indicating  its  willingness  to  grant  the  demand  of  complainant  if  it  can 
legally  do  so. 

Defendant  caused  to  be  entered  in  the  record  an  exception  to  the 
jurisdiction  of  the  Commission  in  reparation  matters,  stating  its 
desire  ''to  go  on  record  as  not  consenting  or  in  any  way  conceding 
that  the  Commission  has  authority  to  order  reparation." 

Upon  these  facts  we  reach  the  following  conclusion: 

In  any  case  where  the  published  rate  is  unjustly  discriminatory 
the  Commission  has  jurisdiction  to  order  reparation  to  shippers 
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injured  thereby.  It  is  conceded  that  complainant  might  have  shipped 
the  seven  carloads  of  farm  machinery  in  question  to  Hopkins,  Minn., 
at  a  rate  of  43  J  cents.  Such  shipments,  if  they  had  been  made,  would 
have  moved  through  Kansas  City  en  route.  The  shipper  chose,  how- 
ever, instead  of  sending  the  machines  a  distance  of  1,240  miles  to 
Hopkins,  to  send  them  a  distance  of  only  625  miles  to  the  interme- 
diate point,  Kansas  City,  with  the  resulting  charge  by  the  carrier  of 
a  rate  more  than  50  per  cent  higher  than  would  have  applied  if  they 
had  been  carried  to  the  more  distant  point.  The  defendant  has  not 
attempted  to  show  any  conditions,  competitive  or  otherwise,  which 
would  justify  a  higher  rate  for  the  shorter  than  for  the  longer  distance. 
On  the  contrary,  the  tariff  now  in  force,  correcting  the  inadvertent 
omission  in  the  tariff  under  which  these  shipments  moved,  and  the 
other  circumstances  disclosed,  indicate  that  there  is  no  reason  for  the' 
disproportionate  charge  which  complainant  was  compelled  to  pay. 
Moreover,  since  the  rate  of  43  J  cents  to  Hopkins  must,  for  the  pur- 
poses of  this  case,  be  presumed  to  be  reasonable,  a  higher  charge  to 
Kansas  City  than  the  rate  of  36  cents  which  the  defendant  now  vol- 
untarily accords,  when  applied  to  the  same  traffic  and  under  the  same 
conditions,  should  be  held  to  be  excessive.  It  follows  that  com- 
plainant is  entitled  to  reparation  for  the  sum  of  $640.52,  and  an  order 

will  be  entered  accordingly. 
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No.  1232. 
MERCHANTS  TRAFFIC  ASSOCIATION. 

PACIFIC  EXPRESS  COMPANY. 


SvkmUUd  October  SO,  1907.    Decided  Febmary  10, 1908. 


Con^lamt  k  made  of  a  general  special  rate  of  $2  on  milk  and  cream  from  St.  Paul, 
Nelxr.,  to  Denver,  Colo.,  lawfully  in  force  only  because  of  inadvertent  omission 
€i  defendant  to  file  its  mileage  scale  of  milk  and  cream  rates  under  which  the 
lawful  rate  between  these  points  would  have  been  58  cents.  After  this  com- 
plaint was  brought  defendant  filed  on  short  notice  mileage  tariff  nftmiTig  the  58- 
cent  late.  This  being  satisfactory  to  the  parties  it  was  stipulated'  on  the  hearing 
tiiat  the  complaint  might  be  dismissed.  In  making  the  stipulation  effective  the 
Commission  orders  the  maintenance  of  the  58-cent  rate  for  a  period  of  not  less 
than  two  years,  but  holds  the  case  under  further  advisement  for  purposes  stated 
in  the  opinion. 

Albert  L.  Vogl  for  complainant. 
W.  B.  Hodges  for  defendant. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

This  complaint,  filed  on  August  23,  1907,  challenges  as  exorbi- 
tant and  unreasonable,  and  therefore  in  violation  of  the  act  to  regu- 
late commerce,  rates  then  in  effect,  under  the  published  tariffs  of 
the  defendant,  for  the  transportation  of  milk  and  cream  between 
various  points  in  the  States  of  Nebraska  and  Colorado.  It  is  directed 
more  particularly  against  a  rate  of  $2  per  100  pounds  for  the  move- 
ment of  those  commodities  between  St.  Paul,  in  the  former  state, 
and  Denver,  in  the  latter. 

Upon  the  hearing  the  following  facts  were  disclosed :  On  Novem- 
ber 3,  1906,  the  defendant  filed  with  the  Commission  its  classi- 
fication, transfer  tariff,  and  general  tariffs;  but  it  failed  to  file  its 
coiimfiodity  tariffs.  The  result  was  that  the  only  authority  of 
record  for  the  transportation  of  milk  and  cream  between  St.  Paul 
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and  Denver  was  a  rate  of  $2.75  per  100  pounds.  Express  com- 
panies were  not  brought  within  the  terms  of  the  act  until  the 
amendatory  act  of  June  29,  1906,  was  passed,  and  it  was  not  until 
some  months  afterwards  that  they  were  able  to  prepare  and  file  all 
their  tariffs  as  required  by  law.  During  the  interval,  as  is  well 
understood,  there  were  some  irregularities  on  their  part  in  that  the 
rates  actually  charged  and  collected  by  them  were  not  always  those 
provided  in  their  published  tariffs.  And  this  defendant  during  that 
period  was  in  fact  charging  and  collecting  only  58  cents  per  100 
pounds,  when  its  published  rate  was  $2.75. 

On  July  17,  1907,  the  defendant  filed  its  commodity  tariffs,  intend- 
ing, as  appears  from  its  answer  and  from  statements  made  by  its 
counsel  at  the  hearing,  to  make  lawfully  effective  the  58-cent  rate 
which  it  had  actually  been  charging  and  collecting  for  the  movement 
of  milk  and  cream  between  St.  Paul  and  Denver.  It  inadvertently 
omitted,  however,  to  file  a  distance  scale  with  the  schedule  last  referred 
to  and  as  a  consequence  the  only  rate  that  could  lawfully  be  applied 
on  milk  and  cream  was  a  new  general  special  rate,  which  seems  to 
be  analogous  to  a  class  rate,  of  $2  per  100  pounds.  Immediately 
upon  discovering  the  error  the  defendant  promptly  notified  its  ship- 
pers of  the  oversight  and  also  advised  them  of  its  intention  to  bring 
the  facts  at  once  to  the  attention  of  the  Commission  with  a  view 
to  securing  its  authority  to  refund,  upon  such  shipments  as  might 
move  under  the  $2  rate,  the  difference  between  that  rate  and  the  rate 
of  68  cents  per  100  pounds  which  it  had  intended  to  make  effective. 
It  also  at  once  requested  special  authority  to  correct  the  mistake  by 
filing  a  tariff  on  short  notice;  and  this  authority  having  been  given, 
the  prior  rate  of  58  cents  was  soon  restored.  An  examination  of 
the  records  of  the  Commission  reveals  the  fact,  however,  that  the 
tariff  schedule,  I.  C.  C.  No.  197,  thus  put  in  effect  on  short  notice  on 
September  8,  1907,  contains  a  clause  providing  for  its  expiration 
on  October  9,  when  it  was  to  be  superseded  by  another  schedule. 
This  new  schedule,  I.  C.  C.  No.  198,  which  was  duly  filed  to  become 
effective  on  October  10,  was  arranged  on  a  basis  that  would  seem 
to  yield  a  rate  of  80  cents  per  100  pounds  between  St.  Paul  and 
Denver.  But  before  it  became  effective  proceedings  were  insti- 
tuted and  an  order  was  entered  in  the  United  States  circuit  court 
for  the  northern  district  of  Illinois,  restraining  the  putting  into  effect 
and  the  collection  of  the  proposed  new  rates  until  the  question  of 
their  reasonableness  could  be  examined  in  an  appropriate  proceeding 
before  this  Commission,  and  reserving  jurisdiction  for  further  pro- 
ceedings in  that  court  in  case  such  an  inquiry  could  not  be  prosecuted 
before  the  Commission  within  a  reasonable  time.  Under  the  restraint 
of  that  order,  the  previous  schedule,  I.  C.  C.  No.  197,  although  it  has 
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expired  acconUng  to  its  terms,  seems  to  be  regarded  by  the  defendant 
as  the  only  basis  upon  which  its  charges  may  be  assessed*  And  it 
is  now  charging  between  St.  Paul  and  Denver  the  rate  of  5S  cents 
per  100  pounds  prorided  in  that  schedule,  which  rate  was  admitted 
at  the,  hearing  to  be  satisfactory  both  to  the  defendant  and  to  the 
complainant.  In  the  meantime  the  Fairmont  Creamery  Company, 
acting  under  the  restraining  order  of  the  court,  has  filed  its  com- 
plaintj  docket  No.  1292^  against  this  defendant  as  well  as  against 
other  express  companies  and  numerous  railroad  companies,  making 
a  comprehensive  issue  of  their  milk  and  cream  rates  between  these 
and  many  other  points. 

In  view  of  all  the  circumstances  in  the  case  the  stipulation  of  the 
parties,  verbally  presented  at  the  hearing,  for  the  dismissal  of  the 
proceeding  may  be  carried  into  effect.  But  we  shall  enter  the 
usua)  order  requiring  the  defendant,  for  a  period  of  not  leas  than 
two  years,  to  maintain  in  effect  between  St.  Paul  and  Denver  a  rate 
not  exceeding  5S  cents  per  100  pounds.  The  hearing  of  the  com- 
plaint  of  the  Fairmont  Creamery  Company  against  this  and  other 
defendants  may  require  some  further  order  in  this  cose,  and  for 
this  purpose  the  record  will  be  held  under  advisement* 

An  order  will  be  entered  in  accordance  herewith, 
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No.  1425. 

IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  GEOR- 
GIA  SOUTHERN  &  FLORIDA  RAILWAY  COMPANY  FOR 
EXTENSION  OF  TIME  TO  COMPLY  WITH  "AN  ACT  TO 
PROMOTE  THE  SAFETY  OF  EMPLOYEES  AND  TRAV- 
ELERS  UPON  RAILROADS  BY  LIMITING  THE  HOURS 
OF  SERVICE  OF  EMPLOYEES  THEREON." 


Filed  January  15,  1908,    Denied  February  14,  1908. 


A  petition  for  relief  under  this  act  does  not  show  "  good  cause  "  when  It  merely 
alleges  that  the  law  ought  not  to  be  enforced  at  certain  stations  or  classee 
of  stations  because  the  number  of  train  orders  handled  is  small  and  there 
Is  no  need  of  Increasing  the  force  of  employees. 

John  I.  Hall  for  petitioner. 

Report  of  the  Commission. 

Knapp,  Chairman: 

The  Georgia  Southern  &  Florida  Railway  Company  on  January 
15,  1908,  filed  its  petition  for  relief  under  the  above-entitled  act, 
which  was  approved  March  4,  1907,  and  by  its  terms  was  to  take 
effect  and  be  in  force  one  year  after  its  passage.  The  facts  stated 
in  this  petition  which  need  to  be  considered  may  be  briefly  sum- 
marized as  follows: 

After  describing  the  location  of  the  company's  railroad  and  naming 
its  terminals,  it  shows  that  a  large  number  of  train  dispatchers  and 
telegraph  operators  are  employed  in  conducting  its  transportation 
business;  and  that  at  many  stations  along  its  lines  the  work  of  its 
telegraphers  is  quite  light  and  easily  performed,  particularly  at 
certain  named  places,  ten  in  number,  at  which  an  extension  of  time 
is  requested.  The  manner  in  which  operations  are  carried  on  at  these 
places  is  set  forth  in  a  letter  of  the  general  superintendent  of  the  com- 
pany which  is  made  a  part  of  the  petition,  and  this  is  supplemented 
by  an  exhibit  which  purports  to  show,  among  other  things,  the  num- ' 
ber  of  train  orders  and  other  messages  handled  by  the  operators  at 
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each  of  these  stations,  respectively,  and  the  niimber  of  hours  they 
were  on  duty  daring  tiie  thirty  days  from  November  10,  190T,  to 
December  10,  1907.  It  is  evident  from  this  exhibit  that  the  averagie 
time  occupied  by  employees  at  these  stations  during  a  twenty  four 
hour  period  in  handling  train  orders  and  receiving  and  transmitting 
messages  was  comparatively  small,  and  that  other  duties  occupied 
the  greater  part  of  their  worlting  hours*  For  the  purpose  of  disposing 
of  this  case  it  will  therefore  be  assumed,  whatever  the  actual  fact 
may  be  in  that  regardj  that  two  men  could  perform  all  the  company's 
work  at  each  of  these  stations,  including  such  telegraph  service  as 
occasion  may  require,  without  severe  or  unusual  exertion  of  body  or 
mind. 

Upon  the  facts  above  stated  the  petition  asks  that  operators  and 
agents  at  three  of  the  stations  named,  after  handling  train  orders  for 
nine  hours  or  less,  may  then  be  required  to  work  a  sufficient  number 
of  hours  as  clerks  or  otherwise  to  complete  twelve  hours  in  each 
tweuty-iour  hours;  that  agents  at  six  of  the  stations,  who  handle 
very  few  train  orders  or  messages,  may  be  required  to  remain  on  duty 
from  thirteen  to  fifteen  hours,  and  that  an  agent  and  operator  may 
be  allowed  to  divide  the  time  during  which  the  of&oe  at  one  station 
is  kept  open.  The  general  showing  as  to  each  of  these  nine  staticms, 
and  the  only  grounds  upon  which  as  to  them  an  extension  of  time  is 
asked,  are  ^e  ease  with  which  the  entire  service  of  the  company  is 
performed  by  two  men  and  the  needless  expense  of  increasing  the 
9umber.  There  is  no  allegation  that  the  company  is  unable  to  obtain 
an  additional  force  of  telegraphers  or  that  it  has  made  any  effort  to 
do  so.  Neither  is  there  any  allegation  that  the  company  has  insuffi- 
cient funds  to  pay  such  an  increased  force  as  may  be  necessary  to 
keep  these  offices  open  as  at  present  and  comply  with  the  limitation 
upon  hours  of  labor  imposed  by  the  act  in  question.  The  entire  peti- 
tion in  substance  and  effect  is  merely  an  argument  to  show  that  addi- 
tional telegraphers  are  not  needed  at  any  of  these  stations,  and  there- 
fore the  company  ought  not  to  be  required  to  employ  them. 

It  is  entirely  clear  to  us  that  this  petition,  under  the  most  liberal 
interpretation  of  the  facts  set  forth,  presents  no  case  for  administra- 
tive relief,  temporary  or  otherwise,  from  the  requirements  of  this  law. 

The  only  authority  conferred  upon  the  Commission  in  this  regard 
is  expressed  as  follows : 

The  Interstate  Commerce  Commission  may,  after  full  hearing  in  a  particular 
case  and  for  good  cause  shown,  extend  the  period  within  which  a  common  car- 
rier shall  comply  with  the  provisions  of  this  proviso  as  to  such  case. 

The  "  proviso  "  referred  to  is  that  part  of  section  2  which  provides 
that  no  employee  who  handles  train  orders  by  telegraph  or  telephone 
shall  be  required  or  permitted  to  be  on  duty  more  than  nine  hours 

18 1.  C.  C.  Rep. 

47251—08 11 


136  INTEBSTATE   COMMEBCE  COMMISSION  EEP0BT8. 

out  of  the  twenty-four  at  offices  continually  operated  night  and  day, 
nor  more  than  thirteen  hours  out  of  the  twenty- four  at  offices  operated 
"  only  during  the  daytime,"  except  in  case  of  emergency,  when  four 
additional  hours  may  be  required  on  not  more  than  three  days  in  any 
week.  No  other  provision  of  the  law  can  he  extended  or  modified  by 
the  Commission. 

The  power  to  extend  under  this  proviso  is  extremely  limited.  This 
is  evident  from  the  plain  import  of  the  language  above  quoted,  from 
the  context  to  which  it  relates,  and  from  the  obvious  purpose  of  the 
entire  enactment.  It  seems  dear  to  us  that  nothing  more  was  intended 
than  to  authorize  the  Commission,  in  exceptional  instances  where  con- 
ditions are  imusual  or  unforseen,  to  enlarge  somewhat  the  time  allowed 
to  prepare  for  compliance.  Conditions  which  are  common  to  many 
railroads  or  to  a  substantial  percentage  of  telegraph  stations  are  con- 
ditions which  must  have  been  taken  into  account  when  this  law  was 
passed  and  do  not  constitute  "  a  particular  case  "  for  relief  by  the 
Commission. 

We  are  therefore  of  the  opinion  that  the  petition  filed  by  this  com- 
pany does  not  show  "  good  cause  "  for  extending  the  period  within 
which  it  shall  comply  with  the  law  at  the  several  stations  named, 
because  it  sets  forth  no  exceptional  or  peculiar  conditons  which 
render  observance  impracticable  at  any  of  these  stations,  but  merely 
alleges  a  state  of  facts  tending  to  show  that  the  law  ought  not  to  he 
there  enforced  on  account  of  the  small  number  of  train  orders  and 
messages  handled  and  the  absence  of  any  need  or  occasion  for  ui- 
creasing  the  force  of  telegraphers.  This  is  purely  a  question  of  legis- 
lative policy  which  was  and  must  have  been  determined  by  the  Con- 
gress adversely  to  the  company,  and  the  Commission  has  no  right 
or  authority  to  postpone  the  taking  effect  of  the  act  merely  because 
compliance  with  its  provisions  will  involve  inconvenience  and  finan- 
cial hardship.  The  situation  at  the  stations  in  question,  as  described 
in  the  petition,  is  in  no  sense  unusual  or  of  recent  origin.  It  is  a 
situation  with  which  the  Congress  was  well  acquainted  when  the  law 
was  enacted,  for  it  is  practically  identical  with  the  situation  which 
has  existed  for  years  at  hundreds  if  not  thousands  of  stations  and 
has  long  been  a  matter  of  common  knowledge.  The  act  was  passed 
with  full  understanding  that  conditions  substantially  the  same  as 
those  here  considered  were  so  numerous  in  nearly  every  part  of  the 
country  as  to  be  characteristic  of  railway  practice,  and  the  law  was 
evidently  intended  to  apply  at  stations  of  this  familiar  type.  To 
extend  the  time  allowed  for  compliance  at  this  class  of  stations,  for 
extension  in  this  case  logically  involves  like  extensions  in  all  similar 
cases,  would  practically  nullify  the  law  during  the  period  of  post- 
ponement as  to  a  large  percentage  of  the  employees  for  whose  benefit 
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the  law  was  enacted,  and  presumably  deprive  the  traveling  public 
meanwhile  of  the  added  safe^ard  against  accident  which  the  law 
was  designed  to  secure.  The  purpose  of  this  enactment  and  the  in- 
tention to  give  it  application  to  all  employees  who  handle  train  orders, 
whether  much  or  little  of  their  time  is  occupied  with  that  duty,  are 
so  clear  and  explicit  as  not  to  be  open  to  question.  It  is  equally  clear 
that  the  authority  of  the  Coounission  to  grant  an  extension  was  in- 
tecttonally  limited  to  instances  of  special  and  unforeseen  conditions* 
It  was  plainly  not  contemplated  that  conditions  which  are  comjnon 
and  well  known,  which  are  so  frequently  found  on  every  railway  as 
to  comprise  a  recognized  class,  should  be  regarded  as  a  sufficient 
basis  for  administrative  relief. 

Moreover,  in  this  case  there  is  nothing  to  show  nor  is  it  even  sug- 
gested that  the  petitioning  company  will  be  any  better  able  to  com- 
ply with  the  law  three  months  or  six  months  hence  than  it  is  at 
present.  This  would  be  equally  true  for  the  most  part,  we  appre- 
hend, on  other  roads  and  as  to  stations  generally  of  the  class  in 
question.  The  real  desire  in  such  cases  is  not  for  temporary  post- 
ponement, but  for  pennanent  exemption.  Manifestly  this  was  never 
intended  and  therefore  the  Commission  should  hold  that  good  cause 
for  extension  is  not  shown  because  any  financial  burden  which  the 
law  imposes  may  be  somewhat  harder  to  bear  now  than  it  will  be  at 
ft  later  date.  The  year  allowed  for  preparation  by  the  act  itself 
must  have  been  deemed  sufficient  in  all  cases  save  those  of  an  ex- 
ceptional character,  and  any  extension  which  might  be  properly 
granted  in  such  cases  should  have  some  reasonable  relation  to  the 
time  fixed  by  the  Congress  for  general  compliance. 

We  perceive  nothing  in  the  facts  here  presented  to  justify  or 
authorize  a  relieving  order  and  the  petition  must  therefore  be 
denied. 
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No.  1029. 

JOHN  H  LEWIS,  P.  W.  WATKINS,  A.  G.  BARTON  AND 
J.  A.  FESPERMAN 


CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 


Svhmitted  November  18,  1907.    Decided  February  10,  1908. 


Complamants  prayed  for  an  order  requiring  defendant  to  reestablish  facilities  at  Fan- 
shawe,  Okla.,  for  the  receipt  and  delivery  of  interstate  traffic,  and  at  the  hear- 
ing defendant  agreed  to  put  in  certain  facilities  satisfactory  to  complainants 
and  it  appearing  that  the  public  interest  would  be  subserved  by  the  fulfillment 
of  this  understanding,  the  complaint  ia  dismissed  without  prejudice. 

John  H.  Lewis  for  complainants. 
M.  L.  BeU  for  defendant. 

Repobt  of  the  Commission. 

Clements,  Commissioner: 

The  complaint  in  this  case  was  that  the  defendant  had  established 
a  station  at  Fanshawe,  Okla.  (formerly  Indian  Territory),  about 
1892,  which  it  maintained  until  1901,  when  it  was  discontinued. 
Complainants  claimed  that  this  resulted  in  unjust  discrimination. 
The  prayer  is  that  an  order  be  made  requiring  the  defendant  to 
establish  facilities  at  Fanshawe  for  the  receipt  and  delivery  of  inter- 
state traffic. 

The  answer  of  the  defendant  denies  the  jurisdiction  of  the  Com- 
mission in  the  premises  and  also  makes  general  denial  of  the  allega- 
tions. 

At  the  hearing  much  testimony  was  introduced  tending  to  support 
the  allegations  of  the  complaint,  and  at  the  close  the  representatives 
of  the  defendant  company  stated  that  it  was  willing  to  build  a  spur 
track  at  Fanshawe  for  the  receipt  and  delivery  of  freight,  and  to 
have  stopped  every  day,  upon  signal  by  flag,  one  passenger  train 
in  each  direction,  and  if  in  the  future  the  business  should  justify  it, 
a  regular  station,  with  an  agent  in  charge,  would  be  established. 

Mr.  Lewis,  one  of  the  complainants,  and  other  citizens  of  Fan- 
shawe present  at  the  hearing  stated  that  this  arrangement  would  be 
entirely  satisfactory  to  them  at  this  time,  and  they  were  confident 
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that  it  would  be  to  the  resadents  of  Fanshawe  generally^  and  asked 
that  the  complaint  ba  disposed  of  in  accordanC'e  with  this  under- 
BtandiBg. 

The  Commission  has,  since  the  hearing,  been  advised  by  complainants 
that  defendant  has  compUed  with  this  understanding  in  respect  to 
passenger  facilities. 

Since  it  appears  that  the  public  interest,  so  far  as  involved,  will  be 
subserved  by  the  fulfillment  of  this  understanding,  and  in  the  expecta- 
tion that  this  will  be  accomplished  by  the  defendant  at  an  early  date, 
the  Commission  will  not  review  the  facts  or  express  an  opinion  upon 
the  merits  of  the  controversy,  but  an  order  will  be  entered  dismissing 
the  case  without  prejudice. 
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No.  1425. 

IN  THE  MATTER  OF  THE  PETITIONS  OF  VARIOUS  CAR- 
RIERS  FOR  EXTENSION  OF  TIME  WITHIN  WHICH  TO 
COMPLY  WITH  "AN  ACT  TO  PROMOTE  THE  SAFETY 
OF  EMPLOYEES  AND  TRAVELERS  UPON  RAILROADS 
BY  LIMITING  THE  HOURS  OF  SERVICE  OF  EMPLOY- 
EES THEREON." 


Submitted  February  29,  1908,    Decided  March  2,  1908, 


Petitioners  ask  extension  of  time  wlthiin  whiicli  to  comply  with  an  act  of  Con- 
gress approved  March  4,  1907,  at  a  number  of  stations  covered  by  the 
thirteen-hour  provision  and  at  nearly  two-thirds,  in  the  aggregate,  of  the 
stations  on  their  lines  to  which  the  nine-hour  provision  relates,  alleging  in 
some  cases  inability  to  secure  the  additional  force  required  and  in  most 
cases  the  financial  hardship  which  compliance  imposes.    Held: 

1.  That  to  grant  such  wholesale  orders  of  extension  would  in  effect  interfere 

with  the  p6licy  of  this  legislation  in  its  fundamental  aspects  and  amount 
to  an  amendment  of  the  law  by  the  official  body  cliarged  with  its  admin- 
istration. 

2.  That  to  grant  extension  on  account  of  financial  distress  would  open  the  door 

to  endless  uncertainties,  because  there  is  no  possible  means  of  determining 
the  degree  of  financial  distress  which  would  justify  extension,  and  if  mere 
financial  hardship  is  good  cause  for  postponing  compliance,  it  was  equally 
good  cause  for  refusal  to  pass  the  law. 

Report  of  the  Commission. 

Knapp,  Chairman: 

The  brief  time  in  which  these  petitions  must  be  passed  upon  for- 
bids any  detailed  statement  of  the  facts  relating  to  the  several  appli- 
cations or  any  extended  explanation  of  our  views  upon  the  questions 
presented. 

In  all  43  petitions  are  embraced  in  this  report.  Of  these  the 
earliest  was  filed  on  the  7th  of  February  and  only  10  were  filed  prior 
to  February  18.  Several  were  received  while  the  hearings  were  in 
progress,  during  the  last  three  days  of  the  month,  which  was  all  the 
time  that  could  be  allowed  for  that  purpose,  and  three  were  filed  on 
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March  2,  after  the  hearings  had  been  closed.  The  petitions  in  many 
cases  are  quite  lengthy  and  their  general  allegations  of  fact  are  sup- 
ported by  elaborate  tables  and  statistical  data.  The  petitioning 
companies  operate  approximately  one-half  the  entire  mileage  of  the 
country  and  extensions  are  asked,  according  to  our  estimate,  at  a  still 
larger  percentage  of  the  total  number  of  stations  to  which  the  nine- 
hour  provision  relates. 

The  act  in  question  was  approved  March  4,  1907,  and  by  its  terms 
was  to  take  effect  one  year  after  its  passage.  The  first  section  defines 
the  carriers  subject  to  its  provisions  and  these  are  practically  all 
railroad  companies  in  the  United  States.  The  employees  whose 
hours  of  labor  are  limited  by  the  enactment  are  those  actually  en- 
gaged in  or  connected  with  the  movement  of  trains.  The  second 
section  provides,  in  its  first  paragraph,  a  general  limitation  of  sixteen 
hours,  which  applies  to  all  employees  of  the  classes  mentioned.  The 
second  paragraph  reads  as  follows : 

Provided,  That  no  operator,  train  dispatcher,  or  other  employee  who  by  the 
use  of  the  telegraph  or  telephone  dispatches,  reports,  transmits,  receives,  or  de- 
livers orders  pertaining  to  or  affecting  train  movements  shall  be  required  or 
permitted  to  be  or  remain  on  duty  for  a  longer  period  than  nine  hours  in  any 
twenty-four-hour  period  in  all  towers,  offices,  places,  and  stations  continuously 
operated  night  and  day,  nor  for  a  longer  period  than  thirteen  hours  in  all 
towers,  offices,  places,  and  stations  operated  only  during  the  daytime,  except 
in  case  of  emergency,  when  the  employees  named  in  this  proviso  may  be  per- 
mitted to  be  and  remain  on  duty  for  four  additional  hours  in  a  twenty-four- 
hour  period  on  not  exceeding  three  days  in  any  week:  Provided  further.  The 
Interstate  Commerce  Commission  may  after  full  hearing  in  a  particular  case 
and  for  good  cause  shown  extend  the  period  within  which  a  common  carrier 
shall  comply  with  the  provisions  of  this  proviso  as  to  such  case. 

The  meaning  of  this  latter  proviso*  is  the  primary  question  to  be 
determined.  The  petitioners  contend  that  the  authority  thereby  con- 
ferred upon  the  Commission  is  broad  enough  to  permit  till  the  exten- 
sions for  which  they  have  applied  and  that  the  reasons  they  have 
presented  show  "  good  cause  "  for  such  extensions.  The  significance 
of  this  claim  will  appear  from  certain  general  facts  which  may  here 
be  considered. 

As  we  understand  the  matter  the  stations  at  which  train  orders 
are  handled  may  be  divided  into  three  classes,  (a)  stations  at  which 
train  dispatchers  are  located,  including  "  relay  offices,"  so-called,  (b) 
other  stations  kept  open  continuously  and  called  "  night  and  day 
offices,"  (c)  stations  closed  during  all  or  a  greater  part  of  the  night 
and  known  as  "  day  offices,"  or  closed  during  all  or  a  greater  part  of 
the  day  and  known  as  "  night  offices."  This  classification  is  not  alto- 
gether accurate,  but  will  answer  the  purposes  of  discussion.  The  first 
class  of  stations  does  not  appear  to  be  much  affected  by  this  enact- 

13  I.  C.  C.  Rep. 


142  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

ment  because,  as  a  matter  of  fact,  the  operators  at  such  stations  were 
not  ordinarily  employed  more  than  eight  hours  a  day  when  the  law 
was  passed  and  had  not  been  for  a  considerable  time.  The  law  there- 
fore imposed  no  substantial  obligation  upon  carriers  at  stations  of 
this  description  which  custom  and  usage  had  not  already  established. 
The  third  class  of  stations,  known  as  day  offices,  are  not  understood 
to  be  materially  affected,  as  the  thirteen-hour  limitation  is  assumed 
to  apply  at  such  stations  and  there  seems  to  be  infrequent  occasion  to 
require  continuous  service  of  greater  duration.  AVhile  a  few  peti- 
tioners ask  extensions  at  this  class  of  stations,  aggregating  a  compara- 
tively small  number,  we  infer  from  the  facts  brought  to  our  attention 
that  observance  of  the  thirteen-hour  provision  requires  little  change 
from  usual  methods  and  therefore  involves  no  considerable  expense. 

It  is  the  second  class  of  stations,  the  typical  night  and  day  office, 
which  is  directly  and  to  a  most  important  degree  affected  by  the  act 
in  question.  At  stations  of  this  class  two  men,  and  only  two,  are 
usually  employed.  At  a  very  large  percentage  of  such  stations,  per- 
haps at  most  of  them,  these  two  men  perform  all  the  duties  of  the 
roads  they  represent,  including  such  telegraph  service  as  occasion 
may  require.  Each  of  them  must  of  course  be  on  duty  an  average 
of  twelve  hours  out  of  the  twenty-four.  The  manner  in  which  the 
business  is  conducted  at  such  stations  has  been  repeatedly  described, 
and  tables  of  actual  experience  on  many  of  the  petitioning  lines  show 
that  at  few  stations  are  any  large  number  of  train  orders  handled  in 
the  course  of  twenty-four  hours,  while  in  numerous  instances  the 
time  occupied  in  telegraphic  work  is  a  small  fraction  of  the  hours 
of  service.  It  is  obvious  that  the  nine-hour  law  will  compel  the  addi- 
tion of  a  third  employee  at  every  station  of  the  class  in  question 
which  is  hereafter  kept  open  night  and  day  throughout  the  twenty- 
four  hours.  As  respects  its  practical  application,  therefore,  this  is 
the  fundamental  feature  of  the  law,  for  it  is  the  only  provision  which 
makes  the  enactment  a  matter  of  serious  consequence. 

The  conditions  above  outlined  were  thoroughly  understood  when 
this  measure  was  pending  before  the  Congress.  The  sixteen-hour 
provision,  which  applies  to  all  employees  connected  with  the  move- 
ment of  trains,  required  no  substantial  change  from  previous  prac- 
tices, because  in  most  cases  and  under  normal  conditions  of  opera- 
tion the  hours  of  continuous  duty  were  generally  not  in  excess  of  six- 
teen. True,  there  were  frequent  instances  of  longer  and  clearly  ex- 
cessive hours  of  service,  but  the  great  bulk  of  the  work  of  men  hand- 
ling trains  in  the  usual  course  of  business  was  performed  within  the 
limits  of  this  provision.  The  evident  object  of  the  limitation  was  to 
reach  the  exceptional  cases,  where  longer  hours  presumably  resulted  in 
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such  fatigue  as  to  impair  bodily  nnd  mental  vigor,  and  thereby  intro- 
duce a  preventable  cause  of  accident-  Both  the  thirteen-honr  and  the 
nine-hour  provisions  practically  relate  only  to  telegraphers,  as  the 
use  of  the  telephone  to  transmit  train  orders  is  not  extensive.  And 
what  has  jiist  been  said  respecting  the  sixteen-hour  limitation  is  be- 
lieved to  be  substantially  true  as  to  the  thirteen-hour  provision,  whidi 
applies  to  those  who  handle  train  orders  at  stations  operated  only 
during  the  daytime.  This  provision  likewise  involves  no  substantial 
change  from  usual  and  normal  conditi(ms  of  service,  for  it  permits 
hours  of  duty  equal  to  those  ordinarily  required,  but  was  designed  to 
reach  and  prevent  the  exceptional  instances,  comparatively  few  in 
number,  when  longer  and  unreasonable  hours  without  rest  might  be 
expected  to  result  in  a  loss  of  alertness  and  efficiency,  and  so  intro- 
duce a  preventable  cause  of  accident 

But  the  nine-hour  provision  is  of  an  altogether  different  character. 
It  applies  to  a  very  large  and  well-recognized  class  of  men  who 
handle  train  orders  at  night  and  day  stations,  and  who  were  known 
to  be  customarily  required  to  work  at  least  twelve  hours  out  of  the 
twenty-four.  It  was  intended  not  merely  to  cover  exceptional  cases, 
wheie  unusual  hours  might  beget  disability  and  danger,  but  to  bring 
the  general  and  ordinary  hours  of  service  at  this  class  of  stations 
from  a  twelve-hour  to  about  an  eight-hour  basis.  In  short,  it  is  a 
provision  to  reduce  by  approximately  one-third  the  hours  of  duty 
heretofore  required  in  an  extensive  field  of  railway  service.  Its 
evident  purpose  was  to  promote  safety  by  enforcing  practically  an 
eight-hour  day  for  all  employees  who  handle  train  orders  in  offices 
continuously  open,  whether  more  or  less  of  their  time  was  occupied 
with  that  particular  duty. 

Bearing  this  in  mind  we  perceive  the  real  object  sought  to  be  ac- 
complished by  these  petitions.  They  virtually  seek  an  extension^  of 
this  law,  not  in  occasional  instances  of  peculiar  hardship,  constitut- 
ing an  exception  to  the  general  class  covered  by  the  nine-hour  pro- 
vision, but  at  the  greater  part  of  all  the  stations  comprised  in  that 
class.  In  other  words,  we  are  asked  in  effect  to  interfere  with  the 
policy  of  this  legislation  in  its  fundamental  aspects  and  to  impeach 
its  propriety  by  granting  wholesale  orders  of  extension. 

That  this  is  not  an  exaggerated  statement  is  shown  by  the  fact  that 
the  relief  sought  covers  a  large  percentage  of  the  entire  number  of 
these  night  and  day  stations.  As  each  case  was  presented  the  direct 
question  was  asked  as  to  the  total  number  of  stations  of  the  class  in 
question  and  the  number  of  those  at  which  an  extension  was  desired. 
In  only  one  or  two  instances  was  the  percentage  less  than  25,  while 
most  of  the  roads  asked  extensions  as  to  all  or  nearly  all  of  the  sta- 
tions at  which  observance  of  the  nine-hour  law  would  require  an  addi- 
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tional  employee.  A  computation  based  on  the  answers  to  these  spe- 
cific inquiries  shows  that  the  entire  number  of  these  stations  on  all 
the  petitioning  roads  is  about  7,300  and  that  extensions  are  urged  as 
to  upward  of  4,700,  or  nearly  two-thirds  of  the  whole.  This  means 
that  most  of  the  petitioning  carriers  claim  in  substance  that  every 
station  on  their  respective  lines  is  a  "  particular  case,"  and  that  in  the 
aggregate  we  are  asked  to  extend  the  period  for  compliance  at  about 
66  per  cent  of  the  stations  to  which  the  provision  applies.  It  seems 
too  plain  for  serious  dispute  that  no  such  exercise  of  authority  was 
ever  contemplated.  If  this  nine-hour  prohibition  ought  nat  to  be  en- 
forced in  the  great  majority  of  cases  which  it  clearly  covers,  whether 
for  reasons  which  existed  when  the  law  was  enacted  or  on  account  of 
general  conditions  which  have  since  arisen,  the  appeal  for  relief 
should  be  made  to  the  Congress  as  the  sole  authority  in  matters  of 
legislative  policy. 

With  some  minor  exceptions  which  will  be  hereafter  noted  each 
petitioner  bases  its  claim  for  extension  upon  one  or  both  of  two  gen- 
eral grounds,  inability  to  procure  the  additional  men  required  or  the 
financial  hardship  of  providing  for  their  compensation.  The  first 
ground  is  stoutly  disputed  as  a  question  of  fact,  and  it  is  practically 
impossible  to  determine  this  question  with  any  great  degree  of  confi- 
dence because  of  the  conflicting  statements  of  opposing  interests  and 
the  manifest  inability  of  the  Commission  to  make  a  more  thorough  in- 
vestigation before  the  4th  of  March.  When  the  first  petitions  were 
filed  the  order  assigning  them  for  hearing  on  the  27th  of  February 
required  notice  of  the  application  to  be  posted  on  bulletin  boards  at 
division  headquarters  and  also  to  be  given  to  the  president  and  sec- 
retary of  the  Order  of  Railroad  Telegraphers  and  the  Commercial 
Telegraphers  Union  of  America,  and  this  order  was  repeated  as  each 
petition  was  thereafter  filed,  except  those  received  too  late  to  permit 
any  notice  whatever.  The  president  and  other  officials  of  the  first- 
named  organization  attended  the  hearings  and  gavfe  evidence,  both 
documentary  and  oral,  more  or  less  persuasive  though  not  altogether 
convincing,  upon  this  phase  of  the  controversy.  As  to  this  point, 
however,  it  may  be  observed  that  the  claim  of  inability  to  obtain 
additional  men  was  pressed  at  the  hearing  by  only  a  small  number 
of  roads.  While  most  of  the  petitions  as  filed  set  up  this  ground 
for  relief,  the  officials  who  appeared  before  the  Commission,  with  few 
exceptions,  frankly  admitted  that  conditions  had  changed  materially 
within  a  short  time  and  that  they  now  believe  the  requisite  force 
could  be  secured.  In  this  connection  it  is  further  noted  that,  while 
the  representatives  of  one  or  more  roads  in  a  given  section  of  country 
expressed  the  opinion  that  they  could  procure  the  necessary  number  of 
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telegraphers,  the  officials  of  another  and  competing  road  in  the  same 
territory  insisted  that  sufficient  men  could  not  be  obtained. 

If  good  cause  for  extension  is  shown  where  actual  inability  to  se- 
cure competent  employees  is  established,  the  Commission  must  confess 
to  some  embarrassment  in  respect  of  a  few  of  these  petitioners  because 
it  has  no  means  of  determining  at  this  late  date  whether  adequate 
effort  has  been  made  in  this  regard  to  prepare  for  compliance  with 
the  law,  or  whether  under  present  conditions  it  is  actually  practicable 
to  find  a  sufficient  number  of  reliable  men.  Upon  the  conflicting  state- 
ments respecting  this  matter,  and  in  the  absence  of  any  opportmiity 
to  ascertain  the  actual  facta,  we  can  only  say  that  tliis  contention, 
made  by  a  few  roads  only,  has  not  been  maintained  to  our  satisfaction. 
It  may  be  that  further  inquiry  would  convince?  us  that  the  fact  is  as 
alleged,  but  the  showing  made,  both  as  to  efforts  and  probable  results, 
is  so  uncertain  and  inconclusive  that  the  doubt  in  our  opinion  should 
be  resolved  by  rejecting  this  ground  of  relief.  We  are  somewhat 
supported  in  this  conclusion  by  the  repeated  admission  that  sufficient . 
men  are  now  available  because  the  volume  of  traffic  has  been  sud- 
denly and  greatly  reducedj  whereas  if  prosperous  business  had  con- 
tinued the  additional  force  could  not  be  obtained;  that  is  to  say, 
if  diminished  earnings  had  not  furnished  the  present  grounds  for 
extension,  the  continuance  of  prosperity  would  have  supplied  a  differ- 
ent but  equally  adequate  reason. 

The  other  and  principal  ground  upon  which  we  are  urged  to  grant 
these  petitions  is  the  financial  hardship  which  compliance  with  the 
law  necessarily  involves,  and  particularly  just  at  this  time  of  unex- 
pected and  extreme  business  depression.  We  are  constrained  to  reject 
this  plea.  While  it  makes  a  strong  appeal  to  our  consideration  we  are 
convinced  that  it  should  not  be  recognized  as  good  cause  for  extension 
within  the  meaning  of  the  proviso  which  defines  and  limits  the  scope 
of  our  authority.  It  is  unfortunately  true  that  practically  all  the 
petitioning  roads  are  suffering  severely  at  this  time.  Several  of  them 
are  in  sore  straits,  and  in  two  or  three  instances  actual  insolvency 
has  recently  been  declared.  But  on  what  defensible  theory  can  the 
Commission  accept  this  state  of  affairs,  however  unforeseen  or 
distressing,  as  sanctioning  a  strained  and  extraordinary  exercise  of 
discretion  which  would  practically  defeat  for  the  time  being  the  dis- 
tinctly expressed  mandate  of  the  Congress?  Surely  the  added 
expense  which  this  law  imposes,  which  its  observance  makes  unavoid- 
able, whether  times  be  good  or  bad,  was  never  intended  to  authorize 
the  Commission  to  postpone  the  date  fixed  for  it  to  become  effective. 
There  were  some  roads,  including  one  or  more  of  considerable  im- 
portance, in  the  hands  of  receivers  when  this  law  was  passed,  yet 
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no  exception  was  made  on  that  account,  nor  is  anything  to  be  found 
in  its  provisions  which  indicates  that  temporary  exemption  might  be 
allowed  because  of  financial  difficulty.  To  admit  the  sufficiency  of 
such  a  reason  is  to  open  the  door  to  endless  uncertainty,  because  tliere 
is  no  possible  means  of  determining  the  degree  of  financial  stringency 
which  would  justify  extension.  If  mere  financial  hardship  is  good 
cause  for  postponing  compliance,  it  was  equally  good  cause  for  refus- 
ing to  pass  such  a  law,  because  it  can  in  no  case  be  observed  without 
a  somewhat  burdensome  addition  to  operating  expenses. 

The  proviso  in  question  seems  to  us  neither  obscure  nor  doubtful. 
The  purpose  of  this  legislation  was  to  lessen  the  hazard  of  railway 
operations  by  making  nine  hours  the  maximum  of  continuous  service 
for  employees  who  handle  train  orders  at  these  night  and  day  stations. 
It  was  well  known  that  thousands  of  such  employees  were  required 
to  be  on  duty  twelve  hours  or  more  in  each  twenty- four,  and  it^was 
the  plain  intention  of  CJongress,  in  the  interest  of  public  safety,  to 
compel  a  reduction  to  the  number  named  in  the  statute.  As  already 
stated,  the  nine-hour  provision  was  not  aimed  at  occasional  departures 
from  a  general  rule,  but  undertook  to  correct  a  customary  practice 
which  was  deemed  too  dangerous  to  be  longer  permitted.  To  save  it 
from  severity  in  exceptional  instances,  where  special  and  peculiar 
conditions  might  make  observance  impracticable  or  uncommonly  diffi- 
cult, the  Commission  was  authorized  "  in  a  particular  case  "  to  extend 
"  as  to  such  case  "  the  time  allowed  to  prepare  for  compliance. 

This  grant  of  discretionary  power  is  obviously  limited.  It  was 
plainly  intended  to  provide  for  additional  time  at  individual  stations 
where  conditions  are  distinctly  unlike  those  which  are  common  to 
the  class  in  question.  To  stretch  this  narrow  authority  so  as  to  en- 
large the  period  for  compliance  at  a  great  majority  of  the  places 
covered  by  the  nine-hour  provision  would  be  in  practical  effect  an 
amendment  of  the  law  by  the  official  body  charged  with  its  admin- 
istration. 

That  there  are  cases,  and  perhaps  quite  a  number  of  cases,  to  which 
the  proviso  relates  and  in  which  good  cause  for  extension  might  have 
been  shown  is  fairly  indicated  by  some  of  the  petitions  and  by  state- 
ments made  at  the  hearing.  But  none  of  these  cases  has  been  estab- 
lished to  our  satisfaction.  As  the  hearing  progressed  it  incidentally 
appeared,  when  various  applications  filed  within  the  last  few  days 
were  taken  up,  that  there  are  certain  stations  which  illustrate  the 
exceptions  contemplated  by  the  proviso,  for  example,  stations  lately 
built  or  on  sections  of  road  in  process  of  construction,  stations  in 
uninhabited  localities  where  there  are  no  proper  accommodations  for 
another  employee,  and  possibly  others  of  marked  petjuliarity.    Had 
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the  pedtiinis  been  directed  to  these  special  cases  and  presented  in 
reasonable  time  before  the  law  was  to  take  effect,  had.they  been  segre- 
gated from  (he  stations  of  familiar  type  and  their  anomalous  features 
pointed  out  with  a  fair  d^;ree  of  certainty,  it  is  altogether  probable 
that  good  cause  might  have  been  shown  for  quite  a  number  of  exten- 
sions. But  nothing  definite  or  conyincing  in  this  regard  was  made  to 
appear*  Some  unusual  instances  were  mentioned,  but  more  with  the 
view,  as  it  seemed,  of  supporting  the  general  contention  than  for  the 
purpose  of  obtaining  relief  in  the  particular  cases  thus  brought  to 
our  notice.  Indeed,  it  was  virtually  if  not  explicitly  declared  that  it 
would  be  of  little  account  to  secure  postponement  at  a  few  unimpor- 
tant stations,  if  additional  time  could  not  be  allowed  at  the  entire 
class  of  stations  embraced  in  the  applications.  We  are  constrained 
to  held  that  the  granting  of  such  comprehensive  extensi<m  would 
amount  to  an  act  of  legislation  and  should  therefore  be  refused,  and 
as  good  cause  for  relief  has  not  be^i  shown  in  particular  cases,  all 
the  petitions  must  be  denied.  An  order  will  be  entered  accordingly. 
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No.  1834. 

LANING-HARRTS    COAL    &    GRAIN    COMPANY   AND 
KANSAS  CITY  HAY  COMPANY 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 


Submitted  February  22,  1908.    Decided  March  P,  1908. 


Certain  shippers  applied  for  cars  to  ship  hay,  which  the  carrier,  by  reason 
of  car  shortage,  could  not  furnish  at  the  time  and  place  desired; 
the  carrier  informed  the  shippers  that  it  had  certain  cattle  cars  which 
it  could  furnish  if  the  shippers  would  clean  and  suitably  prepare  them  for 
the  shipments  of  their  hay  at  their  own  cost  and  expense;  the  shippers 
accepted  these  cars  upon  these  terms,  cleaned  and  prepared  them,  and 
shipped  their  hay  therein,  and  then  claimed  reparation  for  the  cost  and  ex- 
pense incurred  by  them ;  Held,  upon  the  foregoing  statement  of  fticts,  that 
the  shippers*  claim  for  reparation  based  on  cost  of  preparhig  said  cattle 
cars  be  denied  and  their  complaint  be  dismissed. 

C.  W.  Durhin  for  complainants. 
E,  B.  Peirce  for  defendant. 

Report  of  the  Commission. 

CocKRELL,  Commissioner: 

The  complainants  state  that  they  are  engaged  in  the  purchase 
and  shipment  of  hay  and  had  considerable  trouble  in  getting  cars 
for  such  shipments  by  reason  of  the  failure  of  the  defendant  to 
supply  same.  During  the  months  of  December,  1906,  and  January 
and  February,  1907,  defendant  informed  complainants  that  it 
would  furnish  stock  cars  for  the  loading  of  hay  for  shipment  to 
Kansas  City  if  complainants  would  clean  the  cars,  line  them  with 
paper,  and  release  the  defendant  from  all  liability  in  case  of  fire. 
Complainants  being  unable  to  get  any  other  kind  of  cars  to  ship  their 
hay,  accepted  this  offer,  cleaned  the  cars,  and  lined  them  with  paper, 
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at  a  cost  of  from  $5.06  to  $5.16  per  car,  paid  by  them.  Complainants 
charge  that,  being  compelled  to  pay  for  furnishing  the  equipment, 
they  were  subjected  to  unjust  and  unreasonable  transportation 
charges,  in  violation  of  section  1,  and  subjected  to  unjust  discrimina- 
tion and  undue  and  unreasonable  prejudice  and  disadvantage,  in  vio- 
lation of  sections  1,  2,  and  3  of  the  act  to  regulate  commerce;  that 
during  the  months  named  the  complainant,  Laning-Harris  Coal  & 
Grain  Company,  shipped  39  carloads  of  hay  in  stock  cars,  and  that 
the  cost  of  getting  these  cars  in  shape  for  loading  such  hay  was  $6.05 
per  car,  or  $196.95,  as  shown  in  an  exhibit;  and  that  the  Kansas  City 
Hay  Company  during  this  time  shipped  24  carloads  of  hay  in  stock 
cars,  and  that  the  cost  of  getting  these  cars  in  shape  for  loading  such 
hay  was  $5.15  per  car,  or  $123.60,  as  shown  in  an  exhibit.  They 
prayed  that  after  due  hearing  an  order  be  made  commanding  the 
defendant  to  cease  and  desist  from  the  aforesaid  violation  of  law  to 
the  full  extent  thereof  and  to  pay  to  each  of  the  complainants  the 
amounts  expended  in  preparing  the  cars  for  loading  the  hay. 

The  defendant  denied  the  material  charges  of  the  complainants. 

At  the  hearing  in  Kansas  City,  January  22,  1908,  C.  W.  Durbin 
appeared  for  the  complainants,  and  E.  B.  Peirce  for  the  defendant. 

Mr.  Durbin,  in  making  his  statement,  declared  that  complainants 
had  a  great  deal  of  trouble  in  getting  cars  at  that  time  and  that  the 
railroad  company  agreed  to  furnish  stock  cars  for  the  loading  of  this 
hay,  and  the  company's  agent  told  the  complainants  that  they  would 
be  required  to  clean  these  cars  out  and  line  them  with  paper  and 
release  the  company  from  all  liability  in  case  of  fire  and  damage. 
He  then  stat-ed :  "  I  will  say  that  at  the  time  these  shipments  were 
made  the  complainants  expected  that  they  would  have  to  stand  this 
expense." 

Mr.  Peirce  then  said :  "  That  was  the  agreement." 

Mr.  Durbin  said :  "  It  was  kind  of  an  implied  agreement,  but  they 
understood  it." 

Mr.  Peirce :  "  The  company  understood  it,  too." 

The  examiner,  Mr.  Lyon:  "That  the  complainants  were  to  stand 
the  expense  ? " 

Mr.  Durbin:  "Yes." 

Mr.  Peirce :  "  There  was  an  agreement  at  the  time  by  both  the  com- 
plainants and  the  defendant  that  the  complainants  would  stand  the 
expense  of  cleaning  these  cars." 

Mr.  Durbin  made  no  reply. 

Mr.  Durbin  then  stated  the  number  of  cars  so  cleaned  and  the  cost 
to  each  of  the  companies. 

It  was  then  agreed  between  Mr.  Durbin  and  Mr.  Peirce  that  the 
defendant  had  no  tariff  on  file  authorizing  or  providing  for  payment 
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to  shippers  of  charges  of  this  kind,  and  that  these  cars  were  furnished 
at  a  time  when  there  was  a  shortage  of  equipment,  and  that  they  were 
furnished  for  the  convenience  of  the  complainants  at  a  time  when  the 
company  was  short  of  cars. 

Mr.  Durbin  then  said:  "  Yes,  they  were;  but  at  the  same  time  if 
the  complainants  were  forced,  in  order  to  put  their  hay  on  the  mar- 
ket, to  expend  $5.06  and  $6.16  on  these  cars  to  get  them  ready,  any 
man  who  shipped  the  hay  in  box  cars  had  that  much  advantage  over 
them." 

Mr.  Peirce  replied :  "  I  just  ask  you  if  it  is  agreed  that  they  were 
furnished  at  a  time  when  the  Frisco  was  short  of  equipment." 

Mr.  Durbin :  "  I  believe  they  were." 

Mr.  Peirce :  "And  they  were  furnished  at  the  request  of  your  clients 
and  with  the  implied  understanding,  at  least,  that  your  clients  would 
stand  this  expense?" 

Mr.  Durbin  replied :  "  Yes,  sir." 

Mr.  Peirce:  "And  it  was  not  the  purpose  of  your  clients  at  that 
time  to  make  any  complaint,  was  it?  " 

Mr.  Durbin :  "  Well,  they  thought  they  ought  to  have  something 
coming  to  them." 

Mr.  Peirce:  "At  the  time  they  got  the  cars  they  were  honest,  were 
they  not?  " 

Mr.  Durbin:  "Yes." 

Mr.  Peirce:  "And  they  understood  they  were  to  have  to  pay 
for  it?" 

Mr.  Durbin :  "  Yes,  sir." 

Mr.  Durbin  then  stated :  "  This  complaint  is  not  filed  for  the  pur- 
pose of  getting  back  any  money  especially,  but  they  think  something 
is  coming  to  them  for  this  service  which  they  performed." 

No  testimony  whatever  was  offered  as  to  the  value  of  the  labor 
and  material  used  in  preparing  these  cars  for  hay  shipments  except 
a  letter  of  W.  T.  Apple,  Baxter  Springs,  Kans.,  August  21,  1907,  to 
Laning-Harris  Coal  and  Grain  Company,  in  which  they  stated  that 
they  loaded  39  stock  cars  with  hay  at  Paw  Paw  that  spring,  and  they 
figure  cost  as  follows: 

Labor,  cleaning  out  stock  cars $1.00 

Labor,  putting  on  paper .76 

Material,  cost  of  paper 3.00 

Material,  nails .  30 

Total  per  ear 5.06 

39  cars,  at  $5.05 196.96 

The  case  was  submitted  upon  the  statements  hereinbefore  made.* 
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The  oompkinants  charged  violations  of  sections  1,  2,  and  8  of  the 
act,  and  then  made  their  statements  in  regard  to  the  number  of  cars 
loaded  and  the  cost  of  cleaning  and  preparing  them,  and  ask  repara- 
tion in  the  respective  amounts  so  paid.  They  offered  no  evidence 
whatever  to  show  a  violation  of  sections  1,  2,  and  8. 

Mr.  Durbin  filed  witii  the  Conmiission  a  brief  in  behalf  of  com- 
plainants and  quoted  this  paragraph  from  the  Interstate  Commerce 
Law: 

If  the  owner  of  property  transported  under  tbis  act,  directly  or  indirectly 
renders  any  senrice  0(mnected  with  snch  transportation,  or  furnishes  any  in- 
strumentality used  therein,  the  charge  and  allowance  therefor  fdiaU  be  no  more 
than  is  Just  and  reasonable,  and  the  Ck>mmission  may,  after  hearing  on  a  com- 
Idaint,  determine  what  is  a  reasonable  charge  as  the  maximum  to  be  paid  by 
the  carrier  op  carriers  for  the  service  so  rendered  or  the  instrumentalities  so 
furnished,  and  fix  the  same  by  appropriate  order,  which  order  shall  have  the 
ssme  force  and  effect  and  be  enforced  in  like  manner  as  the  orders  above  pro- 
Tided  for  in  this  section.  * 

and  claimed  that  if  there  was  a  contract  between  the  shipper  and  the 
defendant  that  the  shipper  should  stand  this  expense,  it  is  in  viola- 
tion of  sections  1, 2,  and  3  of  the  act  to  regulate  commerce  and  there- 
fore void. 

The  cars  were  furnished,  39  at  Paw  Paw,  Ind.  T.,  and  there  cleaned 
and  prepared,  and  24  at  Lamar,  Mo.,  and  there  cleaned  and  prepared. 

In  this  case  application  was  made  for  cars  suitable  for  shipping 
hay.  The  carrier  was  unable  to  furnish  such  cars  by  reason  of  a  car 
shortage,  and  told  the  complainants  that  it  could  furnish  cattle  cars 
which  the  complainants  could  use  if  they  would  suitably  prepare 
them  for  the  protection  of  their  hay  and  bear  the  cost  of  such  prep- 
aration. The  complainants  accepted  of  this  offer  upon  its  terms. 
The  defendant  had  no  tariff  authorizing  payment  for  such  expenses 
by  the  shipper.  In  one  case  a  claim  was  made  for  $5.06  per  car  and 
in  the  other  for  $5.15  per  car,  but  no  evidence  was  offered  to  show 
that  either  of  such  charges  was  a  reasonable  charge  as  a  maximimi 
for  the  labor  and  materials  so  used,  or  whether  the  methods  used  by 
complainants  were  the  best  and  cheapest.  AVhat  the  complainants 
did  was  in  an  emergency  and  of  a  temporary  character  and  of  no 
value  to  the  cars  as  cattle  cars,  and  of  no  value,  therefore,  to  the  de- 
fendant; the  defendant  only  allowed  the  complainants  to  use  these 
cars  upon  the  express  provision  that  they  were  to  pay  all  the 
expense  in  cleaning  and  papering  them  for  their  own  convenience. 

Our  conclusions  are  that  even  if  what  the  complainants  did  in 
these  cases  is  covered  by  the  paragraph  of  the  la^  as  herein  quoted, 
yet,  under  the  facts  and  circumstances  in  this  case,  the  Commission 
would  not  be  justified  in  allowing  the  reparation  demanded,  and 
therefore  the  complaint  should  be  dismissed,  and  it  will  be  so  ordered. 
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No.  1333. 

NORTH  BROTHERS,  a  partnership  cobiposed  of  W.  H.  NORTH 

AND  M.  J.  NORTH, 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 


Submitted  February  ft,  1908.    Decided  March  P,  1908. 


The  defendant  carrier  for  some  years  had  a  proportional  rate  of  15  cents  per 
100  pounds  on  hay  when  carried  from  Kansas  City,  Mo.,  through  a  part  of  the 
state  of  Kansas,  to  Cape  Girardeau,  Mo.  This  rate  was  canceled  and  a  higher 
rate  became  effective  for  a  short  time.  Thereafter  the  15-cent  rate  was  restored. 
During  the  time  the  higher  rate  was  in  effect  complainant  shipped  two  carloads 
of  hay  over  the  route  named;  Held,  That  the  rate  in  excess  of  15  cents  per 
100  pounds  on  hay  in  carloads  when  shipped  from  Kansas  City,  Mo.,  over  the 
route  named,  to  Cape  Girardeau,  Mo.,  is  unjust  and  unreasonable,  and  that 
complainant  is  entitled  to  an  order  for  reparation. 

C.  W.  Durbin  for  complainant. 
E.  B.  Peirce  for  defendant. 

Report  of  the  Commission. 

CocKBELL,  Commissioner: 

The  complainant  is  a  partnership  engaged  in  the  buying  and  selling 
of  hay  at  Kansas  City,  Mo. 

It  appears  from  the  evidence  that  complainant  early  in  Feb- 
ruary, 1907,  shipped  over  the  rails  of  the  defendant  carrier  car 
C.  B.  U.  P.  No.  1900  from  Kansas  City  to  Cape  Girardeau,  loaded 
with  20,700  pounds  of  hay,  on  which  a  rate  of  20  cents  per  100  pounds 
was  charged,  and  $41.40  collected;  and  that  about  the  same  time  a 
like  shipment  of  20,000  pounds  was  made  in  car  A.  G.  S.  No.  3730,  on 
which  the  same  rate  was  charged  and  $40  collected.  Both  of  the^^e 
shipments  were  of  hay  originally  consigned  to  complainant  from 
Deerfield,  Mo. 

For  a  number  of  years  prior  to  the  time  these  shipments  moved  the 
defendant  had  in  effect  between  Kansas  City  and  Cape  Girardeau, 
the  route  passing  through  a  part  of  the  state  of  Kansas,  a  propor- 
tional rate  of  15  cents  per  100  pounds,  which  appUed  to  shipments 
brought  into  Kansas  City  and  from  there  consigned  east,  and  shortly 
after  the  shipments  in  question  were  made  the  defendant  again 
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published  a  proportional  rate  of  15  centa  between  the  points  named. 
At  the  time  the  shipments  moved,  however,  the  legal  rate  was  20 
cents  per  100  pounds,  this  rate  becoming  effective  upon  the  cancel- 
lation of  the  proportional  rate  of  1 5  cents.  While  the  20-cent  rate 
applied  from  Kansas  City  to  Cape  Girardeau  the  defendant  applied 
the  proportional  rate  of  15  cents  from  Kansas  City  to  a  number  of 
points  in  the  immediate  vicinity  of  Cape  Girardeau* 

When  the  attention  of  the  carrier's  agent  was  called  to  the  fact  that 
Cape  Girardeau  was  not  given  its  proportional  15-cent  rate,  that  rate 
was  again  made  effective  to  that  point. 

Our  conclusions  are  that  a  proportional  rate  of  15  cents  per  100 
pounds  on  interstate  shipments  between  Kansas  City  and  Cape 
Girardeau  on  hay  in  carloads,  when  such  hay  originates  at  points  be- 
yond Kansas  City,  is  a  just  and  reasonable  rate  and  should  have  been 
apphed  as  a  proportional  rate  on  the  shipments  herein  referred  to, 
and  is  the  legal  rate  which  the  defendant  should  charge  and  collect 
on  future  shipments;  and  that  the  20-cent  rate  charged  on  interstate 
shipments  was  unjust  and  unreasonable,  and  that  reparation  should 
be  made  to  the  complainant  in  the  sum  of  $20.35,  the  amount  of  the 
overcharge  made  and  collected  on  these  two  shipments,  with  interest 
at  the  pate  of  6  per  cent  from  March  1,  1907,  An  order  will  be 
entered  accordingly. 
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No.  1830. 
LANING-HARRIS  COAL  &  GRAIN  COMPANY 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  AND  WABASH 
RAILROAD  COMPANY. 


Buhmitted  January  22, 1908.    Decided  March  9,  1908. 


1.  Two  cars  of  coal  were  shipped  by  complainant  from  Springfield,  IlL,  to  Kan- 

sas City,  Mo.,  Tia  the  Wabash  Railroad,  and,  after  arrival  at  Kansas 
City,  one  car  was  forwarded  by  complainant  to  Salina,  Kans.,  and  one  to 
Kipp,  Kans.,  both  going  Tia  the  Missouri  Pacific  Railway.  The  joint  rate 
on  coal  from  Springfield  to  Salina  or  Klpp  via  Kansas  City  is  $8.78  per 
ton,  whereas  the  combination  rate  is  (3.50.  On  the  foregoing  shipmeots 
defendants  charged  and  collected  the  higher  joint  rate.  Upon  complaint 
that  this  charge  is  unreasonable;  Held,  That  these  shipments  omsisted 
of  strictly  local  shipments  into  and  out  of  Kansas  City,  and  that  the 
application  of  the  joint  through  rate  was  not  in  accordance  with  the 
published  tariffs,  but  that  the  lawful  rate  applicable  on  such  shipmeots 
was  the  combination  of  locals.    Reparation  awarded. 

2.  There  can  be  but  one  legal  rate  between  two  points.    This  rate  must  be  (o) 

the  local  rate  if  over  one  road,  or  (d)  the  johit  rate  if  over  a  throngh 
route  composed  of  two  or  more  roads  which  have  agreed  to  a  joint  rate, 
or  (c)  a  combination  of  separately  established  rates  applicable  on  throng 
business  over  a  through  route  which  does  not  enjoy  a  joint  rate. 
8.  In  general,  joint  through  rates  are  lower  than  the  sum  of  the  locals  between 
two  points,  and  obviously  there  can  very  seldom  be  any  transportation 
reason  why  such  should  not  be  the  case. 

C.  W.  Durhin  for  ctmiplainant. 

/.  C.  Jeffery  for  Missouri  Pacific  Railway  Company. 

N.  S.  Brown  for  Wabash  Railroad  Company. 

Report  op  the  Commission, 

Lane,  Commissioner: 

The  complainant,  a  corporation  engaged  in  the  business  of  buying 
and  selling  coal  and  other  commodities  in  Kansas  City,  Mo.,  alleges 
that  the  joint  rate  on  coal  from  Springfield,  111.,  to  Salina  and  Eapp, 
Kans.,  is  higher  than  the  combination  of  locals  from  Springfield 
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into  Kftnsaa  Cify  (whioh  is  $1.80),  and  the  local  rate  from  Kansas 
CSity  to  Salina  or  Kipp  (which  is  $1.70) ;  that  the  application  of  the 
joint  rate  in  preference  to  the  combination  of  the  locals  is  unjust  and 
unreasonable  aiid  to  the  prejudice  and  disadvantage  of  complainant, 
and  violates  sections  1,  2,  and  3  of  the  act;  that  on  or  about 
December  21,  1906,  Wabadi  car  numbered  45876,  was  received  at 
Ejmsas  City,  Ma,  over  the  Wabash  Railroad ;  that  this  car  was  di- 
verted to  Salina,  Kans.,  via  the  Missouri  Pacific  Railroad;  that 
freight  charges  of  $162.45  were  collected  at  Salina  on  this  car;  that 
the  freight  charges  should  have  been  $151.37,  an  excess  charge  of 
$11.08  having  been  collected,  for  which  amount  reparation  is  claimed ; 
that  on  or  about  December  25,  1906,  Wabash  car  numbered  31890 
was  received  at  Kansas  City,  Mo.,  over  the  same  railroad,  and  that 
this  car  was  diverted  to  Kipp,  Kans.,  via  the  Missouri  Pacific,  and 
that  freight  charges  amounting  to  $122.88  were  collected  at  Kipp  on 
this  car;  that  the  freight  charges  should  have  been  $113.75,  an  excess 
of  $8.58  having  been  collected,  for  which  amount  reparation  is 
claimed. 

The  prayer  is  that  the  defendants  be  ordered  to  cease  and  desist 
from  the  idleged  violations  of  law,  and  that  reparation  be  awarded 
in  the  sum  of  $19.66. 

The  answer  of  the  Missouri  Pacific  admits  that  there  is  in  effect 
from  Springfield,  HI.,  to  Kansas  City,  Mo.,  a  rate  of  $1.80  per  ton  on 
coal  when  shipped  in  carload  lots  over  the  lines  of  the  Wabash;  that 
during  t>ecember,  1906,  there  was  in  effect  a  rate  of  $1.70  on  the  same 
commodity  from  Kansas  City  to  Salina  and  Kipp,  Kans.,  over  the 
Missouri  Pacific  line,  and  that  by  this  combination  a  through  rate  of 
$3.50  may  be  obtained  from  Springfield  to  Salina  and  Kipp,  but  that 
the  through  rate  is  higher  than  the  joint  rate  over  the  same  route 
from  Springfield  to  Salina  and  Kipp,  which  is  to  both  points  $3.72 
per  ton. 

The  Missouri  Pacific  denies  that  the  application  of  the  through  rate 
is  unjust  and  unreasonable,  and  admits  that  the  defendant's  line 
carried  the  car  mentioned  in  the  complaint  from  Kansas  City  to 
Salina  and  the  car  to  Kipp  on  the  dates  named,  and  that  defendant 
applied  thereon  the  joint  rate. 

One  of  the  witnesses  for  complainant  testified  that  he  had  been  en- 
gaged in  the  general  business  of  buying  and  selling  coal  in  Kansas 
City  for  a  period  exceeding  twenty  years,  and  during  all  of  that  time 
it  had  been  the  practice  to  buy  coal  in  Illinois,  as  well  as  in  other 
states,  have  the  same  billed  to  Kansas  City,  and  either  during  the 
transit  of  the  car  to  Kansas  City  or  within  a  few  days  after  its  ar- 
rival there  to  give  directions  to  the  carrier  to  divert  or  reconsign  the 
shipment  to  some  other  point;  that  in  case  the  sum  of  the  locals 
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through  Kansas  City  was  less  than  the  through  rate  to  final  destina- 
tion that  that  rate  had  always  been  charged  and  collected ;  that  if  the 
complainant  ascertained  that  the  through  rate  was  less  than  the  com- 
bination of  locals,  it  would  order  the  car  direct  from  the  mines  to  final 
destination,  thus  applying  the  through  rate,  the  lower  rate  inuring 
to  the  benefit  of  the  final  consignee,  and  complainant  always  based  its 
price  on  the  lower  rate. 

In  the  case  of  the  two  shipments  involved  in  this  proceeding,  the 
cars  were  shipped  from  Springfield,  HI.,  to  Kansas  City,  billed  to  the 
Laning-Harris  Coal  and  Orain  Company,  at  Kansas  City,  and  then 
one  car  was  forwarded  to  Salina,  and  one  to  Kipp.  The  manager  of 
the  Laning-Harris  Company  testified  that  he  could  not  state  definitely 
whether  these  particular  cars  of  coal  were  actually  sold  prior  to  the 
time  they  left  Illinois  or  not,  owing  to  the  fact  that  he  did  a  large 
business,  and  sometimes  coal  was  actually  sold  to  the  consignee  at  final 
destination  prior  to  the  ordering  of  the  same  from  the  mines,  and  in 
many  other  cases  coal  was  purchased  and  ordered  shipped 'to  com- 
plainant at  Kansas  City  before  sale.  He  testified,  however,  that  he 
considered  and  intended  these  to  be  strictly  local  shipments  into  Ejm- 
sas  City  and  local  shipments  out  of  Kansas  City  to  the  two  points 
named,  and  that  the  complainant  had  quoted  the  price  of  coal  on  that 
basis,  and  that  the  difference  between  the  joint  rate  actually  collected 
and  the  sums  of  the  locals  was  paid  by  the  complainant,  that  .amount 
being  deducted  by  the  final  consignees  from  the  bills  rendered  by  com- 
plainant. 

The  two  cars  here  involved  were  not  consigned  to  Salina  and  Eapp 
until  they  reached  Kansas  City,  at  which  time  the  Wabash  Company 
was  ordered,  both  by  telephone  and  in  writing,  to  rebill  the  coal  to 
the  points  named.  They  were  not  technically  reconsigned  as  there 
was  no  reconsignment  rule  in  the  tariffs  of  defendant  on  this  traffic 
at  Kansas  City  at  the  time  of  this  movement.  The  freight  charges 
were  paid  at  destination.  The  only  expense  bills  issued  were  those 
offered  in  evidence,  none  being  issued  at  Kansas  City. 

The  questions  raised  by  the  pleadings  in  this  case  are:  First.  If 
the  shipments  referred  to  were  made  from  Springfield,  111.,  through 
Kansas  City,  to  the  points  of  final  destination,  with  the  intent  that 
they  should  be  through  shipments,  whether  the  through  published 
rate  should  apply  or  a  rate  equal  to  the  sum  of  the  locals  into  and 
out  of  Kansas  City,  should  that  combination  be  less  than  the  through 
rate.  Second.  Whether  the  shipments  were  actually  local  into  Kansas 
City  and  local  from  thence  to  final  destinations. 

From  the  facts,  it  is  clear  that  the  complainant  intended  these  as 
strictly  local  shipments,  and  no  evidence  was  offered  by  defendant  to 
controvert  this  contention.    It  is  true  that  complainant  was  unable  to 
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say  positively  whether  or  not  these  particular  cars  of  coal  had  been 
sold  by  it  prior  to  the  time  they  reached  Kansas  City,  but  it  is  a  fact 
that  no  orders  were  given  to  the  defendant  to  carry  the  coal  to  any 
other  points  until  after  it  had  actually  reached  Kansas  City.  It  is 
also  true  that  this  method  of  doing  business  is  very  customary.  A 
dealer  in  coal,  as  in  this  case,  locates  at  some  central  point  of  distribu- 
tion, and  to  that  point  he  consigns  in  the  first  instance  most  of  his 
coal.  Some  of  it  is  actually  consumed  at  such  point,  as  in  the  case  of 
Kansas  City,  and  some  of  it  is  sold  at  other  points,  and  it  is  generally 
difficult  for  the  dealer  to  determine  definitely  which  particular  car  of 
coal  is  sold  prior  to  its  receipt  at  the  central  point  of  distribution. 
Under  such  circumstances  and  conditions,  when  the  coal  is  actually 
shipped  into  such  central  point  of  distribution  and  delivery  is  there 
made,  it  must  be  regarded  as  a  local  shipment 

The  Commission  is  therefore  of  the  opinion  that  the  rate  of  $3.72 
charged  on  these  2  cars  of  coal  is  not  in  accordance  with  the  pub- 
lished tariffs  and  that  the  lawful  rates  applicable  on  said  shipments 
were  $1.80  per  ton  from  Springfield,  HI.,  to  Kansas  City,  Mo.,  and 
$1.70  per  ton  from  Kansas  City  to  Salina  and  Kipp,  Kans.,  and 
that  the  complainant  is  entitled  to  reparation  in  the  sum  of  $19.66, 
that  being  the  difference  between  the  amount  actually  charged  and 
collected  from  complainant  and  the  lawful  charge  for  the  services 
rendered. 

This  ruling  is  made  on  the  facts  herein  involved,  which  differ  but 
slightly  from  those  presented  in  the  Texarkana  case,  Gulf^  Colorado 
(&  Santa  Fe  Railway  Co.  v.  Texas^  204  U.  S.,  403.  The  billing  of 
both  shipments  here  concerned  was  to  Kansas  City,  and  no  order 
to  send  them  forward  to  other  points  was  received  until  they  had 
reached  Kansas  City.  They  might  have  been  held  there,  the  cars 
unloaded,  and  the  coal  sold  at  Kansas  City.  The  shipment  out  of 
Kansas  City  must  be  regarded  as  a  separate  movement,  on  which  the 
local  rate  is  to  apply,  unless  we  can  find  evidence  which  warrants 
the  holding  that  the  destination  of  these  shipments  when  they  moved 
out  of  Springfield  was  other  than  Kansas  City,  but  this  we  can  not 
find.  All  the  evidence  is  to  the  contrary,  and  the  absence  of  recon- 
signment  privileges  at  Kansas  City  as  to  this  traffic  makes  it  the 
clearer  that  the  railroad  itself  could  not  properly  have  regarded  the 
movement  as  through  from  Springfield  to  Salina,  for  to  ship  to  Kan- 
sas City  and  then  to  allow  a  reconsignment  on  a  through  rate  to 
Salina  would  be  to  extend  a  privilege  which  the  tariffs  did  not  grant. 

This  case  would  never  have  been  presented  to  the  Commission  had 
the  joint  through  rate  between  Springfield  and  Salina  been  no  higher 
than  the  sum  of  the  two  locals,  and  it  is  difficult  to  conceive  of  those 
circumstances  which  justify  the  disparity  in  these  rates.    In  general 
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joint  through  rates  are  lower  than  the  sum  of  the  locals  between  two 
points,  and  obviously  there  can  very  seldom  be  any  transportation 
reason  why  such  should  not  be  the  case.  Why  then  are  these  locals 
so  adjusted  that  the  dealer  in  Kansas  City  may  ship  coal  to  that  city 
and  distribute  it  to  Salina  at  a  lower  transportation  charge  than  is 
imposed  on  the  Salina  merchant  who  buys  in  Springfield  and  ships 
directly  to  himself  at  Salina?  The  reason  which  superficially  appears 
is  that  it  is  the  policy  of  the  carriers  to  make  Kansas  City  the  coal 
distributing  center  for  points  farther  west — a  policy  which  does  not 
appear  to  have  any  transportation  justification. 

The  Commission  has  held  that  there  can  be  but  one  legal  rate  be- 
tween two  points — a  very  simple  enunciation  of  a  fundamental  prin- 
ciple. This  rate  must  be  either  (a)  the  local  rate  if  over  one  road,  or 
(6)  the  joint  rate  if  over  a  through  route  composed  of  two  or  more 
roads  which  have  agreed  as  to  a  joint  rate,  or  (c)  a  combination  of 
separately  established  rates  applicable  on  through  business  over  a 
through  route  which  does  not  enjoy  a  joint  rate.    (Section  6.) 

A  shipment  billed  from  Springfield  to  Salina  may  therefore  be 
taxed  none  other  than  the  joint  rate  between  these  points.  It  is  un- 
lawful to  apply  the  sum  of  the  locals  to  such  shipment,  even  though 
they  make  lower  than  the  joint  rate.  And  this  principle  would  be 
applied  in  this  case  were  it  not  that  in  fact  it  appears  the  shipment 
was  billed  originally  from  Springfield  to  Kansas  City,  from  which 
point  it  was  again  billed  to  Salina  (or  to  Kidd  as  the  case  may  be) — 
thus  moving  as  two  local  shipments  instead  of  one  through  shipment. 

If  complaint  had  been  made  that  the  joint  rate  from  Springfield 
to  Salina  was  excessive,  at  least  to  the  amount  of  the  excess  over  the 
sum  of  the  locals,  it  would  be  within  our  power  to  order  such  reduc- 
tion ;  but  no  such  allegation  has  been  made,  and  so  long  as  the  pres- 
ent adjustment  of  the  relation  between  locals  and  joint  rates  as  is 
herein  presented  continues  it  is  quite  manifest  that  the  Kansas  City 
dealer  will  not  complain. 

It  is  a  conservative  statement  that  thousands  of  letters  have  been 
received  by  the  Commission  complaining  that  carriers  insist  upon  ap- 
plying a  higher  through  joint  rate  than  could  be  made  by  application 
of  the  locals,  and  that  it  is  unjust  to  compel  the  shipper  to  pay  the 
higher  rate.  This  body  of  criticism  the  Commission  has  felt  was  inci- 
dent to  the  present  transitional  stage  in  which  the  carriers  were  adapt- 
ing themselves  to  a  more  rigid  application  of  the  principles  of  the  act 
to  regulate  commerce  than  had  hitherto  obtained.  It  is  not  the  pur- 
pose of  the  Commission,  however,  to  permit  carriers  to  evade  the 
intent  of  the  Commission's  rulings — as  to  there  being  but  one  legal 
rate  between  two  points — by  maintaining  through  rates  which  are 
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greater  than  the  combined  locals,  excepting  under  exceptional  cir- 
cumstances, of  which  the  present  case  is  not  an  illustration. 

In  December,  1906,  the  Commission  adopted  and  issued  to  all  rail- 
roads the  following  ruling: 

43.  Reduction  of  joint  rate  to  equal  8um  of  locals  (effective  December  21, 
1906). — Where  a  Joint  rate  is  in  effect  by  a  given  route,  which  is  higher  between 
any  points  than  the  sum  of  the  locals  between  the  same  points,  by  the  same  or 
another  route,  and  such  joint  rate  has  b^en  in  effect  thirty  days  or  longer,  such 
higher  joint  rate  may,  until  further  notice  from  the  Ck)mmission,  be  changed 
by  reducing  the  same  to  the  sum  of  such  locals,  but  not  otherwise,  upon  post- 
ing one  day  in  advance  a  tariff  of  such  reduced  rate  and  mailing  a  copy  thereof 
to  the  Commission. 

Many  informal  complaints  are  received  in  connection  with  regularly  estab- 
lished through  rates  which  are  in  excess  of  the  sum  of  the  locals  between  the 
same  points.  The  Commission  has  no  authority  to  change  or  fix  a  rate  except 
after  full  hearing  upon  formal  complaint  It  is  believed  to  be  proper  for  the 
Commission  to  say  that,  if  called  upon  to  formally  pass  upon  a  case  of  this 
nature,  it  would  be  its  policy  to  consider  the  through  rate,  which  is  higher  than 
the  sum  of  the  locals  between  the  same,  points  as  prima  facie  unreasonable, 
and  that  the  burden  of  proof  would  be  upon  the  carrier  to  defend  such  higher 
through  rate. 

It  was  the  expectation  of  the  Commission  in  making  this  ruling  that 
the  railroads  would  of  their  own  motion,  and  to  save  charges  of  dis- 
crimination, install  new  tariffs  reducing  the  through  rates  in  question. 
In  many  instances  the  railroads  have  in  good  faith  proceeded  to  "  line 
up  "  their  rates  with  this  end  in  view.  But  this  has  not  been  so  uni- 
versal as  the  necessity  therefor  required.  Instead  of  making  such  re- 
ductions the  railroads  in  far  too  many  instances  have  availed  them- 
selves of  this  Commission's  ruling — that  there  could  be  but  one 
legal  rate  between  two  points — to  charge  the  higher  joint  through 
rate,  and  thus  increase  their  revenues  without  openly,  by  traffic  pro- 
visions, increasing  such  rates.  They  have,  in  short,  used  the  Com- 
mission's proper  and  necessary  ruling  to  the  disadvantage  of  shippers 
and  contrary  to  the  intent  and  purpose  of  the  rule  itself. 

An  order  will  be  entered  in  accordance  with  these  views. 
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No.  1034. 
WAGNER,  ZAGELMEYER  &  COMPANY 

V. 

DETROIT  &  MACKINAC  RAILWAY  COMPANY  AND  MICHI- 
GAN CENTRAL  RAILROAD  COMPANY. 


Submitted  January  27, 1908,    Decided  March  10, 1908. 


Complaint  alleges  that  since  July  13,  1906,  the  Detroit  &  Mackinac  Railway 
Company  has  discriminated  against  complainants  in  furnishing  cars  for  interstate 
shipments  of  ice  from  Tobico,  Mich.,  and  that  rates  charged  by  defendants  on 
ice  from  Tobico  to  points  in  Ohio  are  unreasonable;  Hetd^  under  the  circum- 
stances disclosed  by  the  record,  that  complainants  were  not  unduly  prejudiced 
in  their  car  supply,  and  that  the  joint  rates  on  ice  from  Tobico  to  points  in  Ohio 
are  not  shown  to  be  \mreasonable  per  Be  or  relatively.    Complaint  dismissed. 

Claude  E,  Devitt  and  Gillette  dk  Clark  for  complainants. 
James  McNamara  and  Frank  C.  Cook  for  Detroit  &  Mackinac  Rail- 
way Company. 
0.  E.  Butterfield  for  Michigan  Central  Railroad  Company, 

Repobt  of  the  Commission. 

Knapp,  Chairman: 

Complainants  allege  that  since  July  13,  1906,  the  Detroit  &  Macki- 
nac Railway  Company  has  discriminated  against  them  in  furnishing 
cars  for  interstate  shipments  of  ice  from  Tobico,  a  billing  point  on 
said  railway  in  the  state  of  Michigan,  in  violation  of  section  3  of  the 
act  to  regulate  commerce;  they  also  allege  that  the  rates  chained  by 
defendants  for  the  transportation  of  ice  from  Tobico  to  points  in  the 
state  of  Ohio  are  unreasonable  and  unjust,  in  violation  of  section  1 
of  said  act,  and  ask  reparation  for  the  injury  they  claim  to  have  suf- 
fered in  the  premises.  The  facts  necessary  to  be  considered  are 
found  as  follows: 

March  3,  1906,  complainants.  The  Wagner  Lake  Ice  &  Coal  Com- 
pany, Alexander  Zagelmeyer  and  John  G.  Frank,  formed  a  part- 
nership and  began  the  business  of  harvesting,  storing,  and  selling  ice 
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under  the  firm  name  of  Wagner,  Zagebneyer  &  Company,  with  head- 
quarters at  Sandusky,  Ohio,  where  the  ofiBice  of  the  Wagner  Lake 
Ice  &  Coal  Company  is  located.  During  that  month  the  firm  erected 
an  ice  house  on  the  shore  of  a  little  bay  of  Lake  Huron,  called  Tobico, 
about  7  miles  north  of  Bay  Gty,  Mich.,  along  the  line  of  the  Detroit 
&  Mackinac  Railway.  The  ice  house  was  given  the  name  of  the  bay 
on  which  it  is  situated,  as  a  billing  point,  and  is  the  only  industry  in 
that  vicinity. 

Defendants  are  common  carriers  of  interstate  traffic,  and  the  Detroit 
ft  Mackinac  Railway  Company  furnishes  the  only  transportation 
facilities  available  to  complainants  as  shippers  of  ice  from  Tobico.  The 
railway  line  of  this  company  extends  from  Bay  City  on  the  south, 
where  it  connects  with  the  Michigan  Central,  Pere  Marquette  and 
Grand  Trunk  Railroads,  to  Cheboygan,  Mich.,  on  the  north,  a  distance 
of  196  miles.  The  road  was  originally  much  shorter,  without  connec- 
tions at  either  end,  and  was  constructed  by  a  lumber  company  for  the 
purpose  of  marketing  lumber  and  forest  products.  After  a  large  part 
of  tiiB  timber  growing  along  its  line  had  been  cut  and  sold,  and  on 
November  1, 1893,  the  road  passed  into  the  hands  of  a  receiver.  Feb- 
ruary 1, 1895,  it  was  purchased  by  the  Detroit  &  Mackinac  Railway 
Company,  and  extensions  were  made  to  Bay  Gty  and  Cheboygan.  A 
large  part  of  the  road  runs  through  a  thinly  settled  and  not  very  fertile 
section  of  the  state  of  Michigan. 

Complainants  stored  about  10,000  tons  of  ice  at  Tobico,  which  was 
to  be  sold  by  The  Wagner  Lake  Ice  &  Coal  Company  at  Sandusky, 
under  an  arrangement  for  a  division  of  profits  amongst  the  members 
of  the  firm.  The  selling  company  is  a  large  coneem,  owning  six  ice 
houses  at  Sandusky  and  owning  or  controlling  a  number  of  others 
located  at  various  points  in  Ohio  and  Michigan.  It  was  the  custom 
of  the  company  when  orders  for  ice  were  received  at  its  office  in  San- 
dusky to  parcel  them  out  to  various  ice  houses  owned  or  controlled 
by  it,  as  might  be  most  convenient  for  shipment.  The  complaining 
firm  employed  one  of  its  members  who  resided  in  North  Bay  City  to 
manage  the  business  at  Tobico,  receive  orders  for  shipments  of  ice, 
superintend  the  loading  into  cars,  and  bill  shipments  to  their  respec- 
tive destinations.  Orders  were  usually  telephoned  from  Sandusky 
either  in  the  morning  for  that  day's  shipments  or  in  the  evening  for 
shipment  the  next  day.  The  manager  at  Tobico  had  no  authority 
to  make  sales  or  shipments  of  ice  except  upon  receipt  of  orders  from 
Sandusky. 

Prior  to  the  organization  of  the  complaining  firm  officials  of  the 
Detroit  &  Mackinac  Company  were  consulted,  and  they  agreed  to 
construct  a  switch  track  from  the  main  line  of  the  road  to  the  ice 
house  in  question,  and  to  care  for  the  traffic  offered  by  complainants. 
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A  switch  track  690  feet  in  length  was  accordingly  laid  from  the  main 
track  to  the  ice  house  by  the  railway  company  and  service  of  cars 
therefor  made  by  switch  engines  from  Bay  City. 

The  first  shipments  of  ice  were  made  July  13,  1906.  It  is  admitted 
that  sufficient  cars  were  furnished  up  to  and  including  September  17, 
1906.  It  appears  that  prior  to  that  date  more  cars  were  offered,  and 
could  have  been  furnished,  than  were  necessary  to  accommodate 
complainants'  orders  from  Sandusky.  Between  September  17  and 
October  3, 1906,  but  few  cars  were  furnished,  and  after  the  last  named 
date  no  cars  at  all  were  furnished,  although  daily  requests  were  made 
therefor.  During  the  months  of  October  and  November,  and  until 
the  middle  of  December,  1906,  there  was  a  strong  demand  for  ice,  the 
harvested  crop  throughout  the  coimtry  being  short. 

At  Tawas,  a  point  54  miles  north  of  Tobico  on  the  line  of  the 
Detroit  &  Mackinac  Railway,  which  road  furnishes  the  only  trans- 
portation facilities  thereat,  are  located  ice  houses  owned  by  three 
other  concerns,  and  also  two  ice  houses  owned  by  the  Detroit  & 
Mackinac  Railway  Company.  The  ice  stored  by  the  railway  com- 
pany is  used  in  car  refrigeration  and  for  other  railway  piuposes,  and 
the  surplus  at  the  end  of  the  season  is  disposed  of  in  Bay  City.  The 
storing  capacities  of  the  ice  houses  owned  by  these  three  companies  in 
Tawas  are,  respectively,  7,000,  2,500,  and  1,500  tons.  Tlie  com- 
plainants shipped  176  cars  of  ice  from  July  13  to  October  3,  1906, 
inclusive,  and  there  were  shipped  by  the  three  companies  from  Tawas, 
beginning  June  12  and  continuing  during  the  year  1906,  268  cars. 

The  total  freight  equipment  of  the  Detroit  &  Macldnac  Company 
during  the  year  1906^  does  not  appear.  About  82  per  cent  of  the 
traffic  passing  over  the  road  that  year  consisted  of  lumber,  forest 
products,  coal,  stone,  sand,  etc.,  and  a  large  part  of  the  equipment 
was  made  up  of  flat  and  gondola  cars  suitable  for  transporting  freight 
of  that  character.  The  total  number  of  box  cars  owned  by  the 
company  was  545,  and  of  this  number  it  appears  that  during  the 
year  1906,  after  June  1,  an  average  of  269  cars  were  off  the  com* 
pany's  line,  and  that  it  was  unable  to  secure  their  return  by  con- 
nections. The  company  also  owned  eight  refrigerator  cars  which 
were  constantly  in  use  for  piirposes  of  local  shipments  of  perishable 
freight. 

When  shipments  of  ice  began  from  Tobico  the  officials  of  the 
Detroit  &  Mackinac  Company  were  informed  that  The  Wagner  Lake, 
Ice  &  Coal  Company  had  made  arrangements  with  the  Michigan 
Central  Railroad  Company  to  furnish  cars  sufficient  to  transport 
the  traffic  that  complainants  might  have  for  shipment.  It  seems  to 
have  been  understood  that  shipments  from  Tobico  would  be  made 
over  the  Michigan  Central  line  from  Bay  City.    That  road  for  a 
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time  did  furnish  cars  in  sufficient  numbers  to  meet  complainants' 
demands,  but  late  in  September  the  supply  began  to  fall  off,  and  by 
October  1,  1906,  no  cars  were  received  for  this  traffic  by  the  Detroit 
&  Mackinac  from  the  Michigan  Central.  Later  in  October  the  Mich- 
igan Central  informed  the  Detroit  &  Mackinac  Company  that  it 
would  be  unable  to  furnish  more  cars  for  the  reason  that  it  did  not 
have  enough  for  the  traffic  offered  on  its  own  line. 

Prior  to  September  15, 1906,  complainants  were  frequently  urged  by 
officials  of  the  Detroit  &  Mackinac  Company  to  increase  their  ship- 
ments of  ice  if  they  wished  to  dispose  of  what  they  had  stored.  They 
were  informed  a  number  of  times  that  a  car  shortage  was  impending, 
but  the  local  manager  of  the  firm  was  unable  to,  or  at  least  did  not, 
secure  orders  for  increased  shipments. 

A  shortage  of  cars  for  transporting  all  kinds  of  freight  began  about 
September  15,  1906,  which  seriously  affected  most  of  the  lines  in  the 
United  States,  and  from  October  1  until  after  the  close  of  1906  a  freight 
car  famine  prevailed  to  a  greater  extent  than  was  perhaps  ever 
before  known.  After  September  15,  1906,  the  Detroit  &  Mackinac 
Company  made  repeated  efforts  to  secure  freight  cars  from  its  con- 
nections for  the  use  of  complainants  and  other  shippers  along  its 
line  of  road,  but  without  success.  Its  own  available  cars  were  con- 
stantly in  use  for  local  traffic,  and  at  times  it  was  compelled  to  use 
its  baggage  cars  on  passenger  trains  for  ordinary  freight  shipments 
between  points  on  its  own  line.  Cars  sent  out  of  the  state  of  Michi- 
gan were  not  retiuned,  and  after  October  1,  1906,  so  far  as  the  record 
shows,  it  did  not  receive  a  single  car  from  its  connections. 

It  appears  that  there  were  shipped  from  Tawas  by  the  three  ico 
companies  30  cars  in  October,  10  cars  in  November,  and  3  cars  in 
December,  1906;  that  only  2  of  these  cars  were  shipped  to  points 
outside  the  State  of  Michigan;  and  that  most  ot*  the  whole  number 
had  been  shipped  into  Tawas  and  unloaded  there. 

November  8,  1906,  complainants  sold  their  ice  house,  reserving  the 
ice  remaining  therein  until  January  1,  1907.  The  amount  of  ice  in 
the  house  at  that  date  does  not  definitely  appear,  estimates  of  wit- 
nesses varying  from  1,000  to  3,000  tons.  About  1,000  tons  of  ice  in 
the  largest  house  at  Tawas  were  not  sold  during  the  year  1906. 

Shipments  of  ice  from  Tobico  for  the  most  part  were  made  to 
Toledo  and  Cleveland.  No  sliipments  by  complainants  were  made 
to  Bay  City  or  other  points  on  the  Detroit  &  Mackinac  road,  and  no 
orders  for  such  shipments  were  received.  The  rate  on  ice  from  Bay 
City  to  Toledo  over  the  Grand  Trunk  and  Michigan  Central  is  80 
cents  per  ton  in  carloads  and  $1.10  per  ton  from  Bay  City  to  Cleve- 
land. The  distance,  \na  short  line,  from  Bay  City  to  Toledo  is  148 
miles,  and  to  Cleveland,  261  miles.     The  joint  freight  tariff  on  ice 
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shipments  issued  by  the  Detroit  &  Mackinac  Company  September  10, 
1906,  names  a  rate  of  $1.10  per  ton  from  Tobico  and  Tawas  to  Toledo 
and  $1.50  per  ton  to  Cleveland.  This  rate  was  in  fact  effective  for 
the  year  1906  prior  to  the  issuance  of  the  tariff.  Shipments  from 
Tobico  and  Tawas  to  Toledo  are  carried  from  Bay  City  by  the  Michi- 
gan Central,  Pere  Marquette,  or  Grand  Trunk  lines,  and  shipments 
to  Cleveland  are  participated  in  by  a  third  carrier.  On  shipments  to 
Toledo  the  Detroit  &  Mackinac  Company's  proportion  of  the  joint 
rate  is  about  50  cents  a  ton,  and  its  proportion  on  shipments  to 
Cleveland  is  about  37  cents. 

An  ice  house  owned  by  the  Union  Ice  Company  is  located  about  3 
miles  nearer  Bay  City  than  Tobico,  and  shipments  from  that  com- 
pany's plant  take  a  switching  charge  in  addition  to  the  rate  of  $5  per 
car,  where  shipments  are  made  from  Bay  City  over  any  other  line 
than  the  Grand  Trunk,  which  serves  the  Union  Ice  Company.  The 
ice  houses  at  Tawas  he  alongside  the  main  track  of  the  Detroit  & 
Mackinac  Railway,  and  the  car  service  in  and  out  is  handled  by  local 
freight  crews. 

Section  3  of  the  act  prohibits  the  making  or  giving  of  any  undue 
or  unreasonable  preference  or  advantage  to  any  shipper  or  any 
description  of  traffic,  or  subjecting  any  shipper  or  traffic  to  any  undue 
or  unreasonable  prejudice  or  disadvantage.  Under  the  law  every 
shipper  is  entitled  to  fair  and  equal  treatment  in  the  use  of  cars  and 
other  facilities  of  shipment.  Therefore  the  first  question  presented 
by  this  record  is  whether  complainants  were  unjustly  discriminated 
against  or  otherwise  unduly  prejudiced  by  the  Detroit  &  Mackinac 
Company  in  the  furnishing  of  cars  for  ice  shipments  during  the  year 
1906. 

It  was  after  September  15,  1906,  that  complainants  experienced 
difficulty  in  securing  sufficient  cars  to  supply  orders  for  ice  received 
at  Tobico  from  Sandusky.  The  evidence  clearly  establishes  and  com- 
plainants  admit  that  prior  to  that  time  the  service  was  satisfactoly. 
More  cars  could  have  been  furnished  than  were  used  by  complainants, 
but  the  system  under  which  their  business  was  conducted  prevented 
increased  shipments.  From  about  September  15,  1906,  and  con- 
tinuing until  after  January  1,  1907,  a  car  shortage,  amounting  to  a 
famine  of  freight  transportation  facilities  throughout  the  country 
after  October  1,  1906,  existed.  This  car  shortage,  which  prevailed 
on  the  Detroit  &  Mackinac  in  common  with  all  other  railroads,  was 
brought  about  by  circumstances  over  which  that  company  had  no 
control  and  for  which  it  was  not  responsible.  So  far  as  appears,  the 
freight  equipment  of  the  Detroit  &  Mackinac  road  during  the  year 
1906  was  adequate  for  all  ordinary  and  usual  traffic  demands  along 
its  line,  and  it  had  made  such  arrangements  with  its  connections  for 

13  I.  G.  G.  Rep. 


WAOKEB,  ZAGELMEYEB  A  00.  Y.  DET.  A  MAOK.  BY.  00.  ET  AL.    166 

supplying  it  with  cars  when  needed  as  would  justify  the  reasonable 
expectation  that  all  shipments  offered  would  be  promptly  trans- 
ported to  destination.  The  Detroit  &  Mackinac  Company  made 
erery  effort  possible  to  supply  complainants  with  cars  ordered  and 
demanded  after  October  1,  1906,  but  could  not  get  them  from  con- 
nections and  had  not  sufficient  of  its  own  to  take  care  of  the  local 
traffic  offered  along  its  line.  The  number  of  cars  furnished  to  ship- 
pers at  Tawas  after  October  1,  1906,  were  supplied  from  those  un- 
loaded at  Tawas  and  reloaded  with  ice  destined  to  Michigan  points. 
The  niunber  of  cars  furnished  complainants  up  to  October  3,  1906| 
compared  with  those  furnished  shippers  of  ice  at  Tawas,  is  con- 
vincing that  the  former  were  not  discriminated  against  on  tiie  whole 
season's  business.  When  the  road  could  have  supplied  more  cars 
complainants  could  not  use  them,  and  demands  for  cars  were  made 
during  a  period  when  the  evidence  shows  it  was  impossible  for  the 
road  to  comply  therewith.  Under  these  circumstances  we  are  unable 
to  find  from  the  evidence  that  complainants  were  unduly  prejudiced 
or  unduly  discriminated  against  by  the  Detroit  &  Mackinac  Com- 
pany in  furnishing  cars  for  transportation  of  ice  from  Tobico  during 
the  year  1906. 

There  is  no  evidence  that  the  joint  rates  on  ice  from  Tobico  to 
Toledo  and  Geveland  are  imreasonable  per  se.  Complainants  rely . 
wholly  upon  the  fact  that  Tobico  is  54  miles  nearer  Toledo  and  Cleve- 
land than  Tawas,  which  takes  the  same  rate,  and  upon  the  fact  that 
the  rate  from  the  Union  Ice  Company's  plant  to  Toledo  via  the 
Grand  Trunk  Railroad  is  but  80  cents  per  ton  in  carloads,  to  establish 
their  claim  that  the  rates  in  question  are  excessive  or  otherwise 
imlawful.  The  rate  of  80  cents  per  ton  from  Bay  City  to  Toledo  is 
not  peculiar  to  the  Grand  Trunk  Railroad  ^  but  is  the  rate  charged 
by  the  Michigan  Central  and  Pere  Marquette.  To  this  rate  of  80 
cents  on  shipments  from  the  Union  Ice  Company's  plant  is  to  be 
added  a  switching  charge  of  $5  per  car,  if  the  shipment  from  Eay 
City  is  via  any  other  line  than  the  Grand  Trunk.  If  the  Grand 
Trunk  carries  the  shipment  to  Toledo,  which  it  can  do  over  its  own 
line,  the  switching  charge  is  absorbed  by  it.  No  switching  charge 
is  made  for  service  at  Tobico,  which  is  7  miles  from  the  nearest  rail- 
road station  on  the  Detroit  &  Mackinac  Railway,  and  3  miles  farther 
from  Bay  City  than  the  Union  Ice  Company  plant.  Under  these 
circumstances  the  lower  charge  by  the  Grand  Trunk  made  to  the 
Union  Ice  Company  for  shipments  to  Toledo  does  not  of  itself  estab* 
lish  that  the  joint  rate  of  $1.10  from  Tobico  to  Toledo  via  the  Detroit 
&  Mackinac  and  the  Michigan  Central  is  imreasonable  or  unjust. 
Complainants  furnished  no  evidence  that  shipments  for  the  Union  Ice 
Company  were  made  under  substantially  similar  circumstances  and 
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conditions  as  those  from  Tobico,  and  there  is  nothing  in  the  record 
upon  that  point  other  than  the  facts  above  mentioned.  The  advan- 
tage that  Tobico  may  have  in  being  located  54  miles  nearer  Toledo 
and  Cleveland  than  Tawas  seems  to  be  substantially  overcome  by 
the  fact  that  cars  for  the  former  must  be  switched  in  and  out  a  dis- 
tance of  7  miles  and  partly  over  a  track  laid  and  operated  solely  for 
that  purpose.  The  Tawas  ice  houses  are  located  adjacent  to  a  com- 
munity of  some  little  importance,  while  the  only  industry  at  Tobico 
is  complainants'  ice  business.  Under  the  facts  and  circumstances 
shown,  we  are  imable  to  find  that  the  joint  through  rates  from^  Tobico 
to  Toledo  and  Cleveland  on  shipments  of  ice  are  excessive  or  other- 
wise imlawful. 

It  follows  that  the  claims  for  reparation  have  not  been  sustained 

and  the  complaint  must  therefore  be  dismissed. 
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No.  1048. 
HOLLIS  STEDMAN  AND  STORIE  BURT  STEDMAN,  doing 

BUSINESS  UNDER  THE  FIRM  NAME  OF  HOLLIS  STEDMAN  &  SONS, 

V. 

CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY;  ST. 
LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY,  AND 
ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


Submitted  February  17,  1908.    Decided  March  P,  1908. 


1.  In  February,  1904,  complainants  shipped  three  carloads  of  potatoes  from  Wautoma, 

Wis.,  to  Springfield,  Mo.,  over  the  following  route  designated  by  them:  From 
Wautoma  to  Chicago  via  Chicago  &  Northwestern,  thence  via  Illinois  Central 
to  East  St.  Louis,  and  thence  via  St.  Louis  &  San  Francisco  to  Springfield,  and 
paid  the  combination  of  locals  rate  of  38}  cents  per  100  pounds.  Complainants 
insist  that  this  rate  is  unreasonable,  because  the  shipments  might  have  been 
made  from  Wautoma  to  Springfield  over  other  lines  for  25  cents  per  100  pounds; 
Held,  That  the  higher  charge  was  due  solely  to  complainants'  error;  that  the 
Commission  has  no  jurisdiction  to  establish  a  joint  through  rate,  since  a  satis- 
factory one  already  exists,  and  that  the  rate  chajrged  is  not  foimd  to  be  unreason* 
able  in  itself. 

2.  If  these  shipments  had  been  routed  via  St.  Louis  instead  of  East  St.  Louis  the  rate 

would  have  been  1}  cents  less  per  100  pounds.  Apparently  the  Illinois  Central 
was  at  fault  in  billing  the  shipments  to  East  St.  Louis  instead  of  St.  Louis,  and 
should  make  good  this  overcliarge. 

BurJcBj  Alexander  cfe  Burke  for  complainants. 

F.  D,  Fulton  and  S.  A.  Lynde  for  Chicago  &  Northwestern  Railway 
Company  and  Illinois  Central  Railroad  Company. 

T.  0,  Jennings  and  E.  B.  Peirce  for  St.  Louis  &  San  Francisco  Rail- 
road Company. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

The  complainants  in  February,  1904,  shipped  three  carloads  of 
potatoes,  aggregating  108,000  pounds,  from  Wautoma,  Wis.,  to 
Springfield,  Mo.,  upon  which  they  paid  a  total  freight  charge  of 
$415.80,  or  38i  cents  per  100  pounds.  They  insist  that  the  rate 
should  have  been  25  cents  per  100  pounds  and  ask  to  be  awarded,  by 
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way  of  reparation,  the  difTerence  between  what  the  freight  would 
have  been  at  this  rate  and  the  amount  which  they  actually  paid,  or 
$145.80. 

The  shipments  moved  via  the  Chicago  &  Northwestern  Railway 
to  Chicago,  from  Chicago  to  East  St.  Louis  via  the  Illinois  Central 
Railroad,  and  from  East  St.  Louis  to  Springfield  via  the  St.  Louis 
&  San  Francisco  Railroad.  No  joint  rat^  was  in  effect  over  this 
route  at  the  time  the  shipments  moved,  and  the  rate  collected  was 
the  regularly  established  locals  applicable  to  the  movement  of  such 
shipments  between  the  points  named. 

The  complainants  insist  that  the  rate  thus  arrived  at  and  exacted 
was  unjust  and  unreasonable,  for  the  reason  that  the  shipments  might 
have  been  made  from  Wautoma  to  Springfield  over  other  lines  no 
longer  than  this  for  25  cents  per  100  poxmds. 

There  were  at  the  time  these  shipments  moved,  and  had  been  for 
some  time  previous,  several  through  routes  over  which  a  joint  rate  of 
25  cents  appUed  from  Wautoma  to  Springfield.  In  all  cases  the  Chi- 
cago &  Northwestern  Railway  was  the  originating  and  the  St.  Louis 
&  San  Francisco  the  delivering  carrier,  and  the  joint  rate  applied  in 
every  instance  through  Kansas  City  and  in  no  case  through  St.  Louis; 
but  the  joint  rate  applied  over  a  considerable  number  of  intermediate 
railroads  and  through  several  diflFerent  junction  points  with  the 
Northwestern.  For  example,  the  shipment  might  have  moved  to 
Chicago,  as  it  did  in  this  case,  and  from  Chicago  over  any  Kansas 
City  line  to  Kansas  City,  or  it  might  have  moved  from  Wautoma 
through  Marshalltown,  Iowa,  or  Des  Moines,  Iowa,  or  Omaha,  Nebr. 
The  complainants  were  well  aware  of  the  existence  of  these  routes 
and  had  made  repeated  shipments  upon  this  25-cent  rate,  but,  for 
some  reason,  not  disclosed,  the  three  carloads  in  question  were 
expressly  routed,  in  writing,  by  the  agent  of  the  complainants,  over 
the  line  by  which  they  went. 

The  law  requires  carriers  to  publish  their  rates,  and  in  every  case  to 
collect  and  retain  the  published  rate.  These  defendants  had  no 
option,  therefore,  but  to  collect  the  charges  which  they  did. 

It  has  been  seen  that  these  potatoes  might  have  been  shipped  to 
vSpringfield  at  a  rate  of  25  cents  if  the  proper  route  had  been  selected. 
If  the  complainants  had  deUvered  this  traffic  to  the  Chicago  &  North- 
western Company  at  Wautoma  without  any  routing  instructions,  it 
would  have  been  the  duty  of  that  company  to  have  sent  them  over 
some  route  by  which  the  25-cent  rate  applied,  and  if,  instead,  it  had 
sent  them  by  a  more  expensive  route  that  company  would  have  been 
liable  to  the  complainants  for  its  negligence  in  damages,  which  dara- 
agos,  in  the  present  case,  would  have  been  the  difference  between  the 
rate  actually  paid  and  the  25-cent  rate.     In  fact,  the  complainants 
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directed  the  Northwestern  Company  by  what  rout^  to  send  this 
traffic,  and  that  company  certainly  might  regard  those  instructions 
without  legal  liability  for  so  doing. 

The  distance  over  which  this  traffic  actually  moved  was  734  miles, 
while  the  distance  via  Chicago  and  Kansas  City  would  have  been 
863  miles;  and* the  complainants  insist  that  if  25  cents  is  a  reasonable 
rate  from  Wautoma  to  Springfield  by  the  several  lines  over  which  the 
traffic  might  have  moved  for  that  charge,  38J  cents  must  be  held  to 
be  an  excessive  rate. 

It  may  be  that  the  short-line  distance  by  some  of  the  different 
junctions  between  Wautoma  and  Springfield  is  less  in  miles  than 
the  distance  over  which  this  traffic  moved  and  that  the  application 
of  the  25-cent  rate  via  Chicago  is  the  result  of  tliis  competitive 
situation.  Without  inquiring  as  to  this,  it  should  be  noted  that  the 
rate  collected  was  made  up  of  a  joint  rate  over  the  Chicago  &  North- 
western and  the  Illinois  Central  from  Wautoma  to  East  St.  Louis 
of  20  cents  and  a  local  rate  from  East  St.  Louis  to  Springfield  of 
ISi  cents.  The  distance  from  Wautoma  to  Chicago  is  203  miles 
and  from  Chicago  to  St.  Louis  via  the  short  line  286  miles,  a  total 
of  489  miles.  We  are  not  prepared  to  hold  that  a  rate  of  20  cents 
for  the  transportation  of  potatoes  this  distance  in  carloads  is  ex- 
cessive. The  18i-cent  rate  from  East  St.  Louis  to  Springfield  is 
made  by  adding  to  the  rate  from  St.  Louis,  which  is  17  cents,  the 
bridge  toll  of  IJ  cents.  The  17-cent  rate  from  St.  Louis  is  a  state 
rate  established  by  the  commission  of  Missouri,  and  we  are  not  pre- 
pared to  hold  that  this  is  excessive  as  applied  to  the  local  service. 

If  we  were  asked  to  establish  a  through  route  over  those  lines  and  a 
joint  rate  for  that  route,  we  might  well  fix  one  less  than  that  charged 
in  this  case ;  but  we  could  not  here  declare  a  through  route  for  the  rea- 
son that  this  Commission  is  only  given  authority  to  establish  such  a 
route  where  no  satisfactory  through  route  is  already  in  existence, 
Enterprise  Transp,  Co.  v.  Pennsylvania  R.  R.  Co,^  12  I.  C.  C.  Rep.,  326, 
and  in  tliis  case  there  are  already  in  operation  three  or  four  satisfactory 
routes  between  these  points  of  which  the  complainants  have  repeat- 
edly availed  themselves  in  the  past  and  to  which  no  objection  is  made. 

When  the  complainants  learned  that  the  shipments  had  taken  this 
more  expensive  route,  they  wired  the  Illinois  Central  and  the  St. 
Louis  &  San  Francisco  asking  that  the  rate  of  25  cents  be  ^'pro- 
tected." The  defendants,  were  willing  to  do  this;  that  is  to  say,  to 
apply  by  this  route  the  same  rate  wliich  might  have  been  obtained 
by  the  complainants  over  some  other  route,  provided  they  had  the 
legal  right  to  do  so,  but  their  attorneys  advised  to  the  contrary;  and 
this  was  plainly  correct.  The  statute  is  mandatory  in  requiring 
carriers  to  collect  their  published  tariff's,  and  this  Commission  has  no 
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authority  to  vary  that  requirement.  We  are  forced  to  conclude, 
therefore,  that  the  higher  charge  was  due  solely  to  the  error  of  the 
complamants  and  that  these  defendants  were  not  at  fault  m  that 
respect.  We  have  no  jurisdiction  to  establish  a  joint  through  rate, 
since  a  satisfactory  one  already  exists,  and  we  can  not  break  down  all 
these  local  rates  for  the  purpose  of  giving  the  complainants  what  would 
be  equivalent  to  a  through  rate  in  this  one  instance. 

The  rate  from  Wautoma  to  St.  Louis  and  East  St.  Louis  was  the 
same;  the  rate  from  East  St.  Louis  to  Springfield,  Mo.,  was  1)  cents 
higher  than  from  St.  Louis  owing  to  the  bridge  toll.  If  these  ship- 
ments had  been  routed  via  St.  Louis  instead  of  East  St.  Louis  the  rate 
would  have  been  37  cents  instead  of  38}  cents.  There  is  therefore  an 
overcharge  of  1)  cents  per  100  poimds,  amoimting  to  $16.20,  as  the 
defendants  concede.  Apparently,  the  Illinois  Central  was  at  fault  in 
billing  the  shipments  to  East  St.  Louis  instead  of  St.  Louis  and 
should  make  good  this  overcharge.  An  order  will  therefore  issue 
against  that  company  for  the  payment  of  this  sum. 
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No.  1300. 
F.  J.  GENTRY 


ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY; 
GULF,  COLORADO  &  SANTA  FE  RAILWAY  COMPANY; 
TEXAS  SOUTHERN  RAILWAY  COMPANY,  AND  L.  C. 
TAYLOR,  RECEIVER  THEREOF;  TEXAS  &  PACIFIC 
RAILWAY  COMPANY,  AND  MISSOURI,  KANSAS  & 
TEXAS  RAILWAY  COMPANY. 


Submitted  February  17,  1908.    Decided  March  9,  1908. 


On  complaint  of  failure  of  defendants  to  establish  a  through  route  and  joint 
rate  on  lumber,  lath,  and  shingles  from  Ashland,  Tex.,  to  Nash,  Okla.,  it  ap- 
peared that  there  formerly  existed  joint  rates  over  two  established  routes 
between  these  points,  but  that  they  have  been  recently  canceled;  Heldf 
That  there  is  at  the  present  time  no  satisfactory  through  route  or  joint  rate 
for  the  shipment  of  such  commodities  between  said  points,  and  that  a  joint 
through  rate  of  28^  cents  per  100  pounds  should  be  established  over  a 
through  ■  route  specified  herein. 

F,  G.  Walling  for  complainant. 

A.  A,  IlurcU  Rohert  Dxmlaps  and  James  Z.  Coleman  for  Atchison, 
Topcka  &  Santa  I"e  Railway  Company,  and  Gulf,  Colorado  &  Santa 
Fe  Kail  way  Company. 

T.  J.  Freeman  for  Texas  &  Pacific  Railway  Company. 

James  Uagerman  and  J,  M.  Bryson  for  Missouri,  Kansas  &  Texas 
Railway  Company. 

Report  of  the  Commission. 

pROUTY,  Commissioner: 

The  complainant  is  interested  in  the  shipment  of  lumber  from  Ash- 
land, Tex.,  to  Nash,  Okla.,  and  aslvs  that  a  joint  rate  be  establi.shed 
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over  the  lines  of  the  defendants  between  those  points.  The  Gulf 
Colorado  &  Santa  Fe  Railway  Company  was  not  made  a  party  to 
the  original  complaint,  nor  was  it  present  when  the  first  hearing  was 
had.  It  has  since  then  been  cited  in  as  a  defendant  to  this  proceeding 
and  fully  heard  in  the  premises. 

There  are  two  possible  routes  between  Ashland  and  Nash : 

First.  From  Ashland  to  Winsboro  over  the  Texas  Southern ;  from 
Winsboro  to  Oklahoma  City  over  the  Missouri,  Kansas  &  Texas; 
and  from  Oklahoma  City  to  Nash  via  the  Atchison,  Topeka  & 
Santa  Fe. 

Second.  From  Ashland  to  Marshall  via  the  Texas  Southern ;  from 
Marshall  to  Fort  Worth  via  the  Texas  &  Pacific ;  from  Fort  Worth  to 
Purcell  via  the  Gulf,  Colorado  &  Santa  Fe,  and  from  Purcell  to  Nash 
via  the  Atchison,  Topeka  &  Santa  Fe. 

Originally  the  transportation  from  Guthrie  to  Nash  was  over  the 
Denver,  Enid  &  Gulf,  but  that  road  was,  in  July,  1907,  incorporated 
into  the  Atchison,  Topeka  &  Santa  Fe,  of  which  it  is  now  a  part. 

There  formerly  existed  a  joint  through  rate  of  28^  cents  upon  lum- 
ber, lath,  and  shingles  from  Ashland  to  Nash  by  the  first  of  the 
routes  above  indicated,  except  that  the  transportation  under  this 
joint  tariff  was  via  the  Missouri,  Kansas  &  Texas  to  Guthrie  and 
from  Guthrie  over  the  Denver,  Enid  &  Gulf.  This  joint  rate  was 
canceled  in  April,  1907. 

There  was  also  in  effect  a  joint  rate  of  28 J  cents  upon  the  same 
commodities  via  the  second  route  above  indicated.  This  rate  was 
canceled  October  1,  1907,  by  the  Texas  &  Pacific  for  the  reason 
tliat  the  Gulf,  Colorado  &  Santa  Fe  had  notified  that  company  that 
after  October  1  it  would  insist  upon  a  largep  division  of  the  through 
rate  than  it  had  hitherto  obtained. 

We  find  that  there  is  at  the  present  time  no  satisfactory  through 
route  or  joint  rate  for  the  shipment  of  lumber,  lath,  and  shingles 
from  Ashland  to  Nash.  We  are  of  the  opinion  that  such  a  route 
should  be  established  from  Ashland  to  Marshall  over  the  Texas 
Southern;  from  Marshall  to  Fort  Worth  over  the  Texas  &  Pacific; 
from  Fort  Worth  to  Purcell  over  the  Gulf,  Colorado  &  Santa  Fe; 
and  from  Purcell  to  Nash  over  the  Atchison,  Topeka  &  Santa  Fe;  and 
that  28J  cents  is  a  reasonable  joint  rate  for  the  transportation  of  those 
commodities  as  above.  Such  through  route  and  joint  rate  will  accord- 
ingly be  directed. 

The  reason  for  withdrawing  the  former  rate  seems  to  have  been 
some  dispute  over  the  matter  of  divisions,  but  this  subject  was  not 
gone  into  upon  the  hearing.  If  the  carriers  fail  to  agree,  we  will  hear 
them  upon  that  point  and  make  some  further  order  as  to  that  matter, 
according  to  the  provisions  of  the  statute. 
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No.  1204. 
PECOS  MERCANTILE  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY; 
CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY; 
COLORADO  &  SOUTHERN  RAILWAY  COMPANY;  DENVER 
&  RIO  GRANDE  RAILROAD  COMPANY;  KANSAS  CITY 
SOUTHERN  RAILWAY  COMPANY;  MISSOURI,  KANSAS  & 
TEXAS  RAILWAY  COMPANY;  MISSOURI  PACIFIC  RAIL- 
WAY COMPANY;  ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTH- 
ERN RAILWAY  COMPANY;  KANSAS  CITY  NORTHWEST- 
ERN RAILROAD  COMPANY;  PECOS  VALLEY  &  NORTH- 
EASTERN RAILWAY  COMPANY;  ST.  LOUIS  &  SAN  FRAN- 

•  CISCO  RAILROAD  COMPANY;  ST.  LOUIS  SOUTHWESTERN 
RAILWAY  COMPANY;  CHICAGO  &  EASTERN  ILLINOIS 
RAILROAD  COMPANY;  CHICAGO,  ROCK  ISLAND  &  GULF 
RAILWAY  COMPANY;  EL  PASO  &  SOUTHWESTERN  RAIL- 
ROAD COMPANY;  FORT  WORTH  &  DENVER  CITY  RAIL- 
WAY COMPANY;  FORT  WORTH  &  RIO  GRANDE  RAILWAY 
COMPANY;  GULF,  COLORADO  &  SANTA  FE  RAILWAY 
COMPANY;  HOUSTON  &  TEXAS  CENTRAL  RAILROAD 
COMPANY;  MISSOURI,  KANSAS  &  TEXAS  RAILWAY 
COMPANY  OF  TEXAS;  ST.  LOUIS,  KANSAS  CITY  & 
COLORADO  RAILROAD  COMPANY;  ST.  LOUIS,  SAN 
FRANCISCO  &  TEXAS  RAILWAY  COMPANY;  ST.  LOUIS 
SOUTHWESTERN  RAILWAY  COMPANY  OF  TEXAS; 
GALVESTON,  HARRISBURG  &  SAN  ANTONIO  RAILWAY 
COMPANY,  AND  TEXAS  &  PACIFIC  RAILWAY  COMPANY. 


Submitted  February  29,  1908.    Decided  March  10,  1908. 


Under  the  circumstances  and  conditions  shown  to  exist  in  this  case  the  Commission 
is  unable  to  find  that  the  class  rates  now  in  effect  for  transportation  of  property 
from  Cliicago,  St.  Louis,  Omaha,  and  Denver  to  El  Paso,  Tex.,  unduly  prejudice 
Pecos,  Tex. ,  or  that  the  lower  rates  from  such  points  of  origin  to  El  Paso  constitute 
a  violation  of  the  fourth  section  of  the  act  as  that  section  is  construed  by  the 
courts.  Complaint  dismissed. 
13  I.  C.  0.  Rep. 
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T,  J,  Hefner  for  complainant. 

S,  H,  Madden  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
Pecos  Valley  &  Northeastern  Railway  Company,  and  Gulf,  Colorado 
&  Santa  Fe  Railway  Company. 

H,  F,  Lambert  for  Colorado  &  Southern  Railway  Company. 

E.  L.  Sargent  for  Texas  &  Pacific  Railway  Company. 

J,  C.  McCabe  for  Chicago  Rock  Island  &  Gulf  Railway  Company. 

D,  L.  Meyers  for  Pecos  Valley  Lines. 

Report  of  the  Commission. 

Clements,  Commissioner: 

.  It  is  alleged  in  this  complaint  that  rates  charged  by  defendants  for 
transportation  of  commodities  from  Chicago,  HI.,  St.  Louis,  Mo., 
Omaha,  Nebr.,  and  Denver,  Colo.,  to  Pecos,  Tex.,  are  excessive, 
unreasonable,  and  imjust;  but  it  was  stated  at  the  hearing  by  repre- 
sentatives of  the  complaining  company  that  the  only  purpose  of  the 
complaint  is  to  test  the  la^\^lness  of  defendants'  charge  of  greater 
compensation  for  transportation  of  commodities  from  the  points 
named  to  Pecos  than  to  Big  Springs  and  El  Paso,  Tex.  It  is  alleged 
that  the  traffic  passes  through  Pecos  to  reach  Big  Springs  and  El 
Paso,  longer  distances  over  the  same  line  and  in  the  same  direction, 
and  that  the  shorter  hauls  to  Pecos  are  included  within  the  longer 
hauls  to  Big  Springs  and  El  Paso,  in  violation  of  section  4  of  the  act. 
Facts  necessary  to  be  here  considered  are  as  follows: 
Complainant  is  a  Texas  corporation  engaged  in  a  general  wholesale 
and  retail  merchandise  and  farm  machinery  business  at  Pecos,  located 
at  a  junction  of  the  Texas  &  Pacific  and  Pecos  River  railroads,  the 
latter  being  a  subsidiary  line  of  the  Santa  Fe  System.  Pecos  is  215 
miles  east  of  El  Paso  and  135  miles  west  of  Big  Springs.  The  com- 
plaining company  does  business  to  the  amount  of  $300,000  to  $350,000 
a  year  and  pays  about  $30,000  a  year  in  freight  charges.  It  employs 
one  traveling  man  who  makes  sales  of  goods  to  points  125  miles  west 
and  87  miles  east  of  Pecos  on  the  line  of  the  Texas  &  Pacific,  and 
about  65  miles  north  of  Pecos  on  the  line  of  the  Santa  Fe.  It  meets 
in  competition  wholesale  merchants  of  El  Paso,  Big  Springs,  and 
Roswell,  N.  Mex.,  as  well  as  jobbers  of  more  distant  and  important 
points.  There  are  located  at  Pecos  several  smaller  concerns  which 
conduct  a  Umited  amount  of  wholesale  business.  The  population  of 
Pecos  is  about  1,500,  of  El  Paso  about  35,000,  and  of  Big  Springs 
about  5,000.  El  Paso  is  located  on  the  border  between  Texas  and 
Mexico,  about  800  miles  from  the  Pacific  Ocean,  and  is  a  junction 
point  of  the  El  Paso  &  Southwestern  System,  Southern  Pacific,  Santa 
Fe,  and  Texas  &  Pacific  railroads,  and  two  Mexican  railroads — the 
Mexican  Central,  and  Rio  Grande,  Sierra  Madre  &  Pacific. 
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The  complaint  brings  in  issue  all  class  rates  on  commodities  origi- 
nating at  the  points  named  and  transported  to  Big  Springs,  Pecos, 
and  El  Paso.  Class  rates  to  El  Paso  and  Pecos,  and  to  Eoswell,  Albu- 
querque and  Las  Vegas,  N.  Mex.,  which  were  at  the  time  of  filing  the 
complaint  and  are  now  in  effect  are  shown  by  the  following  tables: 

TO  EL  PASO,  TEX. 


From— 

1 

2 

3 

4 

5 

A 

B 

c 

D 

E 

Chicago 

169 
149 
164 
149 

150 
134 
146 
134 

134 
122 
131 
122 

126 
116 
123 
116 

93 
86 
90 
86 

98 
89 
94 
89 

89 
81 
85 
81 

70 
63 
67 
63 

57 
51 
55 
51 

49 

St.  Louis 

44 

Omaha 

47 

Denver 

44 

TO  PECOS.  TEX. 


Chicago... 
St.  Louis. 
Omaha . . . 
Denver. . . 


193 

166 

147 

136 

102 

108 

97 

79 

66 

173 

150 

135 

126 

95 

99 

89 

72 

60 

188 

162 

144 

133 

99 

104 

93 

76 

64 

173 

150 

135 

126 

95 

99 

89 

72 

60 

58 
53 
56 
53 


TO  ROSWELL,  N.  MEX 


Chicago 

St.  Louis 

202 

1      182 

180 
160 
172 
143 

147 
137 
150 
122 

129 
124 
133 
111 

103 
98 

104 
85 

110 
103 
109 
91 

96 
89 
94 
79 

80 
75 
73 
66 

65 
60 
60 
53 

58 
53 

Omaha 

Denver 

200 

165 

52 
43 

TO  ALBUQUERQUE,  N.  MEX- 

Chicago 

232 
212 
200 

88 

210 
190 
172J 

85 

180 
170 
152i 
82 

152 
147 
133i 

77 

122 
117 
106 
74 

131 
124 

78 

111 
104 

87 
82 

73 

68 

64 

St.  Louis 

50 

Omaha 

53 

Denver...  . 

36 

TO  LAS  VEGAS,  N.  MEX. 


Chicago.. 
St.  Louis. 
Omaha... 
Denver... 


232 

210 

212 

190 

200 

172i 

88 

85 

180 
170 
152J 

82 


152 

122 

131 

111 

87 

73 

147 

117 

124 

104 

82 

68 

133i 

106 

112.^ 

94A 

73i 

61 A 

71 

63 

57 

48 

35 

30 

64 
59 
53i 
26 


It  does  not  appear  that  there  is  any  movement  of  trafTic  from  any 
of  the  originating  points  named  to  Big  Springs  via  Pecos  or  to  Pecos 
via  El  Paso.  Big  Springs  is  situated  on  the  western  border  of  Texas 
common  point  territory  and  Pecos  under  existing  tariffs  takes  differ- 
entials higher  than  Texas  common  points.  The  short  line  to  El  Paso 
from  Denver  does  not  pass  through  Pecos,  the  route  being  via  Trini- 
dad, Colo.,  and  Albuquerque,  N.  Mex.  The  distance  however  from 
Denver  to  Pecos  and  El  Paso  is  approximately  the  same,  about  850 
miles. 

Most  of  the  traffic  destined  to  El  Paso  from  St.  Louis  and  Omaha 
and  points  taking  the  Qiicago  rates  passes  through  Pecos.  Ship- 
ments from  Chicago  may  be  made  to  El  Paso  via  the  Rock  Island  to 
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Santa  Rosa,  N.  Mex.,  thence  via  the  EI  Paso  &  Southwestern  System, 
a  distance  of  1,465  miles.  El  Paso  and  Pecos  are  reached  by  the 
Santa  Fe  which  owns  lines  reaching  from  Chicago  to  those  points. 
The  distance  from  Qiicago  to  El  Paso  via  this  line  is  1,630  miles. 
The  short  line  distance  from  St.  Louis  to  El  Paso  is  1,351  miles. 

The  greater  charge  to  Pecos  is  attempted  to  be  justified  in  part  by 
a  statement  of  the  traffic  mana^-r  of  the  Texas  &  Pacific  to  the  effect 
that  shortly  after  the  passage  of  the  Interstate  Commerce  act  in  1887 
application  was  made  by  receivers  of  that  road  to  the  Commission 
for  relief  imder  the  proviso  to  the  fourth  section  and  for  permission 
to  charge  lower  rates  to  El  Paso  than  to  points  east  thereof;  that 
such  permission  was  granted;  and  that  rates  were  made  and  have 
since  been  maintained  upon  that  basis. 

Records  of  the  Commission  show  that  receivers  of  the  Texas  & 
Pacific  Railway  Company  made  application  on  April  4,  1887,  to  the 
Commission  for  relief  as  above  stated,  and  that  on  April  19,  1887, 
an  order  was  entered  suspending  the  operation  of  the  section  so  far 
as  that  road  and  shipments  to  El  Paso  were  concerned  for  a  period 
of  ninety  days.  Afterwards,  and  on  June  15,  1887,  the  Commission 
announced  a  decision  to  the  general  effect  that  railroad  companies 
in  the  first  instance  should  determine  for  themselves  whether  trans- 
portation to  longer  distance  points  is  conducted  under  substantially 
similar  circumstances  and  conditions  as  that  to  shorter  distance 
points  on  the  same  line  and  in  the  same  direction,  taking  into  con- 
sideration water  and  rail  competition,  which  determination  is  subject 
to  change  in  a  proper  case  upon  finding  and  order  of  the  Commission. 
1  I.  C.  C.  Rep.,  31. 

It  appears  that  continuously  since  1887,  except  for  the  period 
between  May  22,  1900,  and  January  1,  1903,  freight  rates  to  El  Paso 
from  the  points  designated  in  the  complaint  have  been  lower  than 
those  to  Pecos. 

It  is  further  contended  in  behalf  of  defendants  that  transportation 
of  freight  to  El  Paso  is  not  made  under  substantially  similar  cir- 
cumstances and  conditions  as  to  Pecos;  that  El  Paso  is  reached  by 
four  railroads  which  are  competitors  for  business  from  points  of  ori- 
gin named;  that  to  three  Mexican  gateways,  Laredo,  Eagle  Pass, 
and  El  Paso  rates  have  been  and  must  be  maintained  at  the  same 
figure;  that  Laredo  which  is  300  miles  nearer  Chicago  than  El  Paso 
fixes  the  rates  to  the  Mexican  border  which  are  very  low;  that  water 
rates  from  St.  Louis  to  New  Orleans  and  the  Gulf  of  Mexico  and 
Mexican  ports,  and  rates  to  and  through  the  port  of  Galveston  influ- 
ence rates  to  El  Paso  and  the  other  Rio  Grande  crossings;  and  that 
rates  to  wholesale  dealers  in  El  Paso  must  be  maintained  at  a  low 
average  to  enable  them  to  compete  for  Mexican  business  with  jobbers 

locatecl  at  the  other  gateways. 
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Examination  of  tariffs  on  file  with  the  Commission  shows  that 
rates  to  points  in  Arizona  and  New  Mexico  about  215  miles  in  a 
northerly  direction  from  El  Paso,  and  at  even  greater  distances,  are 
much  higher  than  those  to  Pecos,  and  that  rates  to  points  southeast 
of  El  Paso  on  the  Southern  Pacific  are  fixed  at  about  the  same  rela- 
tion as  those  to  Pecos. 

It  is  stated  in  behalf  of  defendants  that  prior  to  May  22,  1900,  the 
Santa  Fe  put  into  effect  *' jobbers  rates"  to  points  north  of  Pecos 
and  that  to  equalize  those  rates  Pecos  was  put  on  an  equality  with 
El  Paso  with  respect  to  all  shipments  from  distant  points  in  the 
north  and  east.  The  results  were  unsatisfactory  to  the  roads  and 
shippers  generally  and  on  January  1,  1903,  rates  to  Pecos  were  made 
differentials  higher  than  Texas  common-point  rates. 

No  evidence  was  submitted  with  respect  to  the  reasonableness  of 
any  rate  per  se,  and  while  it  may  be  that  some  class  and  commodity 
rates  to  Pecos  are  too  high  no  finding  with  respect  thereto  can  be 
made  on  this  record.  The  only  purpose  of  filing  the  complaint  is  to 
test  the  lawfulness  of  the  charge  by  defendants  of  higher  rates  to 
Pecos  than  to  El  Paso.  Thus  the  one  question  presented  for  our 
determination  is  whether  lower  rates  to  El  Paso  than  to  Pecos  from 
the  points  named  are  under  existing  circumstances  and  conditions  in 
violation  of  tlie  fourth  section  of  the  act? 

It  is  now  well  settled  that  competition  with  other  carriers  at  a 
longer  distance  point  may  justify  lower  freight  rates  to  that  point 
than  to  neighboring  shorter  distance  points  not  having  the  same  com- 
petition. Cincinnati^  New  Orleans  &  Teocxis  Pacific  Railway  v.  Inter- 
state Commerce  Commission,  162  U.  S.  184;  East  Tennessee,  Virginia 
ct'  Georgia  Railway  v.  Interstate  Commerce  Commission,  181  U.  S.  1; 
Interstate  Commerce  Commission  v.  Louisville  cfc  Nashville  Railroad, 
190  U.  S.  273.  El  Paso  is  reached  by  four  railroads  which  compete 
for  business  from  the  points  named  in  the  complaint.  Rates  from 
those  points  are  influenced  by  the  location  of  El  Paso  as  a  Rio  Grande 
River  crossing  in  relation  to  other  river  crossings.  For  more  than 
seventeen  years  prior  to  1900  and  since  1903  freight  rates  to  Pecos 
from  points  east  and  north  have  been  uniformly  higher  than  those  to 
El  Paso.  The  fact  that  for  a  brief  period  rates  were  the  same  is  not 
conclusive  that  a  higher  charge  to  Pecos  is  unlawful.  Pecos  enjoys 
more  favorable  rates  generally  with  relation  to  El  Paso  than  points 
north,  northeast  ami  southeast  of  the  latter  place.  This  relation  has 
been  maintained  for  a  long  period  of  years.  In  the  recent  case  of 
Rosicell  C'^mmercial  Chih  et  al.  v.  Atchison,  Topelca  ct  Santa  Fe  RnU- 
v:n]i  dnnpany  et  al.,  12  I.  C.  C.  Rep.  339,  the  Commission  considered 
and  fixed  rates  to  Roswell,  Carlsbad,  Artesia  and  Hagerman,  N.  Mex., 
with  reference  in  part  to  the  rates  in  effect  at  Pecos.  This  is  not  a 
case  in  which  all  the  rate  adjustments  covering  the  great  territory 
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surrounding  EI  Paso  and  Pecos  can  be  considered  and  determined 
with  any  assurance  that  justice  to  carriers,  localities,  and  shippers 
would  result. 

There  can  be  no  doubt  that  competitive  conditions  exist  at  El  Paso 
that  do  not  exist  at  Pecos.  Circumstances  and  conditions  with 
respect  to  transportation  at  the  former  are  not  the  same  as  at  the 
latter  place.  Following  the  decisions  of  the  Supreme  Court  of  the 
United  States  the  Commission  is  bound  to  give  consideration  and 
full  effect  to  competition  in  passing  upon  the  question  here  involved. 

Upon  the  question  whether  particular  rates  charged  Pecos  are 
higher  than  competitive  conditions  at  El  Paso  warrant,  no  evidence 
was  submitted  and  no  opinion  with  respect  thereto  is  expressed. 

Under  the  circumstances  and  conditions  shown  to  exist  in  this 
case  we  are  imable  to  find  that  the  class  rates  now  in  effect  for  trans- 
portation of  property  from  the  points  named  to  El  Paso  imduly 
prejudice  Pecos,  or  that  the  lower  rates  to  El  Paso  constitute  a  viola- 
tion of  the  fourth  section  of  the  act  as  that  section  is  construed  by 
the  courts.    The  complaint  therefore  mxist  be  dismissed.    An  order 

will  be  entered  accordingly. 
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No.  1033. 

HENRY  RUTTLE,  DANIEL  LEONARD,  AND  DAVID  H. 

CROREY 

V. 

PERE  MARQUETTE  RAILROAD  COMPANY. 


Submitted  October  i,  1907,    Decided  March  2,  1908. 


1.  While  the  right  t6  use  private  cars  may  doubtless  be  denied  to  shippers  by 

appropriate  legislation,  In  the  absence  of  a  specific  enactment  to  that 
effect  the  Commission  Is  not  prepared  to  say  that  their  use  In  Itself  la 
unlawful ;  but  if  their  use  results  under  a  given  set  of  circumstances  In  an 
unlawful  advantage  to  their  owners  and  an  unlawful  disadvantage  to 
other  shippers,  a  question  Is  presented  which  under  existing  legislation  is 
within  the  control  of  the  Commission  and  may  be  made  the  basis  of  such 
relief  as  the  facts  may  justify. 

2.  Because  of  defendant's  Insufficient  equipment  a  number  of  worn-out  cars  no 

longer  serviceable  for  Interstate  movements  were  acquired  and  fitted  up 
by  certain  shippers  for  the  transportation  of  their  hay  from  local  points 
on  the  Port  Austin  division  of  defendant's  line  to  junction  points  with 
other  lines,  where  the  hay  was  transferred  to  empty  system  cars  and 
moved  forward  to  eastern  markets;  Held,  that  defendant's  course  in  stop- 
ping its  own  cars  as  well  as  the  cars  in  its  control  of  connecting  carriers, 
at  such  junction  points,  there  to  be  loaded  with  hay  from  the  "  private" 
cars,  instead  of  sending  them  up  the  line  to  the  loading  points  where  all 
the  shippers  might  share  in  their  distribution,  was  to  the  detriment  and 
at  the  expense  of  complainants  and  other  independent  dealers,  and 
amounted  to  a  denial  to  the  complainants  of  the  equal  enjoyment  of  the 
facilities  of  defendant  and  was  therefore  an  unlawful  discrimination. 

Alexander  B,  Simonson  and  Robert  M,  Brownson  for  complainants. 
Charles  McPhersan  and  FredeHck  W.  Stevens  for  defendant. 

Report  or  the  Commission. 

Harlan,  Commissioner: 

The  Port  Austin  division  of  the  defendant  railroad  company 
traverses  that  part  of  tlie  state  of  Michigan  that  lies  north  of  Lake 
St.  Clair  and  south  of  Saginaw  Bay  and  which,  because  of  its  con- 
formation as  it  appears  on  the  map,  is  sometimes  referred  to  locally  as 

13  I.  O.  C.  Rep. 


180  INTERSTATE   COMMERCE   COMMISSION  REPORTS. 

the  "  thumb  "  district  of  the  state.  It  is  said  to  be  one  of  the  best 
hay-producing  sections  in  the  United  States.  Carsonville,  where  the 
complainants  and  other  shippers  of  hay  have  built  more  or  less  ex- 
t-ensive  storage  sheds,  is  about  midway  between  Port  Huron  and  Port 
Austin,  and  seems  to  be  the  most  important  shipping  point  in  the  dis- 
trict. But  hay  in  bulk  is  also  shipped  to  interstate  markets  from 
Berkshire,  Sandusky,  McGregor,  Downington,  Applegate,  and  other 
adjacent  points  on  that  division  of  the  defendant's  lines. 

Notwithstanding  its  very  large  production  of  hay,  the  business  of 
buying  and  shipping  that  commodity  has  not  progressed  in  a  way 
to  satisfy  the  anticipations  of  the  hay  dealers  in  th^  locality  in  ques- 
tion. This  has  been  due  primarily  to  the  deficiencies  of  the  defendant 
company  in  the  matter  of  freight-car  equipment.  Its  counsel  admit- 
ted on  the  hearing  that  during  the  last  four  or  five  years  it  has  not 
been  able  to  furnish  cars  in  sufficient  numbers  to  move  the  traffic 
offered.  The  shortage  seems  to  have  been  especially  severe  with  the 
shippers  of  hay.  Statements  offered  by  complainants  Ruttle  and 
Crorey  show  a  steadily  diminishing  number  of  carload  shipments 
made  by  them  during  the  last  six  or  seven  years.  It  is  said  that  from 
October  1, 1906,  until  June  1, 1907,  not  a  single  empty  system  car  was 
sent  up  to  Carsonville  for  the  movement  of  hay  to  interstate  points. 
The  only  cars  the  complainants  were  able  to  obtain  during  that 
period  were  cars  that  had  come  into  Carsonville  loaded  with  gen- 
eral merchandise  consigned  to  persons  doing  business  there.  In  one 
or  two  instances  the  hay  shippers  were  able  to  get  possession  of  an 
additional  car  by  having  their  own  men  transfer  its  contents,  billed 
to  points  beyond  Carsonville,  to  other  cars  in  the  train,  thus  making 
it  available  for  a  return  movement  of  hay. 

The  general  situation  has  been  further  complicated  by  the  anom- 
alous use  made  by  some  dealers  of  the  so-called  private  hay  cars. 
This  practice,  which  is  of  recent  origin,  has  been  encouraged  and  is 
now  defended  by  the  Pere  Marquette  Railroad  Company  on  the 
theory  that  it  results  in  moving  out  of  the  district  a  larger  tonnage 
of  hay  than  would  otherwise  reach  the  consuming  markets;  and  un- 
doubtedly it  has  increased  the  volume  of  the  traffic  of  shippers  who 
are  able  to  and  do  use  the  private  cars.  But  it  is  strongly  urged  by 
the  complainants  that  the  use  of  such  cars  by  their  competitors  results 
in  an  unlawful  discrimination,  which,  coupled  with  the  general  car 
shortage,  has  so  far  destroyed  their  opportunities  to  ship  hay  as  to 
make  it  doubtful  w^hether  they  can  longer  continue  in  business. 
Whether  it  is  in  law  a  discriminatory  practice  is  a  question  of  no 
small  importance.  It  seems  to  have  originated  in  1904.  A  large  ship- 
per of  hay  conceived  the  plan  of  buying  from  an  eastern  road  some 
old  coal  cars  which,  because  of  their  light  construction,  were  not 
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suitable  for  service  in  the  heavy  trains  now  used  on  the  through 
lines.  At  small  expense  they  were  equipped  for  the  movement  of 
hay  and  were  then  sent  to  the  Port  Austin  division  of  the  defendant 
company.  Other  shippers,  quickly  perceiving  the  advantages  aris- 
ing from  their  use,  made  arrangements  at  Chicago  to  rent  old  and 
worn-out  stock  and  other  cars  that  were  no  longer  acceptable  for  in- 
terstate movements.  After  being  fitted  up  for  the  hay  traffic  these 
cars  were  also  sent  to  the  lines  of  the  defendant. 

The  cars  so  purchased  or  leased  are  referred  to  in  this  record  as 
private  cars.  Because  of  their  inferior  construction  and  worn-out 
condition  neither  the  defendant  nor  its  connections  will  use  them 
for  through  shipments.  They  are  permitted  to  run  only  from  Car- 
sonville,  and  other  local  points  on  the  Port  Austin  division  of  de- 
fendant's lines,  to  Port  Huron,  Toledo  and  Saginaw.  On  reaching 
these  junction  points  the  hay  is  transferred  to  the  regular  equipment 
of  the  defendant  or  its  connections,  and  is  thus  sent  forward  to 
eastern  markets.  By  keeping  them  moving  back  and  forth  between 
the  local  shipping  points  and  the  junction  points,  the  owners  or  les- 
sees of  the  private  cars  are  able  to  get  a  very  rapid  and  effective 
service  out  of  them.  As  the  distance  is  only  38  miles  to  Port  Huron 
the  cars  can  be  run  there  and  back  again  to  the  shipping  point  in 
two  or  three  days.  There  is  some  indication  in  the  record  that  it  not 
infrequently  happens  that  the  round  trip  can  be  made  in  one  day, 
thus  making  the  private  car  available  for  teading  again  on  the  same 
day  and  an  early  movement  out  on  the  following  morning.  Occa- 
sionally a  train  is  made  up  consisting  almost  entirely  of  private  cars. 
At  the  junction  or  transfer  points  the  shippers  who  use  private  cars 
have  storage  sheds  where  the  hay  can  be  held,  if  necessary,  until  the 
Grand  Trunk  at  Port  Huron,  or  the  Pennsylvania  or  the  defendant 
at  Toledo,  furnishes  regular  empty  cars  for  taking  it  to  eastern  des- 
tinations. From  the  junction  or  transfer  points  the  shipments  go 
forward  on  the  balance  of  the  through  rate,  except  when  taken  east 
by  the  Grand  Trunk  from  Port  Huron,  in  wliicli  event  the  local 
rates  to  and  from  the  transfer  point  are  applied. 

While  those  who  own  or  lease  the  private  cars  are  thus  getting 
their  hay  rapidly  to  the  junction  points,  and  thence  to  the  consuming 
markets,  in  the  empty  system  and  foreign  cars  which  are  there  pro- 
vided for  the  further  movement,  the  other  dealers  at  the  points  of 
origin  either  receive  no  empty  cars  at  all  or  are  able  to  secure  them 
in  very  limited  numbers.  Although  such  dealers  may  have  their  sheds 
full  of  hay  waiting  for  cars,  they  are  unable  either  to  move  it  or 
safely  to  make  additional  purchases.  On  the  other  hand  the  users  of 
the  private  cars,  without  incurring  expense  for  storage  sheds,  can  go 
into  the  same  community,  buy  all  the  hay  offered  for  sale,  and  at  once 
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move  it  out  to  the  junction  point  and  get  it  forwarded  promptly  to 
the  markets.  Private  cars  in  large  numbers  are  thus  hauled  back 
empty  from  the  junctions  to  Carson ville  and  other  loading  points, 
while  for  months  no  empty  system  car  was  brought  up  the  line  for 
the  use  of  the  hay  dealers  who  have  no  private  cars.  The  empty  sys- 
tem or  foreign  cars  get  no  farther  than  the  transfer  points. 

Two  advantages  result  to  the  users  of  private  cars  from  these  con- 
ditions. The  custom  is  established  of  paying  the  farmers  for  their 
hay  when  the  shipment  actually  moves;  and  the  farmers  are  willing 
to  sacrifice  something  in  the  selling  price  in  order  to  get  their  money 
promptly.  The  private-car  owners  therefore  not  only  get  prompt 
movement  for  their  hay  as  soon  as  they  buy  it  from  the  producers, 
but  because  of  the  prompt  movement  they  are  able  to  buy  it  at  a  less 
price  than  the  dealers  who  have  no  private  cars  and  whose  shipments 
are  therefore  delayed  for  uncertain  periods  of  time  until  system  cars 
can  be  furnished.  It  is  true  that  in  addition  to  the  cost  of  purchas- 
ing the  cars,  or  to  the  monthly  rental  that  must  be  paid  by  those  who 
lease  them  only,  there  is  some  outlay  in  making  the  transfer  of  the  hay 
at  the  junction  points.  These  items  of  expense  are  avoided  by  ship- 
pers who  use  the  system  cars  only,  for  such  cars  go  through  to  des- 
tination without  transfer.  But  this  additional  cost  to  the  private- 
car  shippers  is  probably  more  than  absorbed  in  the  lower  price  at 
which  they  are  able  to  buy  the  hay  from  the  producers;  and  as  they 
use  the  private  cars  as  warehouses  they  are  not  under  the  expense 
borne  by  other  shippers  of  maintaining  warehouses  at  the  ship- 
ping points.  In  view  also  of  their  larger  and  quicker  sales  the  pri- 
vate-car owners  can  doubtless  do  business  successfully  on  a  narrower 
margin  of  profit.  Although  there  are  only  four  such  dealers  in  the 
district,  they  shipped  out  65  per  cent  of  the  hay  during  the  season  of 
1907. 

Such  is  the  general  trend  of  the  testimony  offered  by  the  com- 
plainants. On  the  part  of  the  defendant  attention  was  called  to  its 
rules  governing  the  distribution  of  cars,  which  provide,  among  other 
things,  that  "  the  cars  owned  or  leased  by  shippers  must  be  counted 
in  as  their  share  of  available  equipment."  Although  it  is  said  by  one 
witness  for  the  complainants  that  the  private-car  owners  get  their 
full  quota  of  system  cars  in  addition  to  their  own  private  cars,  this  is 
denied  by  the  defendant.  And  as  indicating  the  strict  enforcement 
of  the  rule,  the  defendant  showed,  by  way  of  illustration,  a  record 
of  71  carloads  of  hay  shipped  out  of  the  thumb  district  by  the 
McMorran  Milling  Company  between  October  5,  1906,  and  June  19, 
1907,  of  which  only  one  carload  went  forward  to  the  junction  point 
in  a  car  belonging  to  the  defendant;  the  remaining  70  carloads  went 
out  of  the  district  in  the  private  cars  of  the  McMorran  Company. 
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That  the  tendency  of  such  a  rule  is  good  when  there  are  system 
cars  to  distribute  is  undoubted.  But  the  rule  does  not  and  lawfully 
can  not  operate  to  give  to  the  independent  shippers  the  use  of  the  pri- 
vate cars  that  belong  to  others;  and  therefore  when  there  are  no  sys- 
tern  cars  at  the  loading  points  to  distribute  the  rule  is  wholly  in- 
effectual; the  independent  shippers  get  no  cars,  while  the  owners  of 
the  private  cars  have  them  always  at  hand  promptly  to  move  such 
hay  as  they  can  purchase.  Without  offending  the  terms  of  the  rule  in 
any  respect,  the  private  cars  may  be  kept  running  back  and  forth  to 
and  from  the  junction  points.  There  those  who  own  or  lease  them 
get  all  the  empty  system  cars  they  need  to  carry  their  hay  to  the 
markets ;  while  the  other  dealers  waiting  for  empty  cars  at  the  loading 
points  get  none  at  all.  When  there  are  a  few  cars  available  at  the 
loading  points  for  distribution,  the  small  proportion  of  them  allotted 
to  the  complainants  is  of  little  value  in  their  close  competition  with 
the  owners  of  the  private  cars,  all  of  whose  requirements  in  the  way 
of  equipment  are  fully  met  at  the  transfer  points.  The  fact  that  the 
complainants  get  their  full  share  of  cars  at  the  loading  points  modi- 
fies only  in  a  small  degree  the  disadvantage  under  which  they  labor 
in  not  participating  in  the  distribution  of  the  cars  that  are  put  at 
the  sole  disposition  of  the  private  car  owners  at  the  transfer  points. 
The  course  of  the  defendant  in  setting  cars  at  the  transfer  points  for 
the  use  of  the  private  car  owners,  instead  of  taking  them  up  the  line 
to  the  loading  point  for  the  use  of  all  the  shippers,  is  no  less  imfair 
to  the  complainants  and  the  other  independent  dealers  than  it  would 
be  if  the  discrimination  in  the  distribution  occurred  at  the  loading 
points.  The  defendant's  practice  in  that  connection  simply  transfers 
the  place  of  doing  the  wrong  from  the  loading  points  to  the  transfer 
points.  Of  the  70  carloads  of  hay  referred  to  the  record  shows  that 
63.38  per  cent  was  transferred  at  Port  Huron  to  system  cars  or  to 
foreign  cars  under  the  control  of  thje  defendant,  all  of  which  could 
doubtless  have  been  sent  up  its  line  38  miles  to  the  loading  points  for 
equal  and  fair  distribution  among  all  the  hay  shippers,  instead  of 
being  stopped  at  the  junction  point  for  the  sole  use  of  a  few  particular 
shippers  who  were  able  to  bring  hay  to  that  point  in  their  private 
cars. 

But  it  is  contended  that  the  handling  of  the  traflSc  with  the  aid 
of  the  private  cars  in  the  manner  described  adds  to  the  defendant's 
equipment  and  thus  indirectly  benefits  shippers  who  do  not  use 
private  cars,  because,  under  the  rule  for  car  distribution  heretofore 
mentioned,  additional  system  cars  that  otherwise  would  go  to  the 
owners  of  the  private  cars  are  put  at  the  service  of  the  independent 
shippers.  It  is  also  insisted,  as  heretofore  stated,  that  because  of  the 
private  cars  a  larger  tonnage  of  hay  is  moved  out  of  the  district 
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than  would  be  possible  in  any  other  way.  This  is  probably  true. 
But  that  fact  does  not  satisfy  the  demands  of  the  law  if  it  results 
in  an  unlawful  advantage  to  some  of  the  shippers  at  the  expense  of 
other  shippers  in  the  district.  The  characteristic  and  most  salutary 
feature  of  this  legislation  is  that  it  assures  to  all  shippers  under  like 
circumstances  the  equal  enjoyment  on  equal  terms  of  the  facilities 
and  services  of  interstate  carriers.  And  so  even  though  this  com- 
munity as  a  whole  may  have  received  a  larger  benefit  from  such  use  of 
private  cars  than  it  otherwise  could,  that  can  not  excuse  or  justify 
a  practice  that  disregards  the  rights  or  destroys  the  opportunity  or 
prejudices  the  business  of  the  individual  shipper,  and  gives  undue 
advantages  to  his  competitors. 

Much  of  the  hay  carried  to  Port  Huron  in  private  cars  at  the  time 
in  question  was  there  transferred  and  went  forward  to  destination 
over  the  Grand  Trunk  Railway  in  Grand  Trunk  cars.  But  this  was 
an  outlet  that  was  not  enjoyed  by  the  complainants  or  the  other  so- 
called  independent  shippers.  They  had  no  cars  wi^h  which  to  carry 
their  hay  to  Port  Huron.  The  few  Grand  Trunk  cars  that  were 
brought  up  to  Carsonville  were  especially  carded  or  manifested  to 
particular  shippers.  They  were  not  available  to  hay  dealers  gen- 
erally. The  reason  for  this,  as  stated  by  the  defendant,  is  that  the 
Grand  Trunk  was  unwilling  to  permit  its  cars  to  leave  its  own  rails. 
It  is  not  unusual  for  carriers  to  do  what  they  can  to  keep  control  of 
their  own  equipment,  especially  when  traffic  is  moving  in  large  vol- 
ume. But  they  are  always  anxious  to  accept  traffic  when  they  have 
cars  to  move  it;  and  if  the  Grand  Trunk  Railway  was  willing  to  con- 
sign its  cars  to  particular  shippers  up  the  line  of  the  defendant,  it  is 
altogether  probable,  with  a  proper  guaranty  by  the  defendant  of  their 
prompt  return  loaded  to  its  rails,  that  it  would  then  have  been  willing 
and  would  now  be  willing  to  send  cars  up  the  line  to  Carsonville  for 
the  use  of  the  hay  shippers  in  general.  The  defendant  by  demanding 
such  assurances  from  its  connections  at  Toledo  was  able  at  this  same 
time  succe^ssfully  to  move  the  potato  crop  of  the  district  to  eastern 
markets.  A  large  number  of  its  cars  were  specially  assigned  for 
that  traffic  and  the  agreement  by  connecting  lines  to  return  them 
promptly  to  the  defendant's  rails  was  fully  respected  by  them.  By 
making  such  an  arrangement  with  the  Grand  Trunk  Railway  for  par- 
ticipating in  moving  the  hay  crop,  the  defendant  of  course  would 
have  had  a  haul  of  only  38  miles  instead  of  the  longer  haul  to  Toledo 
and  the  still  longer  haul  to  Suspension  Bridge,  and  would  have  re- 
ceived less  revenues  than  it  actually  did.  But  it  would  have  fulfilled 
its  obligation  to  these  shippers  to  move  their  hay  to  the  markets  with 
reasonable  promptness.  ^Miatever  rates  were  lawfully  applicable^ 
through  the  Port  Huron  gateway — whether  local  rates  as  stated  by 
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'  the  defendant,  or  through  rates  as  seem  to  be  indicated  by  the  rec- 
ords of  the  Commission — the  owners  of  the.  private  cars  took  full 
advantage  of  that  route,  ami  doubtless  tlie  independent  shippers  would 
have  bewi  glad  to  do  so  had  the  opportunity  offei'cd.  But  for  all 
practicable  purposes  that  route  was  closed  to  the  independent  shippers. 
The  contention  of  the  complainants  h  that  tlie  private  cars  slujidd 
be  required  to  go  through  to  destination  or  that  their  use  should  be 
prohibited  altogether.  The  record  show^;  that  their  condition  is  such 
as  to  make  it  unsafe  and  therefoi-e  improper  to  inquire  thera  to  be 
hauled  through  to  destination*  And  no  sufficient  reasons  have  boon 
suggested  for  holding  th;>t  the  u^  of  such  carfi  in  it^lf  is  nnlawful. 
Most  of  the  early  charters  granted  in  this  country  M-ere  framed 
up<m  the  theory  that  railroads  were  hif!:lnvtiys  in  the  ordinnry  and 
usual  sense  of  that  word,  and  that  any  shipper  who  could  provide 
himself  with  a  locomotive  and  the  necessary  cars  had  the  right,  to 
travel  and  transport  his  property  over  them,  subject  only  to  the 
payment  of  reasonable  tolls  for  the  privilege.  This  theory  has  long 
ceased  to  be  of  practical  importance  in  this  country.  The  lack  of 
economy  to  shippers  in  owning  and  running  their  own  cars  and  loco^ 
motives  soon  made  it  evident  that  the  railroad  companies  themsdves 
must  provide  equipment  and  operate  their  roads  for  the  ^hip]>ijig 
public  Under  various  state  statutes  subsequently  enacted  and  un- 
der the  act  to  regulate  commerce  as  amended,  it  has,  in  fact,  now 
become  the  affirmative  duty  of  railroad  companies  to  coTulnct  the 
transportation  over  their  respective  lines,  and  to  supply  the  tu  ct^ssai^ 
cars  and  locomotives  for  safely  and  promptly  moving  the  traffic 
offered.  The  only  remnant  that  survives  of  the  original  conception 
of  railroads  as  public  highways  in  that  sense  is  the  use  of  private  cars, 
which  some  shippers  insist  upon  for  special  reasons  connected  with 
their  business  and  other  shippers  resort  to  in  order  to  supplement  the 
deficient  equipment  of  the  carriers.  But  while  the  right  to  use  private 
cars  may  doubtless  be  denied  to  shippers  by  appropriate  legislation, 
we  are  not  prepared,  in  the  absence  ^of  a  specific  enactment  to  that 
effect,  to  say  that  their  use  is  in  itself  unlawful.  Whether  under 
a  given  set  of  circumstances  their  use  results  in  an  unlawful 
advantage  to  their  owners  and  in  an  unlaw^ful  disadvantage  to 
others  is  another  question,  which  under  existing  legislation  is 
clearly  under  the  control  of  the  Commission,  and  may  be  made  the 
basis  of  such  relief  as  the  facts  in  any  particular  case  may  justify. 
When  considered  from  this  point  of  view,  the  defendant's  course  in 
stopping  its  own  cars  at  the  junction  points  as  well  as  the  cars  under 
its  control  of  connecting  carriers,  and  there  putting  them  at  the 
disposition  of  the  owners  of  the  private  cars  instead  of  sending  them 
up  the  Port  Austin  division  for  equal  distribution  among  all  the 
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dealers,  amounted  in  our  judgment,  as  we  understand  the  record, 
to  a  denial  to  the  complainants  of  an  equal  enjoyment  of  the  facilities 
of  the  defendant  and  therefore  was  an  unlawful  discrimination. 
The  hay  traffic  of  the  thumb  district  originates  at  the  loading  points 
and  is  no  proper  part  of  the  commerce  of  Port  Huron,  which  is  a 
mere  gateway  for  the  traffic  to  the  eastern  markets.  Both  the  in- 
dependent dealers  and  the  private  car  owners  are  conducting  their 
hay  shipping  business  at  the  shipping  points;  it  is  one  and  the 
same  traffic,  whether  done  by  one  class  of  shippers  or  by  another. 
And  manifestly  all  the  cars,  whether  those  belonging  to  the  defendant 
or  those  in  its  control  and  belonging  to  connecting  lines,  that  are 
used  in  transporting  the  hay  produced  in  and  shipped  out  of  the 
district,  ought  to  be  distributed  upon  some  plan  that  will  give  to  all 
the  individual  shippers  a  fair  distributive  share. 

We  shall  make  no  order  at  this  time  governing  the  distribution 
of  cars  for  the  future  in  moving  the  hay  traffic  from  this  district.  It 
would  be  well,  however,  for  the  defendant  at  once  to  arrange  a  con- 
ference with  a  representative  committee  of  hay  shippers  along  its 
Port  Austin  division,  embracing  those  who  lease  and  own  the  so- 
called  private  cars,  and  those  who  do  not,  including  the  complainants, 
with  the  view  to  arriving  at  some  further  understanding  with  respect 
to  the  distribution  of  cars  for  the  coming  hay  shipping  season  on  a 
more  equitable  basis.  In  this  connection  the  fact  that  the  defendant 
specially  assigns  a  large  number  of  cars  for  moving  the  potato  crop 
while  assigning  none  at  all  to  the  special  service  of  moving  the  hay 
crop  must  not  be  overlooked.  Unless  some  plan  can  be  agreed  upon 
and  reported  to  the  Commission  by  April  20,  1908,  the  Commission 
will  take  the  matter  up  for  further  consideration  and  will  enter  what- 
ever order  may  be  required  to  secure  a  more  equitable  distribution  of 
equipment  for  this  traffic.  It  is  understoood  that  the  road  and  other 
property  of  the  defendant  company  while  not  actually  are  neverthe- 
less technically  still  in  the  possession  of  a  receiver.  He  is  a  party 
defendant  in  this  proceeding  and  will  be  included  as  such  in  any 

order  that  may  be  hereafter  entered  herein. 
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No.  1259. 
CHICKASAW  COMPRESS  COMPANY 


GULF,  COLORADO  &  SANTA  FE  RAILWAY  COMPANY 
AND  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY. 


No.  1260. 
PAULS  VALLEY  COMPRESS  &  STORAGE  COMPANY 


GULF,  COLORADO  &  SANTA  FE  RAILWAY  COMPANY 
AND  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY. 


Submitted  January  7,  1908.     Decided  March  10,  1908. 


1.  Complainants,  owning  cotton  compresses  at  Ardmoreand  Panls  Valley,  Okl?!., 

respectively,  allege  that  the  practice  of  defendants  whereby  cotton  orig- 
inating at  points  north  of  Ardmore  and  Pauls  Valley  is  carried  by  those 
points  to  Gainesville,  Tex.,  for  compression,  while  cotton  originating  at 
points  south  of  Gainesville  is  not  permitted  to  be  carried  north  through 
Gainesville  to  Ardmore  and  Pauls  Valley  for  compression,  results  In 
unjust  discrimination  against  complainants;  and  ask  that  this  Com- 
mission establish  a  rule  requiring  defendants  to  have  all  cotton  com- 
pressed by  the  compress  nearest  the  point  of  origin. 

2.  Carriers  are  permitted  to  adjust  their  rates,  regulations,  and  practices  with 

due  regard  to  the  circumstances  and  conditions,  confronting  them  and 
the  natural  currents  and  laws  of  trade  and  commerce. 

3.  The  movement  of  cotton  from  points  in  Texas  northwardly  for  compression 

at  Ardmore  and  Pauls  Valley  from  as  far  south  of  Gainesville  as  cotton 
may  be  moved  to  Gainesville  from  points  north  of  Ardmore  and  Pauls 
A'alley  would  not  be  a'ffected  unless  the  rates  from  such  points  of  origin 
should  be  protected,  irrespective  of  whether  or  not  a  higher  rate  is  in 
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effect  from  the  compress  point,  and  to  require  this  would  be  to  entirely 
disregard  the  back  haul  and  the  added  expense  Incident  thereto.  The 
movement  of  cotton  is  almost  entirely  southward  from  all  points  located 
on  defendants'  lines,  and  cotton  originating  at  points  north  of  Ardmore 
and  Pauls  Valley  naturally  moves  through  Gainesville  when  transported 
^  by  defendants.    To  require  the  defendants  to  haul  cotton  northwardly 

through  Gainesville  for  compression  at  Ardmore  and  Pauls  Valley,  and 
to  protect  on  such  shipments  rates  not  higher  than  those  in  effect  from 
points  of  origin  to  ultimate  destination,  where  such  cotton  must  be  ulti- 
mately hauled  back  through  Gainesville  to  southern  ports,  would  not  be 
justified  upon  the  record.  Held,  under  the  circumstances  and  conditions 
shown  to  exist  in  these  cases,  that  the  discrimination  complained  of  is 
not  undue.    Complaints  dismissed. 

Ledhetter  c&  Moore  for  complainants. 

A.  A.  Hurd^  Robert  Dunlap  and  J.  L.  Coleman  for  defe::dants. 
Stuart  <&  Bell  for  North  Texas  Compress  &  Warehouse  Company, 
Intervener. 

Report  of  the  Commission. 

Clements,  Commissioner: 

The  only  cause  of  complaint  as  stated  in  the  original  petition  of 
the  Chickasaw  Compress  Company,  located  at  Ardmore,  is  briefly 
comprehended  as  follows: 

That  under  these  rules  and  regulations  the  defendant  railway  companies 
have  permitted  shippers  interested  in  compresses  at  Gainesville  and  Fort 
Worth,  Tex.,  to  ship  a  large  amount  of  cotton  each  year  through  Ardmore, 
where  the  complainant's  compress  is  located,  to  Texas  points,  thus  discrim- 
inating against  Ardmore  and  the  complainant's  conii)ress  located  there,  and 
under  this  i)ractlce  from  15,000  to  25,000  bales  of  cotton  have  been  shipped 
through  Ardmore  to  Texas  compresses,  most  of  which  could  have  been  com- 
pressed at  Arduiore,  or  at  the  compress  located  at  Pauls  Valley. 

The  prayer  of  the  original  petition  was 
that  the  practice  of  permitting  shippers  to  concentrate  cotton  at  Gainesville 
and  other  Texas  points  from  the  vicinity  of  Ardmore  and  from  points  north  of 
Ardmore,  be  prevented. 

The  petition  and  prayer  of  the  Pauls  Valley  Compress  &  Storage 
Company  is  identical  with  that  of  the  Chickasaw  Company  except 
the  name  of  complainant  and  the  location  of  the  compress. 

The  purpose  of  the  complaints  is  further  illustrated  by  the  follow- 
ing statement  of  Mr.  L.  H.  Love,  president  of  the  Chickasaw  Com- 
pany and  director  of  the  Pauls  Valley  Company,  while  testifying: 

The  main  contention  is  that  the  presses  in  each  locality  should  be  entitled  to 
the  cotton  in  that  section. 

In  other  words,  the  original  complaint  was  neither  more  nor  less, 
in  substance,  than  that  the  Commission  should  require  the  defendant 
carriers  to  have  all  cotton  compressed  by  the  compress  nearest  the 
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point  of  origin.  Clearly,  the  Commission  has  not  been  vested  with 
authority  to  prescribe  such  a  rule.  It  is  probable  the  obj^Q^lM^^t 
by  complainants  would  in  great  measure  be  accomplisbiMMfflri% 
quirement  that  different  rates  on  compressed  and  unconi|^ 
ton  should  be  applied  if  it  should  be  determined  upon  fufl  Ihvefcti- 
gation  that  the  present  practice  of  charging  the  same  rate  on  both 
with  the  right  of  compression  in  transit  reserved  to  the  carrier  is 
unjust  to  the  shipper  who  offers  for  shipment  cotton  already  com- 
pressed.   That  question,  however,  is  not  presented  in  this  case. 

The  only  other  question  involved  is  that  presented  by  the  amended 
petition  to  the  effect  that  the  practice  of  defendants  under  their 
rules  permitting  cotton  originating  at  points  north  of  Ardmore  and 
Pauls  Valley  to  be  carried  by  those  places  to  Gainesville  for  com- 
pression, while  not  permitting  cotton  originating  south  of  Gaines- 
ville to  be  carried  north  to  Ardmore  and  Pauls  Valley  for  compres- 
sion is  an  undue  discrimination  against  complainants. 

As  affects  the  business  here  involved,  the  present  tariff  rules  of 
defendants  relating  to  the  compressing  of  cotton  result  as  follows : 

First.  All  cotton  originating  at  Pauls  Valley,  Ardmore,  or  Gaines- 
ville, all  located  on  the  same  division  of  the  road,  the  latter  being  at 
the  southern  terminus  thereof,  must  be  compressed  at  each  of  these 
points,  respectively. 

Second.  Cotton  moving  south,  originating  at  points,  other  than 
compress  points,  in  Oklahoma  between  Guthrie  and  Gainesville  may 
be  compressed  at  Oklahoma  City,  Purcell,  Pauls  Valley,  Ardmore,  or 
Gainesville,  these  \yeing  all  the  compress  points  between  Guthrie  and 
Gainesville,  including  the  latter. 

Third.  Cotton  moving  north,  originating  at  any  point  between 
Gainesville  and  Purcell,  other  than  compress  points,  may  be  com- 
pressed at  either  Gainesville,  Ardmore,  or  Pauls  Valley. 

Fourth.  Cotton  moving  north,  originating  south  of  Gainesville, 
must  be  compressed  at  the  first  compress  point. 

In  view  of  the  facts  disclosed,  the  so-called  discrimination  is  more 
apparent  than  real.  While  the  general  rule  of  the  defendants  is  to 
I  he  eil'ect  that  cotton  must  be  compressed  at  the  nearest  compress  to 
the  point  of  origin  in  the  direction  of  its  movement,  which  rule  has 
many  exceptions,  the  division  between  Gainesville  on  the  south  and 
Purcell  on  the  north  of  about  100  miles,  upon  which  both  Ardmore 
and  Pauls  Valley  arc  located,  is  by  another  rule  placed  on  a  different 
basis,  as  above  stated,  and  this  appears  not  to  be  to  the  disadvantage 
of  complainants  when  considered  as  an  independent  matter  from  the 
rates,  in  that  it  permits  the  hauling  of  cotton  from  points  on  this 
division  in  either  direction  to  these  places,  regardless  of  the  direction 
of  final  destination.    \\'hile  it  is  contended  by  complainants  that  they 
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should  be  favored  with  the  privilege  of  movement  of  cotton  from 
po^pWii^exas  northwardly  for  compression  at  their  plants  from  as 
f^nr^K^Mf^l^f  Gainesville  as  cotton  may  be  moved  to  Gainesville  from 
poinJMI^/fh  of  Ardmore  and  Pauls  Valley,  it  is  conceded  by  them  that 
a  mere  order  or  rule  permitting,  or  requiring,  this  to  be  done  would 
be  of  no  value  and  would  produce  no  such  movement,  unless  the  rate 
from  the  point  of  origin  should  be  protected  when  finally  shipped 
from  Ardmore  and  Pauls  Valley,  thus  abrogating  the  abnost  invaria- 
ble rule  of  the  carriers  that  when  there  is  a  back  haul  to  the  compress 
point  from  which  there  is  a  higher  rate  to  final  destination  than  from 
point  of  origin,  the  higher  rate  shall  apply. 

The  through  rate  to  Boston  and  other  eastern  points  from  all  points 
on  defendants'  lines  south  of  the  Kansas-Oklahoma  line  to  Davis,  a 
small  station  a  few  miles  north  of  Ardmore,  is  $1.05,  whether  all  rail 
or  part  rail  and  part  water  through  the  Gulf  ports,  while  from  Ard- 
more it  is  97  cents.  The  rates  to  Galveston  vary  somewhat  according 
to  the  distance,  being  higher  from  Guthrie  and  other  points  in  the 
northern  part  of  Oklahoma  and  growing  less  from  the  stations  or 
groups  of  stations  south. 

The  rate  from  Giithrie  and  all  points  south  as  far  as  Winnwood,  a 
few  miles  north  of  Ardmore,  is  70  cents ;  from  the  latter  place  it  is  57 
cents;  and  55  cents  from  Marietta  and  points  south  to  and  including 
Fort  AVorth.  The  through  all-rail  rates  referred  to  are  controlled 
by  water  transportation  from  the  Gulf  ports. 

Practically  no  cotton  being  manufactured  in  this  section  and  there 
being  grown  a  large  surplus  of  the  staple  in  the  Southern  States  east 
of  Texas  and  Oklahoma  in  excess  of  that  consumed  there,  which  sur- 
plus must  find  its  sale  in  foreign  countries,  it  naturally  follows  that 
most  of  the  cotton  produced  in  Texas  and  Oklahoma  goes  to  the  Gulf 
ports  for  export  on  account  of  cheaper  transportation  by  water  and 
the  nearness  of  this  source  of  supply  to  the  ports,  and  it  is  plain  that 
it  is  more  advantageous  to  the  producers  of  cotton  in  this  section  to 
export  it  than  pay  the  all-rail  rates  to  Eastern  markets  in  competition 
with  cotton  grown  in  the  southeastern  States,  so  much  nearer  to  the 
places  of  consumption.  Under  these  conditions  and  in  view  of  the 
rates  above  stated,  the  movement  of  cotton  is  almost  entirely  south- 
ward from  all  points  along  defendants'  lines. 

It  also  appears  that  a  very  small  quantity  of  cotton  is  produced  at 
points  between  Fort  Worth  and  Gainesville,  probably  not  more  than 
5,000  bales  in  a  favorable  season  and  much  less  than  that  on  an 
average. 

It  is  plain,  therefore,  that  a  requirement  to  the  effect  that  so  long 
as  cotton  is  permitted  to  be  hauled  from  points  north  of  Ardmore  and 
Pauls  Valley  to  Gainesville  for  compression,  the  same  privilege  should 
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be  extended  to  the  movement  of  cotton  from  points  south  of  Gaines- 
ville to  Ardmore  or  Pauls  Valley  for  compression,  would  be  the  mere 
declaration  of  a  theory  and  of  no  consequence  whatever  to  these  com- 
plainants, unless  at  the  same  time,  as  above  stated,  we  should  require 
the  carriers  to  protect  the  lower  rate  from  the  point  of  origin  nearer 
Galveston,  regardless  of  the  back  haul  and  the  added  expense  incident 
thereto.  It  was  distinctly  admitted  by  the  principal  witness,  Mr. 
Love,  president  of  one  of  these  complainant  companies  and  a  director 
of  the  other,  that  such  a  requirement  as  the  first  above  stated  would  be 
useless  to  complainants  without  an  additional  requirement  for  the  ap- 
plication of  the  lower  rate  from  the  point  of  origin,  notwithstanding 
the  back  haul  to  a  higher  rate  point  for  compression.  It  is  shown 
that  of  1,187,000  bales  of  cotton  originating  on  the  Santa  Fe  Sys- 
tem, only  32,000  bales,  or  less  than  3  per  cent,  went  north,  and  most 
of  this  was  shipped  to  Japan  via  the  Pacific  coast,  the  rates  to  Japan 
being  $1.35  from  all  points  in  this  region. 

Carriers  must  be  permitted  in  the  general  management  of  their 
business  to  adjust  their  rates,  regulations  and  practices  with  a  due 
and  reasonable  regard  to  the  circumstances  and  conditions  confront- 
ing them  and  to  the  natural  currents  and  laws  of  trade  and  commerce, 
but  always  without  unjust  discrimination.  We  are  unable  to  find 
in  the  facts  appearing  any  such  discrimination. 

The  decision  of  the  Commission  in  the  case  of  the  Muskogee  Com- 
mercial  Club  et  ah  v.  Missouri^  Kansas  (6  Texas  Railway  Company ^ 
12  I.  C.  C.  Hep.,  312,  is  not  an  authority  for  such  an  order  or  require- 
ment as  would  be  necessary  in  these  cases  to  effect  the  purposes  of 
complainants.  A  similar  order  in  these  cases  to  that  in  the  Muskogee 
case  would,  as  applied  to  the  situation  here,  be  purely  theoretical, 
and  would  have  no  practical  effect  except  poasibly  to  disturb  condi- 
tions not  complained  of  elsewhere  along  the  line  of  these  roads.  It 
follows  that  the  complaints  must  be  dismissed. 

An  order  will  be  entered  in  accordance  with  the  views  herein 
expressed. 
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No.  1209. 

R.  H.  COOMES  AND  E.  I.  McGRAW,  a  partnership  under  the 
NAME  OF  COOMES  &  McGRAW, 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COM- 
PANY AND  CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAIL- 
WAY  COMPANY. 


Submitted  February  4,  1008.    Decided  March  10,  1908. 


1.  Complainant  shipped  over  defendants'  lines  from  Elk  City,  Okla.,  seven  car- 

loads of  broom  corn  to  Sionx  City,  Iowa,  via  Omaha,  paying  60.85  cents* 
per  100  pounds  on  one  car,  80.5  cents  per  100  pounds  on  another  car,  and 
on  the  remaining  five  cars  $1.14  per  100  pounds.  The  combination  of 
local  rates  on  this  commodity  from  Elk  City  to  Sioux  City,  based  on 
Omaha,  is  60.85  cents  per  100  pounds,  whereas  the  Joint  through  rate 
was  at  the  time  of  the  shipments  $1.14 ;  but  subsequently  defendants  vol- 
untarily established  a  joint  through  rate  of  60.85  cents.  Pending  protest 
against  paying  the  $1.14  rate  on  two  of  these  cars,  unloading  was  delayed, 
causing  demurrage  charge,  which  was  paid  by  complainant. 

2.  Rates  duly  established  in  accordance  with  the  requirements  of  the  act  to 

regulate  commerce  are  binding  upon  carriers  and  shippers  alike  so  long 
as  they  remain  in  effect.  The  law  requires  that  such  rates  shall  be  rea- 
sonable and  just  and  authorizes  the  Commission  to  award  reparation  on 
account  of  the  exaction  of  unreasonable  transportation  charges.  It  fol- 
lows that  although  a  rate  is  by  the  terms  of  the  law  binding  upon  all  so 
long  as  it  remains  in  effect,  such  rate  may  be  found  and  declared  to  be 
unlawful  and  reparation  awarded  on  account  of  its  exaction.  To  hold 
otherwise  would  be  to  make  the  mere  establishment  of  rates  by  a  carrier 
conclusive  of  their  reasonableness  and  justness  and  leave  shippers  with- 
out recourse  for  the  recovery  of  excessive  charges.  It  is  the  duty  of 
carriers  and  shippers  to  observe  the  established  rates,  and  there  can  be 
no  waiver  of  demurrage  charges  which  accrue  by  reason  of  the  refusal 
of  consignees  to  accept  shipments  and  unload  cars  pending  a  contest  or  • 
dispute  as  to  the  reasonableness  of  the  established  rates.  Held,  upon  the 
foregoing  facts,  that  the  joint  through  rates  of  80.5  cents  and  $1.14 'were 
unjust  and  unreasonable,  in  so  far  as  the  same  exceeded  the  sum  of  the 
locals,  and  reparation  awarded  on  that  basis;  but  reparation  on  account 
of  demurrage  charges  denied. 

Charles  A.  Dickson  for  complainant. 

William  Ellis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. 

W.  M.  McHugh  and  E,  B.  Peirce  for  Chicago,  Rock  Island  & 

Pacific  Railway  Company. 
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Eeport  of- the  Commission. 

Clements,  Commissioner: 

Complainant  is  a  partnership  engaged  in  manufacturing  brooms  at 
Sioux  City,  Iowa.  In  October,  1906,  it  shipped  from  Elk  City,  Okla., 
seven  carloads  of  broom  com  via  the  Chicago,  Rock  Island  &  Pacific 
Hallway  to  Omaha,  thence  via  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  to  Sioux  City,  Iowa.  On  the  first  one  of  these  cars  the  car- 
riers collected  G0.85  cents  per  100  pounds,  on  another  80.5  cents,  and 
on  the  remaining  five  cars  $1.14.  All  the  cars  were  loaded  in  excess 
of  the  minimum  tariff  requirements,  and  the  total  weight  of  the  load- 
ing of  all  but  the  first  car  was  148,500  pounds.  The  total  freight 
collected  on  the  six  cars  referred  to  was  $1,632.75.  There  has  been 
continuously  in  effect  by  the  Chicago,  Rock  Island  &  Pacific  Railway 
from  Elk  City  to  Omaha  a  rate  of  51.50  cents  on  this  commodity  in 
carloads  and  over  the  Chicago,  Milwaukee  &  St.  Paul  a  rate  of  9.85 
cents  from  Omaha  to  Sioux  City  for  a  period  long  prior  to  the  date 
of  these  shipments  up  to  the  present  time.  The  sum  of  these  locals 
was  the  rate  of  60.85  cents  applied  on  the  first  one  of  the  seven  cars 
referred  to.  These  defendants  voluntarily  established  a  joint  through 
rate  of  60.85  cents  from  Elk  City  to  Sioux  City,  effective  August  29, 
1907.    The  $1.14  rate  charged  was  the  third-class  rate. 

It  also  appeared  at  the  hearing  that  upon  the  demand  by  the  car- 
riers for  the  rate  of  $1.14  upon  the  first  two  of  these  cars  charged  for 
on  that  basis,  and  pending  protest  against  the  same  on  the  part  of  the 
complainant,  the  unloading  of  two  of  the  cars  was  delayed,  in  conse- 
quence of  which  there  accrued  on  them  demurrage  to  the  amount  of 
$16,  which  was  also  paid  by  complainant.  There  was  no  dispute  as 
to  tiiese  facts. 

The  complaint  is  that  the  rate  of  $1.14,  in  so  far  as  the  same  ex- 
ceeded 60.85  cents,  the  sum  of  the  locals  above  referred  to,  was  un- 
reasonable and  unjust.  Reparation  is  asked  in  the  sum  of  $729.13,  this 
bein^i:  tlie  dirt'ereiice  between  $1,632.75,  the  amount  actually  collected, 
and  $903.62,  which  would  have  been  the  total  charge  on  the  basis  of 
the  combination  rate  of  60.85  cents  on  all  but  the  first  one  of  these 
cars;  also  the  additional  sum  of  $16  paid  as  demurrage. 

The  defendants  in  their  answers  deny  that  the  rates  charged  were 
unreasonable  or  unjust,  and  the  Chicago,  Rock  Island  &  Pacific  further 
insists  in  its  answer  that  inasmuch  as  the  rates  charged  were  accord- 
ing to  the  published  taritfs  they  could  not  lawfully  be  deviated  from 
''  by  authority  of  this  Commission  or  any  other  tribunal,"  and  that 
the  Commission  is  without  jurisdiction  to  award  reparation. 

All  provisions  of  the  act  must  be  read  and  construed  in  the  light 
of  each  other,  so  as  to  give  due  effect  to  the  whole.    No  proposition 
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respecting  the  requirements  of  this  act  is  more  clearly  and  firmly  set- 
tled than  that  rates  duly  established  as  therein  required  are  abso- 
lutely binding  upon  carriers  and  shippers  alike  until  lawfully 
changed  as  also  therein  provided,  but  this  does  not  render  nugatory 
the  provision  of  the  first  section  that  all  rates  must  be  reasonable 
and  just,  nor  the  subsequent  provisions  authorizing  the  Commission 
upon  proper  showing  to  award  damages  resulting  from  violations  of 
the  act.  It  follows  that,  although  a  rate  is  by  the  terms  of  the  law 
binding  upon  all  so  long  as  it  remains  in  effect,  such  rate  may,  never- 
theless, upon  proper  procedure,  be  found  and  declared  to  be  unlawful 
in  that  it  is  unreasonably  high  or  unduly  discriminatory,  and  become 
in  respect  to  shipments  made  while  the  unjust  rate  was  in  effect  the 
basis  of  an  award  in  damages.  To  hold  otherwise  would  be  to  make 
the  mere  establishment  of  rates  by  a  carrier  conclusive  of  their  reason- 
ableness and  justness  while  in  effect.  Poor  indeed  would  be  the 
plight  of  shippers  who  have  been  compelled  to  pay  excessive  rates 
under  such  interpretation  of  the  law.  While  the  establishment  of 
rates  by  the  carrier  in  the  manner  required  by  law  fixes  the  standard 
of  lawful  rates  for  the  time  being  and  so  long  as  such  established  rates 
are  in  effect,  this  standard  is  by  no  means  conclusive  of  their  reason- 
ableness and  justness. 

Ordinarily  for  a  continuous  through  shipment  over  two  or  more 
roads  no  reason  exists  for  the  establishment  and  exaction  of  a 
joint  through  rate  in  excess  of  the  sum  of  the  several  voluntarily 
established  local  rates  of  the  separate  roads  composing  the  through 
route.  The  joint  through  rate  is  generally  less  than  the  sum  of  such 
locals  for  the  obvious  reason,  among  others,  perhaps,  that  there  is 
substantially  less  expense  to  the  carrier  proportionately  to  the  dis- 
tance involved  in  the  single  through  haul  than  in  the  several  sepa- 
rate shorter  hauls,  with  the  more  terminal  expenses  which  the  local 
rates  had  been  made  to  cover.  Where  a  joint  through  rate  is  higher 
than  the  sum  of  the  locals  voluntarily  made  by  the  separate  roads 
composing  the  through  line,  it  is  for  the  carriers  to  show  the  justifica- 
tion therefor,  if  any  exists.  No  testimony  was  offered  by  the  defend- 
ants in  this  case  and  no  justification  appears  for  a  joint  through  rate 
higher  than  the  sum  of  the  locals  as  to  the  commodity  and  shipments 
in  question. 

Upon  full  hearing  and  consideration  of  all  the  matters  presented 
it  is  the  opinion  of  the  Commission  that  the  rate  of  $1.14  per  100 
pounds  on  broom  com  in  carloads  from  Elk  City,  Okla.,  to  Sioux 
City,  Iowa,  in  effect  over  the  line  of  the  defendant  carriers  at  the 
time  the  shipments  involved  moved  was  unreasonable,  unjust,  and 
therefore,  unlawful  in  so  far  as  the  same  exceeded  60.85  cents  per 
100  pounds.    It  is  the  conclusion  of  the  Commission  that  the  just 

13  I.  0.  C.  Rep. 


COOMES  ET  AL.  V.  C,  M.  A  ST.  P.  BY.  CO.  ET  AL.  195 

and  reasonable  maximum  rate  in  lieu  thereof  for  the  future  should 
not  exceed  60.85  cents.  It  is  the  further  conclusion  of  the  Commis- 
sion that  complainant  is  entitled  to  an  award  of  damages  to  be 
paid  by  the  defendant  carriers  in  the  sum  of  $729.13,  with  interest 
at  6  per  cent  per  annum  from  November  1,  1906,  on  account  of  the 
excessive  and  unreasonable  charges  applied  on  the  shipments  stated. 

It  is  clear  that  a  shipper  may  decline  to  pay  more  than  the  estab- 
lished rates,  and  if  his  refusal  to  do  so  results  in  nondelivery  of  ship- 
ments he  is  not  responsible  therefor  and  should  not  be  required  to 
pay  demurrage  for  refusing  to  accept  the  same  or  to  unload  the  cars. 
But  since  it  is  alike  the  duty  of  both  carrier  and  shipper  to  strictly 
observe  the  established  rates,  and  since  no  other  can  lawfuUy  be 
applied,  only  confusion,  detrimental  alike  to  the  carriers  and  their 
patrons  generally,  could  result  from  countenancing  the  practice  of 
consignees  in  refusing  to  accept  shipments  and  to  unload  cars  pending 
a  contest  or  dispute  as  to  the  reasonableness  of  the  established  rates. 
We  do  not,  therefoi'e,  feel  justified  in  awarding  reparation  on  ac- 
count of  demurrage  paid  by  complainant. 

A  proper  order  will  be  entered  in  accordance  with  these  conclu- 
sions. 
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No.  1086. 
AMEEICAN  ASPHALT  ASSOCIATION 

V. 

UINTAH  RAILWAY  COMPANY. 


Suhmitted  December  20,  1907.    Decided  March  11,  1908. 


Where  a  railroad  has  been  constructed  for  a  special  purpose,  and  does  not  form 
part  of  any  general  industrial  development,  it  does  not  stand  in  the  same 
relation  to  the  public  as  a  railroad  chartered  and  built  for  general  purposes, 
and  the  reasonableness  of  its  rates  must  be  determined  by  the  financial 
returns  which  they  produce  rather  than  by  comparison  with  rates  in  effect 
elsewhere. 

Eeld,  That  under  the  peculiar  circumstances  of  this  case  a  rate  of  $8  per  ton 
is  a  reasonable  charge  to  be  imposed  by  the  defendant  for  the  transporta- 
tion of  gilsonite,  a  low-grade  commodity,  a  distance  of  54  miles. 

Dines^  Whitted  <&  Dines  for  complainant. 

Vaile  <£  Waterman  and  Henry  McAllister,  Jr.,  for  defendant. 

Eeport  of  the  Commission. 

Prouty,  Commissioner: 

The  Uintah  Eailway  extends  from  Dragon,  Utah,  to  Mack,  Colo., 
where  it  connects  with  the  Denver  &  Rio  Grande  Eailway.  It  was 
constructed  and  is  owned  and  operated  by  the  Uintah  Eailway  Com- 
pany, the  defendant. 

The  Barber  Asphalt  Paving  Company  owns  substantially  all  the 
stock  of  the  Uintah  Railway  Company.  It  furnished  the  means  with 
which  to  construct  the  railway  and  superintended  its  construction  in 
the  name  of  the  Uintah  Railway  Company. 

The  Gilson  Asphalt  Company  is  engaged  in  the  mining  and  selling 

of  gilsonite,  which  it  mines  in  the  vicinity  of  Dragon,  transports  over 

the  Uintah  Railway  from  Dragon  to  Mack  and  thence  forwards  by 

the  Denver  &  Rio  Grande  to  various  destinations. 
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The  General  Asphalt  Company  owns  aU  or  substantially  all  the 
capital  stock  of  the  Gilson  Asphalt  Company  and  the  Barber  Asphalt 
Paving  Company. 

The  complainant  is  a  corporation  having  its  headquarters  at  St. 
Louis,  Mo.,  engaged  in  the  mining  and  selling  of  gilsonite,  which  it 
obtains  from  a  deposit  in  the  vicinity  of  Dragon,  hauls  by  team  to 
Dragon,  thence  transports  over  the  Uintah  Railway  to  Mack,  and  so 
via  the  Denver  &  Rio  Grande  to  various  points  of  consumption.  In 
the  transaction  of  its  business  its  product  comes  into  competition 
with  the  gilsonite  mined  and  handled  by  the  Gilson  Company,  and  the 
allegation  of  the  complaint  is  that  the  General  Asphalt  Company, 
or  these  allied  interests,  impose  upon  the  complainant  an  unreason- 
able rate  for  the  carriage  of  its  commodity  from  Dragon  to  Mack  and 
also  practice  against  the  complainant  other  discriminations  in  respect 
to  such  transportation ;  and  that  the  effect  of  all  this  is  to  crush  the 
complainant  as  a  competitor  of  the  Gilson  Company  in  the  mining 
and  selling  of  gilsonite. 

Gilsonite  is  a  mineral,  a  hydrocarbon  in  character,  brittle,  of  about 
the  specific  gravity  of  water,  intensely  black  in  color.  It  seems  to 
have  been  named  from  the  person  who  discovered  it,  and  has  been  for 
some  time  and  still  is  extensively  used  in  the  preparation  of  paints 
and  varnishes  and  of  insulating  material.  Its  use  in  the  preparation 
of  roofing  material  is  also  becoming  extensive. 

The  deposit  of  this  mineral  in  the  United  States  seems  to  be  con- 
fined largely,  if  not  entirely,  to  certain  parts  of  Utah.  In  putting  it 
upon  the  market  it  is  picked  out  by  hand,  placed  in  sacks,  and  in  this 
form  carried  to  destination.  The  sole  business  of  the  complainant 
association  seems  to  be  the  mining  and  selling  of  this  commodity  for 
the  various  purposes  above  specified. 

The  Barber  xVsphalt  Company  is  extensively  engaged  in  laying 
asphalt  pavement.  In  the  past  the  asphaltum  used  by  it  for  that 
purpose  has  been  mainly  drawn  from  Trinidad.  Gilsonite  is  kindred 
to  asphaltum,  and  it  may  have  early  occurred  to  the  Barber  Company 
that  it  might  be  used  for  paving  purposes;  at  any  rate,  that  com- 
pany seems  to  have  interested  itself  for  some  time  in  this  mineral. 
Those  connected  with  the  Barber  Company  either  promoted  the  Gil- 
son Company  or  some  time  ago  obtained  a  controlling  voice  in  it. 
At  present,  as  already  said,  the  General  Asphalt  Company  owns  both 
the  Gilson  Company  and  the  Barber  Paving  Company,  thereby 
working  a  practical  consolidation  of  these  companies. 

For  a  considerable  time  the  Gilson  Company  seems  to  have  been 
the  only  party  supplying  gilsonite  for  the  various  purposes  for 
which  it  was  used,  both  in  this  country  and  abroad.  The  deposits 
from  which  this  supply  was  drawn  were  approximately  100  miles 
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from  the  railroad,  and  the  mineral  was  hauled  by  team  for  this  dis- 
tance at  great  expense.  Upon  the  discovery  of  these  deposits  at 
Dragon  and  their  purchase  by  the  Gilson  Company,  the  Barber  Com- 
pany made  certain  tests  for  the  purpose  of  ascertaining  whether  this 
gilsonite  could  be  used  for  paving  purposes,  and  finally  came  to  the 
conclusion  that  it  might  be  profitably  employed  in  that  business  pro- 
viding some  means  could  be  found  for  transporting  it  to  market  at 
a  more  reasonable  cost.  Thereupon  the  Barber  Company  set  about 
devising  some  method  by  which  this  commodity  could  be  carried  at 
reasonable  expense  from  Dragon  to  Mack. 

Its  first  move  was  to  consult  engineers  with  a  view  to  ascertaining 
what  means  of  transportation  might  be  employed,  and  various  prop- 
ositions were  submitted  to  and  considered  by  it,  with  the  final  re- 
sult that  the  company  became  convinced  that  the  only  practicable 
way  of  bringing  this  commodity  to  the  Denver  &  Rio  Grande  was 
by  the  construction  of  a  railroad. 

Thereupon  the  Barber  Company,  which  transacted  a  very  large 
business  and  had  a  high  financial  standing,  approached  the  Denver 
&  Rio  Grande  Railroad  Company,  representing  to  it  that  if  Dragon 
were  connected  by  railway  with  the  Denver  &  Rio  Grande  the  Gil- 
son  Company  or  the  Barber  Company,  which  was  the  same  thing, 
would  transport  large  quantities  of  this  gilsonite  to  market  over  the 
lines  of  the  Denver  &  Rio  Grande.  The  latter  cgmpany  declined  to 
consider  the  idea  of  constructing  this  railroad  since,  when  built,  it 
would  only  be  available  for  the  single  purpose  of  carrying  this  min- 
eral to  market  and  would  become  worthless  if  for  any  reason  gilson- 
ite was  no  longer  used  in  large  quantities.  The  Barber  Paving  Com- 
pany oflfered  to  guarantee  the  shipment  of  a  certain  number  of  tons 
for  a  given  period  of  time,  but  the  Denver  &  Rio  Grande  still  refused 
to  entertain  the  proposition. 

Thereupon  the  Barber  Company  considered  the  advisability  of 
constructing  a  railroad  as  an  independent  proposition  by  the  sale  of 
bonds  and  stocks  upon  the  open  market  and  applied  to  certain  finan- 
cial interests  for  the  purpose  of  obtaining  their  assistance  in  this 
enterprise.  Upon  investigation,  however,  the  same  difiiculty  devel- 
oped here.  So  long  as  this  railroad  was  only  capable  of  being  used 
for  a  single  purpose  and  was  dependent  for  its  income  upon  that 
one  source  it  was  said  to  be  impossible  to  sell  bonds  or  stocks  for  any- 
thing like  the  face  value,  and  this  scheme  was  also  abandoned. 

Being  convinced  of  the  advisability  of  using  this  mineral  in  its 
business,  the  Barber  Company  now  determined  to  construct  a  rail- 
road for  itself,  and  did  so.  A  charter  was  obtained,  which  was  put 
in  evidence  in  this  proceeding,  and  the  road  was  constructed  under 
that  charter  and  in  the  name  of  the  railroad  company,  and  it  is  now 
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operated  entirely  distinct  from  either  the  Barber  Company  or  the 
Gils6n  Company,  but  the  Barber  Company  furnished  the  money 
for  the  construction,  superintended  that  construction,  and  virtually 
owns  and  operates  the  railroad  to-day. 

This  road  extends,  as  already  said,  from  a  junction  with  the  Denver 

6  Rio  Grande  at  Mack,  Colo.,  to  Dragon,  Utah,  a  distance  of  54  miles. 
It  crosses  a  mountain  range,  the  highest  elevation  being  7,600  feet 
above  the  sea,  and  3,500  feet  above  Mack.  The  road  runs  for  about 
24  miles  up  a  valley  which  is  rough  and  unproductive,  but  which 
presents  no  serious  obstacle  to  the  building  of  a  railroad,  although 
the  grades  are  heavy  and  the  expense  of  construction,  owing  to  num- 
erous culverts,  etc.,  was  considerable.  At  the  end  of  27  miles  this  val- 
ley closes  in  and  becomes  a  canyon  and  finally  runs  out  altogether. 
The  little  station  at  the  head  ^of  the  valley  where  the  serious  climb 
begins  is  called  Atchee,  and  the  station  on  the  other  side  at  the  foot 
of  the  mountain  is  known  as  Wendella.  From  Wendella  to  Dragon 
the  character  of  the  road  is  much  the  same  as  from  Mack  to  Atchee, 
the  distance  being  some  20  miles.    From  Atchee  to  Wendella  is  about 

7  miles,  and  this  portion  of  the  construction  was  exceedingly  diffi- 
cult and  its  operation  is  unusually  expensive.  The  road  over  this 
distance  is  one  series  of  curves,  the  original  curvature,  as  constructed, 
being  in  some  instances  75  degrees.  The  ruling  grade  upon  the  north 
side  of  the  mountain  is  5  per  cent,  while  upon  the  south  side  the 
heaviest  grade  is  7^  per  cent.  This  renders  it  necessary  to  haul  trains 
between  Atchee  and  Wendella  by  means  of  the  Shay  locomotive, 
which  is  an  engine  so  constructed  that  the  cylinders  are  vertical  in- 
stead of  horizontal. 

The  Uintah  Railway  Company  owns  four  ordinary  locomotive 
engines  and  two  Shay  locomotives.  It  has  1  passenger  car,  3  water 
cars,  and  about  35  freight  cars  of  various  kinds.  The  country  through 
which  it  runs  is  a  desert.  The  character  of  the  soil  is  alkali.  The 
snows  are  sometimes  heavy  in  winter,  and  severe  rains  also  occur  at 
times,  so  that  the  waters  from  the  melting  snow  and  the  rains  are 
difficult  to  control.  The  road  is  subject  to  both  snow  blockades  and 
washouts,  to  landslides  and  rockslides.  It  is  a  narrow-gauge  road, 
and  it  does  not  seem  to  have  been  practicable  to  construct  or  operate 
one  of  any  other  kind. 

When  the  road  was  put  into  practical  operation  it  was  found  that 
the  rail  as  originally  constructed  for  a  part  of  the  way  where  the 
grades  were  the  heaviest  was  too  light,  and  this  portion  was  relaid 
with  heavier  steel.  It  was  also  found  that  the  curves  were  too  sharp, 
and  at  considerable  expense  the  curvature  was  considerably  reduced, 
so  that  at  the  present  time  the  maximum  curves  are  about  65  degrees. 
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When  this  road  was  constructed  there  was  practically  no  business 
in  sight  except  the  transportation  of  this  gilsonite.  Some  few  Oittle 
and  sheep  were  raised  in  that  region,  but  the  entire  business  from  this 
source  would  be  almost  nothing.  Going  on  from  Dragon  in  a  north- 
erly direction  to  Vernal  and  Fort  Du  Chesne  a  much  better,  indeed 
an  extremely  fertile  country  is  found.  Wherever  irrigation  can  be 
secured  farming  operations  are  already  conducted  in  this  section  to  a 
considerable  extent,  and  when  further  irrigation  is  provided,  as  it 
undoubtedly  will  be  in  the  future,  those  operations  will  be  very  much 
more  extensive. 

The  supplies  brought  into  this  country  and  the  commodities  shipped 
out  from  it  had,  previous  to  the  construction  of  the  Uintah  Railway, 
reached  the  Rio  Grande  Western  at  Price,  Utah,  the  wagon  haul 
from  and  to  the  interior  point  being  from  80  to  90  miles.  The  Barber 
Company  conceived  the  idea  of  extending  at  some  time  its  railroad 
from  Dragon  to  Vernal  and  Fort  Du  Chesne,  and  caused  a  survey  to 
be  made  of  a  proposed  line.  It  did  not  seem  advisable  to  construct 
the  railroad  then,  but  the  Barber  Company  did  in  the  name  of  the 
Uintah  Railway  Company,  and  on  its  account,  build  an  excellent 
wagon  road  to  these  points  from  Dragon,  mainly  upon  the  survey  of 
the  proposed  railroad,  and  established  between  those  points  and 
Dragon  a  wagon  service  for  the  transportation  of  freight  and  pas- 
sengers for  the  purpose  of  attracting  business  to  its  line  of  railroad 
between  Dragon  and  Mack.  The  Uintah  Railway  Company  now 
makes  through  rates  from  Vernal  to  outward  destinations  via  Dragon 
over  the  Uintah  Railroad  and  the  Denver  &  Rio  Grande,  and  it  also 
makes  rates  via  Mack  and  Dragon  in  the  reverse  direction  upon 
freight  which  it  transports  from  Dragon  by  wagon. 

In  this  manner  the  Uintah  Railway  has  managed  to  secure  a  con- 
siderable amount  of  freight  in  addition  to  gilsonite.  During  the 
year  1906  about  20  per  cent  of  the  entire  traffic  of  this  railroad  was 
from  other  sources  than  gilsonite. 

The  Uintah  Railroad  was  completed  and  opened  for  business  in 
the  latter  part  of  the  year  1904.  Previous  to  that  time,  the  complain- 
ant had  been  engaged  in  mining  and  selling  gilsonite,  its  mines  being 
at  some  distance  from  Dragon  and  its  product  being  transported  by 
wagon  to  Rifle,  Colo.  As  soon  as  it  learned  that  the  Uintah  Railway 
was  to  be  constructed  it  realized  that  the  Gilson  Company  would 
thereby  acquire  a  cheaper  means  of  transportation,  which  would  give 
that  company  the  command  of  the  market  and  ruin  the  business  of 
the  complainant.  Thereupon,  and  for  this  reason  the  complainant 
purchased  its  interest  in  the  mines  near  Dragon  which  it  is  now 
working  and  began  the  operation  of  those  mines,  so  that  when  the 
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Uintah  Railway  was  ready  for  bysiness  the  complainant  was  ready 
to  commence  tlie  shipment  of  gilsonite  over  that  railway. 

The  rate  established  by  the  defendant  for  the  transportation  of 
this  commodity  was  from  the  first  and  still  is  50  cents  per  100  pounds 
or  $10  per  ton.  The  cars  are  loaded  at  Dragon  by  the  shipper,  but 
are  nnloaded  at  Mack  into  the  cars  of  the  Denver  &  Rio  Grande  at 
the  expense  of  the  Uintah  Railway  or  of  the  Denver  &  Rio  Grande — 
it  did  not  clearly  appear  which*  It  is  possible  to  make  a  through 
shipment  from  Dragon  to  some  eastern  point  by  paying  the  sum  of 
the  rates  from  Dragon  to  Mack  and  from  Mack  to  the  eastern  destina- 
tion, without  any  expense  of  car  transfer  to  the  shipper. 

The  complainant  insists  that  this  rate  is  unreasonable,  and  alleges 
for  that  claim  several  reasons.  It  says  first,  that  a  rate  of  50  cents 
per  100  pounds  for  hanling  a  commodity  like  gilsonite  a  distance  of 
only  54  miles  is  inherently  extortionate.  It  is  undoubtedly  true  that 
gilsonite  is,  from  a  transportation  standpoint,  a  low  grade  commod- 
ity. Its  value  is  slight,  not  more  than  a  few  dollars  a  ton  as  it  is 
placed  upon  the  cars  at  Dragon  and  before  its  value  has  been  in- 
creased by  any  transportation  service.  It  is  not  liable  io  injury  and 
it  is  not  unusually  bulky.  It  would  be  entitled  under  ordinary  cir- 
cumstances, if  moved  in  considerable  quantities,  to  the  rate  applving 
to  low  grade  commodities  like  lumber,  coal,  etc-  In  point  of  fact, 
the  rate  of  the  Denver  &  Rio  Grande  from  Mack  to  St  Louis,  a  dis- 
tance of  1^13  miles,  is  only  $7.75  per  ton. 

We  do  not  think,  however,  that  this  rate  should  be  fixed  by  a  com- 1 
parison  with  rates  generally.  This  road  was  constructed  for  the 
express  purpose  of  bringing  out  this  commodity  and  practically  for 
no  other  purpose.  While  it  is  a  railroad,  and  while  it  is  our  duty 
to  treat  it  as  a  common  carrier  and  to  see  that  it  gives  to  the  com- 
plainant just  and  reasonable  facilities  for  the  transportation  of  its 
traffic,  we  can  not  assume  that  it  must  transport  that  traffic  for  the 
same  price  which  would  be  applied  upon  a  railroad  constructed  and 
operated  for  general  purposes.  We  must  consider  the  peculiar  in- 
cidents which  surround  the  movement  of  this  particular  traffic  at 
this  particular  place. 

The  Barber  Company,  for  its  own  purposes,  has  constructed  this 
railroad.  In  order  to  do  so,  it  has  been  obliged  to  proceed  under  a 
charter  and  to  assume  the  position  of  a  common  carrier  by  rail.  It 
extends  from  one  State  into  another  and  is  subject,  therefore,  to  the 
jurisdiction  of  this  Commission.  But  it  would  not  be  right  to  say 
that  by  reason  of  these  facts  alone  the  Barber  Company  has  sub- 
jected itself  to  the  burden  of  carrying  the  traffic  of  its  competitor 
for  less  than  the  reasonable  cost  of  the  service.    We  can  not  determine 
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the  reasonableness  of  this  rate  by  a  comparison  with  other  railway 
rates  established  under  normal  conditions. 

The  complainant  contends  that  in  certain  cases  the  Uintah  Rail- 
way has  applied  a  lower  rate  to  the  transportation  of  live  stock  and 
wool  than  it  applies  to  the  movement  of  gilsonite.  This  seems  to 
be  denied  by  the  defendant.  Without  inquiring  how  the  fact  may  be 
and  assuming  that  it  is  as  claimed  by  the  complainant,  we  do  not 
think  that  has  any  special  bearing  upon  the  reasonableness  of  the 
rate  before  us.  Cattle  can  be  driven  to  the  railroad  and  sheep  can 
be  gotten  to  the  shearing  place  in  the  same  way,  and  this  defendant 
could  only  obtain  the  business  by  naming  a  rate  in  competition  with 
that  drive. 

The  complainant  also  brings  out  the  fact  that  upon  merchandise 
traffic  which  the  Uintah  Railway  handles  from  Mack  to  Dragon  and 
which  is  taken  from  Dragon  to  Vernal  and  Fort  Du  Chesne  by 
wagon,  the  railway  receives  for  its  part  of  the  service  40  cents  per 
100  pounds  when  the  traffic  comes  from  the  west,  and  30  cents  per 
100  pounds  on  traffic  coming  from  the  east,  and  it  insists  that  the 
defendant  ought  not  to  carry  this  merchandise  traffic  for  a  less  rate 
than  it  applies  to  the  transportation  of  gilsonite. 

But  we  have  seen  that  this  traffic  at  Vernal  and  Fort  Du  Chesne 
is  also  competitive.  The  Uintah  Railway  Company  can  only  obtain 
it  by  making  such  rate  as  will  render  it  more  desirable  for  the  ship- 
per to  move  this  business  via  Mack  and  its  railroad  than  via  Price 
and  the  former  route.  The  testimony  of  the  defendant  is  that  the 
highest  rate  which  it  can  obtain  is  that  which  it  does  apply. 

It  should  also  be  noticed  that  gilsonite  moves  from  the  north  to 
the  south,  whereas  this  traffic  moves  from  the  south  to  the  north, 
is,  therefore,  in  the  nature  of  a  back  haul,  can  be  transported  with- 
out practically  any  additional  expense  to  the  defendant  and  adds 
something  to  its  revenues.  If  the  defendant  can  obtain  this  mer- 
chandise traffic  at  the  rate  charged,  it  undoubtedly  should  do  so  in 
the  exercise  of  good  business  judgment.  To  decline  it  would  reduce 
the  revenues  of  the  road  and  necessitate,  if  it  is  to  be  allowed  fair 
compensation  for  its  service,  the  imposition  of  still  higher  rates 
than  otherwise  for  the  carriage  of  the  gilsonite  of  the  complainant. 

We  repeat  that  it  is  impossible  to  consider  this  railroad  or  the 
reasonableness  of  rates  upon  this  railroad  as  we  would  if  it  were 
constructed  in  some  thickly  populated  region  where  conditions  apply- 
ing to  it  were  like  those  applying  to  other  railways.  When  a  railroad 
is  chartered  and  constructed  for  general  purposes,  it  impliedly  under- 
takes to  perform  the  service  required  of  it  by  the  public  upon  fair 
terms.    If  that  railroad  were  not  constructed  by  that  company  it 
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might  be  by  some  other  company.  It  is  a  part  of  the  business  de- 
velopment of  the  section  which  it  serves.  This  railroad  is  different. 
It  is  a  one-industry  proposition.  It  was  built  for  the  purpose  of 
transporting  this  commodity  principally  and  would  never  have  been 
constructed  but  for  that  purpose. 

The  competitive  relation  of  these  parties  to  one  another  renders  it 
especially  important  that  we  should  fix  a  just  compensation  for  the 
performance  of  this  service  for  the  complainant  by  the  defendant. 
As  we  have  already  seen,  the  Uintah  Railway  Company  and  the  Gilson 
Company  are  both  owned  by  the  same  person.  It  is  a  matter  of  in- 
difference to  the  General  Asphalt  Company,  which  owns  both  of  these 
companies  and  obtains  whatever  profit  either  of  them  shows,  whether 
that  profit  is  made  by  the  Gilson  Company  or  by  the  railroad  com- 
pany, provided  there  is  a  profit  in  the  end.  The  Uintah  Railway 
Company  may  compel  both  the  Gilson  Company  and  the  complainant 
to  pay  the  same  rate  and  still  work  against  the  complainant  a  most 
grievous  and  unjust  discrimination. 

This  can  be  most  clearly  seen  by  a  practical  illustration.  Let  us 
assume  that  the  actual  cost  to  the  defendant — and  this  should  include 
every  item  of  cost,  like  the  providing  of  the  railroad,  with  all  its 
possible  uncertainties  either  of  advantage  or  disadvantage — of  trans- 
porting gilsonite  from  Dragon  to  Mack  is  $5  per  ton.  Now,  if  the 
defendant  collects  from  both  the  Gilson  Company  and  the  com- 
plainant $10  per  ton  for  the  transportation  of  this  commodity,  it 
makes  that  much  profit  upon  the  transaction  and  the  General  Asphalt 
Company  is  that  much  better  off.  If,  under  these  circumstances  the 
Gilson  Company  should  sell  gilsonite  for  $5  per  ton  less  than  actual 
cost  of  production,  treating  the  freight  paid  the  defendant  as  a  part 
of  that  cost,  it  would  lose  $5  per  ton  by  the  transaction ;  but  the  Uintah 
Railway  would  make  the  same  amount  upon  every  ton  handled  by  the 
Gilson  Company  and  would  also  make  $5  per  ton  upon  whatever  was 
handled  by  the  complainant.  The  General  Asphalt  Company  would 
therefore  profit  as  a  result  of  that  scheme  of  rates  and  prices.  Hence 
if  the  defendant  charges  the  complainant  too  high  a  rate  it  enables 
the  Gilson  Company  to  sell  gilsonite  at  a  price  which  must  inevitably 
drive  the  complainant  out  of  business  altogether. 

Upon  the  other  hand,  if  the  charge  for  transportation  is  less  than 
the  cost  exactly  the  opposite  result  follows.  The  Uintah  Railway 
Company  loses  upon  what  it  transports  both  for  the  Gilson  Com- 
pany and  for  the  complainant  association,  while  the  Gilson  Company 
makes  only  upon  its  own  tonnage,  the  total  result  being  a  loss  to  the 
General  Asphalt  Company.  Hence  if  we  establish  too  low  a  rate,  we 
put  into  the  hands  of  the  complainant  the  means  of  destroying  its 
competitor. 
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It  may  be  said  that  if  the  General  Asphalt  Company  has  elected 
to  take  its  franchise  and  construct  this  railroad  it  should  assume 
the  burden  of  the  difficulties  and  uncertainties  which  this  dual  stock 
ownership  creates;  and  this  to  an  extent  is  true.  But  it  must  be 
remembered,  upon  the  other  hand,  that  the  Barber  Company  made 
strenuous  attempts  to  procure  the  construction  of  this  line  as  an 
independent  proposition  and  without  giving  to  it  its  financial  sup- 
port, and  only  built  the  line  itself  as  a  last  resort  when  its  attempts 
to  procure  transportation  facilities  for  this  commodity  by  other 
means  had  failed.  As  a  practical  matter  this  industry  could  only 
be  developed  in  this  manner. 

What,  then,  are  the  controlling  considerations  which  determine  the 
reasonableness  of  the  rate  upon  this  commodity  over  the  railroad  of 
this  defendant? 

It  is  often  said  that  the  rate  depends  upon  the  value  of  the  service 
to  the  shipper,  and  it  has  been  frequently  claimed  before  this  Com- 
mission that  the  cost  of  performing  the  service  by  the  shipper  him- 
self might  be  taken  as  a  measure  of  the  rate  to  be  charged  by  the 
carrier.  It  is  seldom  proper  to  measure  the  reasonableness  of  a 
freight  charge  by  what  it  would  cost  the  shipper  to  perform  the 
service  himself  by  other  means;  for  railroads  have  become  a  part  of 
a  commercial  and  industrial  whole,  and  must  be  reckoned  as  such  in 
considering  what  may  be  properly  charged  for  their  services.  But 
here  the  matter  stands  somewhat  different.  This  railroad,  over  this 
desert  mountain,  has  been  built  for  a  special  purpose.  It  is  not  yet 
a  part  of  any  industrial  development.  It  has  been  constructed  to 
take  the  place  of  a  wagon  haul,  and  for  nothing  else.  We  may  there- 
fore inquire  what  it  would  cost  the  complainant  were  it  obliged  to 
transport  this  commodity  between  these  points  by  wagon. 

While  the  testimony  upon  this  point  is  not  satisfactory,  it  fairly 
appears  that  the  expense  of  a  wagon  haul  would  materially  exceed 
$10  per  ton,  probably  by  from  $2  to  $3  per  ton,  and  that  the  service 
would  be  much  more  unreliable,  and  in  every  way  much  less  satis- 
factory than  that  offered  by  the  defendant. 

It  is  doubtful,  however,  if  this  fact  ought  to  have  much  weight  in 
determining  the  question  before  us.  In  our  opinion,  we  should  be 
mainly  guided  by  the  cost  of  the  service  to  the  defendant.  We  should 
determine  the  fair  value  of  this  property  and  allow  the  defendant  to 
impose  such  a  charge  for  the  carriage  of  gilsonite  as  will  fairly  com- 
pensate it  for  the  outlay.  In  the  present  instance,  fortunately,  it  is 
possible  to  reach  a  satisfactory  conclusion  touching  the  money  value 
of  this  investment. 

As  already  stated,  while  this  railroad  was  built  by  the  Uintah  Rail- 
way Company  its  construction  was  directed  and  the  means  therefor 
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were  provided  by  the  Barber  Asphalt  Paving  Company.  The  presi- 
dent of  that  company  introduced  a  statement  showing  in  detail  the 
original  cost  of  construction  and  testified  that  the  sums  there  set  down 
represented  in  all  cases  actual  payments  of  cash.  He  further  said 
that  the  contracts  under  which  they  were  paid  did  not  involve  any 
construction  company  in  which  any  person  connected  with  either  the 
Barber  Company  or  the  Railway  Company  was  interested ;  that  these 
contracts  were  let  by  the  Barber  Company,  which  was  financially 
responsible  and  which  guaranteed  the  payment,  upon  the  lowest  cash 
figure,  and  that  the  railroad,  in  short,  was  constructed  upon  the  best 
terms  possible  to  a  party  possessing  ample  financial  resources.  This 
statement  shows  that  the  original  cost  of  the  road,  not  including 
buildings  and  equipment,  was,  in  round  numbers,  $510,000. 

Among  the  items  making  up  this  total  is  one  for  legal  expenses  of 
$11,000  and  one  for  general  expenses  and  incidentals  of  $31,000, 
both  of  which  would  seem  to  be  abnormally  large.  Upon  the  other 
hand,  there  is  no  item  for  interest  which  might  properly  appear. 

When  the  railroad  was  put  into  actual  service  it  turned  out  that 
certain  improvements  and  additions  must  be  made,  the  cost  of  which 
was  $47,000.  The  cost  of  the  equipment,  given  in  detail,  was 
$88,000.  -^ 

The  defendant  also  puts  down  an  item  of  $63,000  for  buildings. 
These  buildings  include  an  office  at  Mack,  a  boarding  house  at  Dragon, 
and  certain  cottages  in  which  the  employees  are  housed,  about  the 
propriety  of  which  there  can  be  no  question.  It  also  includes  hotel 
at  Mack,  $17,000;  hotel  at  Dragon,  $18,000;  and  furnishings,  $9,000. 
The  complainant  insists  that  the  items  for  these  two  hotels  and  their 
furnishings  ought  not  to  be  included  as  a  part  of  the  cost  of  the 
railway. 

The  defendant  relies  upon  several  authorities,  especially  Jackson- 
ville^  etc.^  Railroad  Company  v.  Hooper^  160  U.  S.,  414,  to  show 
that  a  railroad,  without  any  special  authorization  in  its  charter,  may 
own  and  operate  a  hotel. 

Without  attempting  to  pass  upon  the  question  of  ultra  vires  which 
is  involved,  we  think  that  these  hotels  and  their  furnishings  may 
properly  be  included  in  the  cost  of  this  property.  A  considerable 
amount  of  revenue  is  derived  by  this  company  from  its  passenger 
service  and  it  must  be  evident  that  no  passenger  business  could  be 
done  in  this  desert  country  without  the  provision  of  some  means  of 
caring  for  passengers  at  the  hands  of  this  railroad.  The  testimony  as 
to  the  profitableness  of  these  hotels  is  extremely  indefinite,  but  it 
seems  to  us  on  the  whole  that  their  construction  has  probably  added 
to  the  net  profit  of  the  transaction  and  that  therefore  they  ought  to 

13  I.  C.  C.  Rop. 


206  '    INTEKSTATE   COMMERCE   COMMISSION  REPOBTS. 

be  fairly  included  in  the  cost  of  the  property  in  determining  what 
rate  shall  be  paid  by  the  complainant. 

These  items  make  up  in  gross  something  over  $700,000,  and  there 
can  be  very  little  doubt  that  this  figure  just  about  represents  the 
actual  cost  in  cash  of  this  railway  and  its  equipment,  including  these 
two  hotels. 

As  already  stated,  the  original  design  of  the  Barber  Company  was 
to  extend  this  railroad  to  Vernal  and  Fort  Du  Chesne  and  the  line 
was  surveyed  out  to  those  points.  It  was  not  deemed  wise  to  con- 
struct the  railroad  beyond  Dragon,  but  the  company  did  build  a  good 
wagon  road,  for  the  use  of  which,  under  the  laws  of  Utah,  they  are 
permitted  to  charge  toll.  They  have  also  put  upon  this  road  a  wagon 
and  a  stage  service  for  the  purpose  of  transporting 'passengers  and 
commodities  between  Vernal  and  Fort  Du  Chesne  upon  the  north 
and  Dragon  upon  the  south.  The  cost  of  this  wagon  road,  together 
with  the  freighting  and  staging  outfit  and  the  various  buildings  con- 
nected with  it,  aggregates  about  $100,000,  and  the  defendant  claims 
that  this  also  should  be  added  to  the  cost  of  its  property  in  determin- 
ing a  fair  return  to  the  defendant. 

The  complainant  insists  that  the  defendant  had  no  legal  right  to 
construct  this  wagon  road;  that  this  Commission  has  no  jurisdiction 
over  the  rate  which  it  charges  beyond  Dragon  for  service  by  its  stage 
coaches  and  freighting  teams,  and  that  this  property  must  be  entirely 
ignored. 

There  is  nothing  in  the  charter  of  the  Uintah  Railway  Company, 
a  copy  of  which  was  introduced  in  testimony,  which  authorizes  that 
company  to  construct  or  to  operate  this  toll  road  and  these  stage  lines. 
Whether  in  constructing  and  operating  this  part  of  its  property  the 
defendant  is  or  is  not  within  its  charter  power,  does  not  appear  to  be 
a  question  upon  which  this  Conunission  must  necessarily  pass  in 
order  to  determine  the  reasonableness  of  this  rate.  It  will  be  seen 
when  we  examine  the  sources  of  revenue  of  the  defendant  that  a  con- 
siderable amount  is  for  the  transportation  of  commodities  and  per- 
sons between  Mack  and  Dragon  which  come  from  or  go  on  to  Fort 
Du  Chesne  and  Vernal  and  would  not  be  handled  by  the  railroad 
unless  some  provision  was  made  for  transporting  them  beyond 
Dragon.  It  will  further  appear  that  the  operation  of  this  freight 
line  and  stage  line  has  been  conducted  in  the  past  at  a  very  material 
loss. 

Now,  whether  or  not  the  railroad  company  has  a  strict  legal  right 
to  embark  in  this  staging  enterprise,  it  seems  to  us  that  it  would  be 
unjust  to  give  the  complainant  the  benefit  of  the  revenue  which  is 
derived  from  this  source  without  asking  it  to  bear  any  portion  of 
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the  loss  which  seems  to  be  necessarily  attendant  upon  providing  the 
freight  from  which  that  revenue  comes.  Upon  the  contrary,  even 
if  the  defendant  has  the  legal  right  to  construct  this  road  and  to 
operate  these  teams,  we  very  much  doubt  whether,  if  the  result  be 
a  net  loss,  this  complainant  ought  to  be  charged  with  this  poor  busi- 
ness management  upon  the  part  of  the  defendant.  The  enterprise 
is  so  far  beyond  the  legitimate  scope  of  constructing  and  operating 
a  railroad  for  the  main  purpose  of  bringing  out  this  gilsonite  that 
if  the  defendant  insists  that  its  rate  should  be  adjusted  upon  the 
theory  that  its  road  is  constructed  mainly  for  that  purpose,  it  can 
not  further  claim  that  the  complainant  must  sustain  the  burden  of 
its  poor  management  in  undei-taking  this  side  issue.  The  most  just 
way,  apparently,  is  to  eliminate  so  far  as  possible  the  wagon  road 
and  everything  connected  with  it ;  and  this  can  be  done  with  reason- 
able accuracy. 

The  defendant  insists  that  there  should  be  added  to  the  $700,000 
which  we  have  found  to  be  the  fair  cost  of  this  property  an  item  due 
to  what  would  have  been  the  enhanced  cost  of  reproducing  the  road 
at  the  time  of  the  hearing.  Supplies  of  all  kinds  and  labor  had  ad- 
vanced between  1904,  when  the  railroad  was  built,  and  the  spring  of 
1907,  when  the  testimony  was  given.  The  defendant  attempted  to 
prove  that  to  have  constructed  the  property  in  1907  would  have  cost 
$150,000  more  than  it  actually  did  cost  to  construct  it  in  1904,  and 
claimed  that  this  amount  should  be  added  to  the  original  cost. 

The  Supreme  Court  of  the  United  States  has  declared  that  one  of 
the  elements  which  determine  the  true  value  of  a  railroad  upon  which 
it  may  earn  a  return  is  the  cost  of  reproduction.  It  can  not  be  said, 
therefore,  that  the  cost  of  reproducing  this  property  at  the  time  of  the 
hearing  was  immaterial.  We  do  not  feel,  however,  that  much  weight 
can  be  ascribed  in  the  present  case  to  this  factor.  The  price  of  every- 
thing going  into  the  construction  of  this  property  was  higher  when 
this  testimony  was  given  in  October,  1907,  than  it  had  been  for  many 
years;  higher  than  to-day.  The  cost  of  construction  at  the  time  it 
was  constructed  is  undoubtedly  above  the  average  for  the  last  dozen 
years,  and  probably  as  great  as  a  fair  average  for  some  years  to 
come.  This  being  so,  we  feel  that  the  money  actually  invested  in  this 
property  affords  the  most  satisfactory  although  not  the  only  means 
of  determining  the  value  upon  which  a  return  may  be  legitimately 
claimed.  That  cost,  as  previously  said,  is  substantially  $700,000,  or 
something  less  than  $15,000  per  mile,  which  certainly  can  hardly  be 
regarded  as  an  extravagant  valuation  for  the  building  and  equipment 
of  this  property,  including  its  hotels. 
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We  now  inquire  what  the  earnings  of  this  property  have  been  upon 
the  basis  of  the  rates  charged. 

The  first  statement  furnished  is  for  the  year  1905,  and  shows  total 
earnings  of  $166,000  and  total  expenses  of  $154,000.  The  earnings  of 
the  stage  line  are  not  separated  from  those  of  the  railroad  for  this 
year,  nor  are  the  expenses  given  separately  under  that  name.  There 
does,  however,  appear  among  the  earnings  an  item  termed  "  Miscella- 
neous" for  $28,000,  and  among  the  operating  expenses  a  corresponding 
item  amounting  to  $61,000.  It  seems  probable  that  these  items  fairly 
well  represent  the  earnings  from  the  stage  line  and  the  cost  of  oper- 
ating that  line.  Deducting  the  two,  we  should  have  $128,000  for  gross 
earnings  and  $92,000  for  operating  expenses,  leaving  a  net  income  of 
$35,000. 

A  certain  portion  of  the  $128,000  above  stated  as  the  gross  earnings 
of  the  company  is  from  freight  and  passengers",  which  would  not 
have  been  carried  by  the  Uintah  Railway  but  for  the  operation  of 
these  stage  lines,  and,  in  accordance  with  what  has  been  already  said, 
the  earnings  from  this  traflSc  should  be  deducted.  There  is  no  way, 
however,  for  this  year  in  which  the  amount  of  such  earnings  can  be 
even  approximately  determined,  and  it  is  evident  that  without  any 
such  deduction  the  net  earnings  shown  do  not  yield  an  excessive 
return  upon  the  value  of  the  property  used. 

The  next  statement  of  earnings  and  expenses  is  for  the  twelve 
months  ending  January  31,  1907.  Just  why  the  fiscal  year  of  this 
company  has  been  made  to  end  on  the  31st  of  January  does  not 
appear ;  but  its  books  have  been  kept  in  this  manner,  and  statements 
ere  therefore  furnished  for  this  period.  In  this  statement  the  earn- 
ings and  expenses  of  the  railway  are  kept  separately  and  are  given 
below: 

For  twelve  months  ending  January  SI,  1901* 

Gross  earnings,  raUway  dlyision : 

Freight    $157, 440. 26 

Passenger    . 11, 089. 99 

Express  818. 24 

Malls   2, 969. 97 

Telegraph    1, 847. 41 

Telephone  1 295. 70 

Hotels    . 680. 60 

Real  estate 2,069.67 

Miscellaneous    665. 72 

Total  earnings -    177, 742. 46 
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Operating  expenses,  railway  division: 

Maintenance  of  way  and  structure $36,793.92 

Maintenance  of  equipment 16,106.98 

Conducting  transportation 38,102.33 

General  expenses  29,122.11 

Total  expenses   120,125.34 

Net  earnings  1—      57,617.12 

During  this  same  period  earnings  from  wagon  operations  were 
$47,000  and  expenses  $90,000,  leaving  a  deficit  of  $43,000. 

The  defendant  furnished  an  exhibit  showing  the  different  com- 
modities carried  both  north  and  south  upon  the  Uintah  Railway  for 
the  above  twelve  months  and  the  amount  of  revenue  derived  from 
each  commodity.  An  examination  of  this  statement  enables  us  to 
say  with  some  confidence  what  portion  of  the  freight  earnings  above 
specified  were  due  to  the  wagon  road.  Without  attempting  to  give 
the  reasons  in  detail  for  the  conclusion  we  are  of  the  opinion  that 
probably  $20,000  of  those  earnings  arose  from  traflSc  which  would 
not  have  been  obtained  by  the  Uintah  Railway  but  for  the  teaming 
operations  of  that  company.  We  think,  therefore,  that  $20,000  ought 
to  be  deducted  from  the  total  on  that  account,  leaving  a  total  of  gross 
earnings  at  $167,742.46. 

The  complainant  insists  that  the  item  of  general  expenses  contained 
in  the  above  statement  is  too  large,  and  from  the  testimony  given 
upon  the  trial  and  from  an  examination  of  the  general  expenses  in 
other  years,  we  are  inclined  to  think  that  this  position  is  well  taken 
and  that  the  amount  of  these  expenses  ought  to  be  reduced  at  least 
$10,000,  making  the  operating  expenses  $110,125.34  and  leaving  net 
earnings  at  $47,617.12. 

This  would  yield  a  net  income  of  about  7  per  cent  on  what  we 
regard  as  the  fair  money  value  of  that  property.  It  can  hardly  be 
claimed  that  such  a  return  is  excessive.  While  the  Barber  Company 
with  its  strong  financial  position  could  undoubtedly  furnish  that 
money  for  considerably  less  than  7  per  cent,  there  are  elements  of 
imcertainty  in  the  investment  which  would  fairly  entitle  that  com- 
pany to  at  least  this  return.  Possibly  it  might  afford  to  take  the 
chance  of  a  rate  upon  gilsonite  for  the  present  which  would  yield  to 
it  a  less  return  provided  it  was  given  the  benefit  of  whatever  advan- 
tage might  accrue  from  a  subsequent  increase  in  the  quantity  of 
gilsonite  shipped.  But  upon  the  theory  upon  which  we  are  testing 
the  reasonableness  of  this  rate  if  shipments  of  gilsonite  should  mate- 
rially increase  there  would  be  an  increase  of  gross  revenues  without 
a  corresponding  increase  of  operating  expenses,  and  we  should  feel ' 
compelled,  for  that  reason,  to  reduce  the  rate  on  that  commodity. 
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The  last  statement  is  of  earnings  and  expenses  for  the  eight  months 
from  February  1  to  September  30, 1907,  and  is  as  follows: 

For  eight  months  ending  September  SO^  1907 

Gross  earnings,  railway  division : 

Freight $175,951.45 

Passenger   8, 766.96 

Express   620.00 

Mails 2, 312. 24 

Telegraph 823. 56 

Telephone   285. 08 

Real  estate 1, 618. 60 

Miscellaneous . 04.15 

Total  earnings 190, 472. 03 

Operating  expenses,  railway  division: 

Maintenance  of  way  and  structures 25,013.47 

Maintenance  of  equipment 15,729.10 

Traffic 440.15 

Conducting  transportation 27, 726. 29 

General   expenses 9,733.77 

Total  expenjses 78,642.78 

Net  earnings .    Ill,  820. 25 

During  the  same  period  earnings  from  wagon  operations  were 
$35,000  and  expenses  $50,000,  a  deficit  of  $15,000. 

We  have  also  a  statement  covering  the  same  months  showing  the 
commodities  shipped  and  the  revenues  therefrom.  It  seems  probable 
from  an  examination  of  this  statement  that  the  total  earnings  for 
these  eight  months  should  be  diminished  by  $20,000  on  account  of 
traffic  which  would  not  have  come  to  the  Uintah  Railway  but  for  the 
operation  of  its  stage  and  wagon  lines.  We  also  think  that  since  this 
traffic,  especially  the  freight  traffic,  is  handled  without  appreciable 
additional  expense  to  defendant,  these  operating  expenses  ought  not 
to  be  diminished  on  this  account ;  in  other  words,  that  its  net  earnings 
should  be  decreased  by  $20,000,  making  them  for  the  eight  months 
$91,829.25. 

During  these  eight  months  the  defendant  transported  14,738  tons 
of  gilsonite,  from  which  it  derived  a  revenue  of  $147,380,  at  $10  per 
ton.  Had  this  been  carried  at  $8  per  ton  the  net  revenue  of  the 
company  would  have  been  further  reduced  by  $29,476,  leaving  a  net 
income  for  the  eight  months  of  $62,353.25.  It  will  be  seen,  therefore, 
that  had  the  rate  applied  to  the  transportation  of  gilsonite  been  $8 
per  ton  the  net  earnings  of  the  defendant  for  these  eight  months 
would  have  been  as  great  as  we  think  they  should  be  for  the  entire 
twelve  months. 
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The  defendant  contends  that  the  period  covered  was  one  of  un- 
usual commercial  prosperity  and  activity  and  that  similar  results  can 
not  be  expected  through  a  series  of  years.  It  seems  probable,  how- 
ever, that  the  operation  of  this  property  was  extravagant  during  the 
first  two  years;  that  it  is  now  upon  an  economical  operating  basis, 
and  that  if  the  uses  to  which  gilsonite  is  put  continue  to  be  as  nu- 
merous as  they  are — and  there  is  every  probability  that  they  will 
increase — this 'road  ought  to  be  able  to  earn  upon  a  basis  of  $8  per 
ton  a  fair  return  upon  the. property  invested.  Everything  must 
depend  upon  the  quantity  of  gilsonite  which  is  transported.  At 
present  practically  the  entire  supply  of  this  mineral  goes  out  over 
the  Uintah  Railway.  Should  its  use  be  materially  curtailed  or 
should  some  other  source  of  supply  be  discovered,  or  some  other  ave- 
nue of  transportation  be  provided,  it  would  at  once  change  the  basis 
upon  which  our  conclusion  is  founded  and  therefore  require  a  recon- 
sideration of  the  conclusion  itself. 

Since  the  preparation  of  the  foregoing  report  we  have  received  a 
communication  from  the  attorneys  for  the  defendant  stating  that  dur- 
ing the  last  few  months. shipments  of  gilsonite  have  declined  from 
25  to  30  per  cent,  and  further  stating  that  a  recent  explosion  and  fire 
in  the  mine  of  the  Gilson  Company  at  Dragon  will  virtually  suspend 
shipments  of  that  company  for  some  time  to  come.  While  we  have 
not  seen  fit  to  change  the  conclusion  reached,  these  facts  do  confirm 
the  impression  that,  in  view  of  the  many  imcertainties  surrounding 
the  operation  of  this  property,  the  rate  above  established  is  not  ex- 
cessive. 

The  complainant  claimed  damages  by  reason  of  the  exaction  of  this 
$10  rate  and  also  for  other  alleged  violations  of  the  act  to  regulate 
commerce.  No  evidence  was  submitted  upon  the  trial  tending  to  show 
any  damage  to  the  complainant  by  reason  of  the  other  infractions  of 
the  act  which  he  alleged,  and  the  Commission  is  of  the  opinion  that 
no  reparation  should  be  allowed  under  the  circumstances  of  this  case 
on  account  of  excessive  freight  charges. 

An  order  will  issue  directing  the  Uintah  Railway  Company  to 
establish  and  maintain  for  two  years  a  rate  of  $8  per  ton  for  the 
transportation  of  gilsonite  from  Dragon  to  Mack. 
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No.  933. 

IN  THE  MATTER  OF  RATES,  PRACTICES,  ACCOUNTS,  AND 
REVENUES  OF  CARRIERS  SUBJECT  TO  THE  ACT  TO 
REGULATE  COMMERCE. 


March  9, 1908, 


Practices  of  certain  carriers  and  certain  shippers  relative  to  interstate  ahipmente 
declared  to  be  illegal,  and  criminal  prosecutions  requested  to  be  instituted 

John  H,  Marble  for  the  Commission. 

Henry  T.  Wickham  for  the  Chesapeake  &  Ohio  Railway  Company. 

Report  op  the  Commission. 

Lane,  Commissioner: 

A  hearing  in  the  above  matter  was  held  in  the  city  of  Richmond, 
Va.,  on  the  19th,  20th,  and  21st  days  of  February,  1908,  both  oral 
and  documentary  evidence  being  received.  From  such  evidence  the 
following  facts  appear: 

(1)  For  some  years  a  fraudulent  practice,  participated  in  by  certain 
dealers  in  grain  and  also  by  certain  dealers  in  packing-house  products 
and  also  by  the  Chesapeake  &  Ohio  Railway  Company,  has  obtained 
at  Richmond,  by  means  of  which  this  railway  company  has  favored 
such  shippers  at  the  expense  of  the  Seaboard  Air  line  and  Atlantic 
Coast  line,  its  southern  connections.  This  practice  has  resulted  in 
the  obtaining  for  such  shippers  of  rates  less  than  local  rates  over  the 
Seaboard  Air  line  and  Atlantic  Coast  line  for  shipments  of  grain  and 
also  for  shipments  of  packing-house  products,  which  local  rates  such 
shipments  were  legally  bound  to  pay.  This  result  has  been  accom- 
plished by  means  of  transfer  slips  issued  by  the  station  agent  of  the 
Chesapeake  &  Ohio  Railway  Company  on  the  written  instruction  of 
the  assistant  general  freight  agent  of  this  railway  company,  said 
transfer  slips  falsely  conveying  to  the  southern  lines  the  statement 
that  such  shipments  had  originated  at  points  beyond  Richmond  and 
were  entitled  to  move  from  Richmond  to  destination  in  the  Carolinas 
at  a  division  of  a  through  rate,  such  division  being  less  in  amoimt  than 
the  local  rates  to  which  these  3hipments  were  legally  subject. 
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(2)  The  benpfits  of  this  arrangement  haye  been  reaped  by  the 
shippers  enjoying  it  and  also  by  the  Chesapeake  &  Ohio  Railway  Com- 
pany, which,  whether  by  express  agreement  or  not,  has  received  all  of 
the  inbound  business  of  the  shippers  so  f ayored  by  it. 

(3)  It  also  further  appears  that  the  assistant  general  freight  agent 
of  the  Chesapeake  &  Ohio  Railway  Company,  responsible  for  the 
aboYe-described  abuse,  upon  discoTering  that  the  same  was  under 
inyestigation  by  special  agents  of  this  Commission,  undertook  to 
make  amends  for  the  same  to  the  Seaboard  Air  line  and  the  Atlantic 
Coast  line.  To  this  end  he  ordered  that  a  list  be  prepared  of  all  cars 
which  had,  by  his  orders,  been  moved  at  a  division  of  the  joint 
through  rate  less  in  amoimt  than  the  local  rates  to  which  they  were 
legally  subject.  Being  informed  by  one  of  his  subordinates  that  this 
list  would  be  a  very  long  one,  he  then  gave  orders  that  the  list  should 
only  show  the  cars  moving  during  the  months  of  August,  September, 
and  October,  1907.  Having  been  furnished  with  a  list  covering  these 
three  months,  he  forwarded  it  to  the  southern  lines  with  a  statement 
that  it  showed  ''all"  cars  so  misbilled  which  he  had  been  able  to 
discover. 

(4)  It  also  appears  that  certain  records  of  the  Chesapeake  &  Ohio 
Raflway  Company  have  been  destroyed,  contrary  to  the  provisions 
of  the  act  to  regulate  commerce.  The  testimony  showed  that  the 
fireight  claim  department  of  this  railway  is  under  the  charge  of  the 
assistant  general  freight  agent,  he  being  the  official  responsible  for 
the  false  transfer  slips  above  referred  to.  The  testimony  further 
shows  that  the  auditor  of  disbursements,  on  receiving  from  the  freight 
claim  oflBice  claims  from  shippers  with  direction  that  they  be  paid, 
inquires  no  further  into  the  merits  or  legality  of  such  claims  than  to 
ascertain  from  the  auditor  of  freight  receipts  that  the  shipments  to 
which  the  claims  relate  have  moved  and  that  the  charges  have  been 
collected.  All  claims  so  passing  through  the  freight  claim  oflBice  and 
paid  upon  the  order  of  the  assistant  general  freight  agent  prior  to 
January  1,  1907,  were  destroyed  during  the  latter  part  of  the  year 
1907.  This  destruction  appears  to  have  been  made  by  the  auditor 
of  disbursements  under  authorization  of  the  comptroller  of  the  Chesa- 
peake &  Ohio  Railway  Company. 

So  far  as  the  matters  disclosed  are  criminal  in  their  nature,  they 
will  be  referred  to  the  United  States  district  attorney  at  Richmond, 
with  the  request  that  prosecution  be  instituted  against  all  parties 
therein  involved. 
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No.  1113. 

A.  T.  HAINES 


CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 

ET  AL. 


No.  1155. 
F.  J.  GENTRY 

V. 

CHICAGO,  ROCK  ISLAND  & 
PACIFIC  RAILWAY  COM- 
PANY ET  AL. 

No.  1114. 
KINGFISHER   MILL  &  ELE- 
VATOR COMPANY 

V. 

SAME. 

No.  1115. 
OKLAHOMA  MILL  COMPANY 

V. 

SAME. 

No.  1116. 
SCHOWALTER    &   COMPANY 

V. 

SAME. 


No.  1157. 
J.  T.  GIST 

V. 

SAME. 

No.  1153. 
ENID  ICE  &  FUEL  COMPANY 

V. 

CHICAGO,  ROCK  ISLAND  & 
PACIFIC  RAILWAY  COM- 
PANY. 

No.  1154. 
SAME 

V. 

FORT  SMITH  &  WESTERN 
RAILROAD  COMPANY 
ET  AL. 

No.  1158. 
W.  B.  JOHNSTON 

V. 

CHICAGO,  ROCK  ISLAND  & 
PACIFIC  RAILWAY  COM- 
PANY. 


SidmitUd  January  t,  1908.    Decided  March  9, 1908. 


1.  This  Commission  b  the  creature  of  statute,  and  its  authority  is  derived  from  the 
act  of  Congress  creating  the  Commission  and  the  various  amendments,  Its 
ftmction  is  to  administer  the  act  to  regulate  commerce  and  not  to  enforce 
conditions  found  in  Federal  or  other  charters.  While  a  violation  of  the  con- 
ditions  of  the  acts  of  Congress  granting  the  rights  of  way  may  be  grounds  for 
forfeiture,  the  remedy  is  in  the  courts,  as  it  is  not  the  province  of  this  Com- 
mission to  enforce  compliance  with  conditions  subsequent  found  in  railroad 
charters. 
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2.  Qmce  the  adm&Brion  of  Oklahoma  as  a  state  the  Ocnamiflsioii  is  without  power  to  fix 

rates  to  be  observed  in  the  future  within  the  present  limits  of  that  state. 
8.  Bates  between  points  within  the  present  limits  of  the  state  of  Olrlahoma  held  not 

unreasonable  at  the  time  shipments  in  question  moved.* 
4.  The  present  rate  of  $1.86  per  ton  on  shipments  of  slack  coal  from  Weir  and 

Midway,  Kans.,  to  Goltry,  Okla.,  is  unreasonable  and  should  not  exceed  $1.60 

per  ton. 
6.  Bates  between  other  points  outside  the  present  state  of  Oklahoma  and  points 

within  that  state  held  not  unreasonable. 

We9i,  Scott  dk  Otjen,  F.  0.  WdUing,  and  F.  L.  BasffUan  for  com- 
plainants. 

E.  B.  Peiree  and  M.  L.  BeU  for  defendants. 


No.  1113. 
A.  T.  HAINES 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 
AND  CHOCTAW,  OKLAHOMA  &  GULF  RAILROAD  COM- 
PANY. 

Repobt  of  the  Commission. 

Lane,  (hmmisBiumer: 

The  complaint,  filed  June  25, 1907,  is  by  a  retail  coal  'dealer  located 
at  Kingfisher,  Okla.,  and  is  that  the  rates  from  Hartford  and  Hunt- 
ington, Ark.,  and  Dow,  Haileyville,  Wilburton,  Alderson,  South 
McAlester,  and  Prairie  Creek,  Okla.,  (formerly  Indian  Territory)  to 
Kingfisher,  Okla.,  are  excessive,  and  reparation  is  claimed  on  account 
of  coal  transported  in  the  past. 

The  rates  are  challenged,  (1)  upon  the  groimd  that  the  Chicago, 
Rock  Island  &  Pacific  and  the  Choctaw,  Oklahoma  &  Gulf  (now  a 
part  of  the  Rock  Island  system)  are  limited  in  their  charges  by  virtue 
of  condition  in  the  acts  of  Congress  granting  them  rights  of  way 
through  Indian  Territory  that  the  rates  to  be  charged  shall  not  be 
higher  than  the  rates  charged  in  Kansas,  Arkansas,  and  Texas,  and 
(2)  that  they  are  unreasonable  and  imjust. 

Huntington,  Ark.,  one  of  the  points  from  which  rates  are  questioned, 
is  located  on  the  lines  of  the  St.  I^ouis  &  San  Francisco  Railroad 
Company  and  it  not  having  been  made  a  party  defendant,  no  order 
can  be  entered  as  to  the  rate  from  that  point. 

Dow,  Haileyville,  Wilburton,  Alderson,  South  McAlester,  and 
Prairie  Oeek  are  all  within  the  present  state  of  Oklahoma  and  the 
questions  presented  for  determination  as  to  rates  between  these 
points  and  Kingfisher  are: 
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(1)  Are  the  rates  between  these  points  determined  and  limited 
by  the  provisions  of  the  several  acts  of  Congress  granting  rights  of 
way  to  the  defendants,  wherein  it  is  provided  that  the  rates  in  Indian 
Territory  shall  not  be  higher  than  are  charged  in  Kansas,  Arkansas, 
and  Texas. 

(2)  If  not  so  determined  and  limited,  has  the  Commission  authority 
(a)  to  determine  what  shall  be  the  rate  for  the  future  and  (ft)  to  award 
reparation  because  of  imreasonable  charges  collected  on  past  ship- 
ments. 

(1)  The  Interstate  Commerce  Commission  is  a  creature  of  statute, 
and  its  authority  is  derived  from  the  act  of  Congress  creating  the 
Commission  and  the  various  amendments  thereto.  Its  fimction  is 
to  administer  the  act  to  regulate  commerce;  not  to  enforce  con- 
ditions found  in  Federal  or  other  charters.  And  while  a  violation  of 
the  conditions  of  the  acts  of  Congress  granting  the  rights  of  way 
may  be  groimd  for  forfeiture,  the  remedy  would  be  through  the  courts. 

Moreover,  the  indefinite  language  of  the  legislation  makes  it  imprac- 
ticable to  give  appUcation  to  its  provisions.  What  certainty,  for 
instance,  is  there  in  the  provision  that  rates  shall  not  be  greater  than 
are  charged  in  three  other  state  jurisdictions,  when  each  of  those 
states  has  a  commission  with  authority  to  fix  rates?  Naturally,  in 
the-  proper  performance  of  their  duties,  these  several  commissions 
take  into  consideration  in  fixing  rates  on  special  commodities  peculiar 
conditions  incident  to  the  transportation  of  the  several  commodities 
within  their  respective  states.  This  statement  makes  it  evident  that 
the  several  standards  could  not  be  made  the  measure  of  rates  in 
Oklahoma.  Applying  it  to  the  particular  case  here  under  considera- 
tion, Kansas,  Arkansas,  and  Texas  have  rates  which  are  different  for 
the  transportation  of  coal  for  equal  distances,  and  each  of  these  com- 
missions changes  the  rates  within  its  jurisdiction  whenever,  in  its 
judgment,  the  pubUc  interest  requires. 

Again,  the  two  rights  of  way  here  concerned  were  granted  to  sepa- 
rate and  distinct  corporations.  In  granting  one  right  of  way  Con- 
gress provided  that  the  rates  should  not  be  higher  than  prevailed  in 
Kansas.  In  granting  the  other  right  of  way  it  provided  that  the 
rates  should  not  be  higher  than  in  Arkansas  '*and"  Texas.  Since  the 
passage  of  these  acts,  the  two  carriers  have  become  consolidated  into 
one  system  and  are  operated  as  a  unit.  In  some  of  the  instances 
complained  of  rates  are  made  over  the  lines  of  what  were  formerly 
two  carriers,  but  now  one.  Should  it  be  held  that  the  acts  of  Congress 
were  to  determine  the  rate,  which  would  be  the  standard  adopted — 
the  Kansas,  the  Arkansas,  or  the  Texas  rate?  And,  if  either  were 
selected,  could  the  rate  in  that  state  be  applied  over  what  was  formerly 
two  carriers? 
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These  are  only  a  few  of  the  insurmountable  diflSculties  which 
would  render  it  impracticable  to  give  eflFect  to  the  conditions  under 
the  acts  of  Congress  referred  to,  even  were  we  to  hold  that  the  pro- 
visions in  such  special  acts  conferred  jurisdiction  on  this  Commission, 
a  position  legally  untenable.  The  only  measure  of  the  power  of  this 
Commission  is  found  in  the  act  to  regulate  commerce,  as  amended. 

(2)  Under  the  plain  provisions  of  the  act  to  regulate  commerce 
there  can  be  no  contention  that  this  Commission  may  fix  rates  to  be 
charged  by  carriers  in  the  future  within  the  limits  of  the  present 
state  of  Oklahoma.  Therefore  the  only  question  left  for  considera- 
tion as  to  the  shipments  which  were  made  between  the  points  here 
under  consideration  is  whether  Oklahoma  and  Indian  territories,  hav- 
ing united  and  become  the  state  of  Oklahoma  on  November  16,  1907, 
the  Conmiission  has  authority  to  grant  reparation  if  it  is  of  opinion 
that  the  rates  charged  on  shipments  made  prior  to  the  formation  of 
the  state  were  unreasonable  at  the  time  of  such  shipments. 

While  there  is  perhaps  reason  for  doubt  as  to  the  jurisdiction  of 
the  Commission  under  such  circumstances  to  make  an  order  of  repara- 
tion, we  will  herein,  without  deciding  this  question,  determine  this 
case  upon  the  facts  presented. 

All  the  shipments  which  form  the  basis  for  the  claim  of  repara- 
tion were  made  prior  to  April  3,  1907.  On  that  date  this  Commission 
delivered  an  opinion  in  the  case  of  Johnston  v.  St,  Louis  cfe  San 
Francisco  Railroad  Co,  et  al.,  12  I.  C.  C.  Rep.,  73,  involving  rates 
on  coal  from  practically  the  same  producing  territory  to  Enid,  a  point 
within  a  few  miles  of  Kingfisher,  the  destination  of  the  coal  here  com- 
plained of.  In  that  case  the  Commission,  after  a  full  consideration 
of  all  the  testimony  presented  and  a  full  investigation  from  all  sources, 
held  that  reparation  should  not  be  granted,  and  an  order  was  entered 
dismissing  the  complaint  as  to  that  feature.  The  complaint  now 
being  considered  was  filed  within  ninety  days  of  the  delivering  of  the 
opinion  in  the  Johnston  case,  claiming  reparation  during  a  period 
covered  by  that  case. 

While  it  is  true  that  the  specific  points  of  origin  and  the  specific 
points  of  delivery  in  the  present  case  are  different  from  such  points  in 
the  Johnston  case,  yet  it  is  a  fact  that  the  traffic  originates  in  the  same 
general  producing  district  and  the  point  of  delivery  is  only  a  few  miles 
distant.  Under  such  circumstances,  the  Commission  having  delib- 
erately expressed  its  opinion  in  the  matter  of  reparation  on  coal  ship- 
ments, it  was  incumbent  upon  the  complainant  to  show  clearly  either 
that  the  Commission  was  in  error  as  to  its  finding  in  the  Johnston  case 
or  that  the  circumstances  and  conditions  relating  to  the  shipment  of 
coal  between  the  specific  points  mentioned  in  this  complaint  were  so 
different  and  dissimilar  from  the  conditions  between  the  points  in  the 
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Johnston  case  that  the  Commission  would  be  justified  in  reaching  a 
different  conclusion  in  the  matter  of  reparation. 

In  this  regard  the  complainant  has  wholly  failed.  No  evidence 
was  presented  other  than  general  statements  that  rates  were  different 
in  other  sections  of  the  United  States  from  those  which  obtained 
between  the  points  complained  of;  nor  was  any  effort  made  to  dis- 
tinguish conditions  between  points  named  in  the  complaint  and 
points  named  in  the  Johnston  case.  Hence  the  Commission  can  do 
nothing  further  than  follow  the  opinion  therein  expressed  and  decline 
to  grant  reparation  on  all  the  shipments  between  points  within  the 
present  state  of  Oklahoma. 

The  only  other  questions  left  for  consideration  are:  firsty  Is  the  rate 
on  coal  from  Hartford,  Ark.,  to  Kingfisher,  Okla.,  unreasonable  and 
imjust;  and  if  so,  what  should  be  the  rate  for  the  future?  second j  Is 
the  complainant  entitled  to  reparation  on  shipments  made  in  the  past! 

From  Hartford  to  Kingfisher  the  distance  is  257  miles.  The  rate 
on  lump  coal  on  June  25,  1907,  now  in  effect,  was  $1.70,  and  on  slack 
coal  $1.50;  the  rate  per  ton  per  mile  on  the  former  being  0.67  of  a 
cent  and  on  the  latter  0.59.  In  the  Johnston  case,  above  referred  to, 
the  Commission  fixed  the  rates  for  a  distance  of  239  miles  at  $1.95  for 
lump,  being  0.72  of  a  cent  per  ton  per  mile,  and  $1.35  for  slack,  being 
0.61  of  a  cent  per  ton  per  mile,  and  practically  the  same  rate  per  ton 
per  mile  for  the  290-mile  haul.  These  rates  were  fixed  by  the  Com- 
mission after  a  full  and  careful  consideration  of  the  conditions  in  that 
section  of  the  country,  and  the  order  of  the  Commission  fixing  these 
rates  for  two  years  has  been  complied  with  by  the  defendant  carriers. 
These  rates  thus  prescribed  by  the  Commission,  as  will  be  seen,  are 
higher  per  ton  per  mile  than  the  rates  now  in  effect  between  the  points 
here  complained  of.  In  the  absence  of  any  showing  that  the  circum- 
stances and  conditions  are  dissimilar  in  the  two  cases  or  that  the 
Commission  was  in  error  in  the  Johnston  case,  we  are  of  opinion  that 
no  reduction  should  be  made  at  this  time  in  the  rates  between  the 
points  complained  of.  The  tariffs  on  file  in  the  Commission  show 
that  rates  on  lump  coal  have  been  decreased  40  per  cent  during  the 
last  five  years. 

All  that  has  been  said  in  this  case  concerning  the  ground  for 
the  refusal  to  grant  reparation  on  shipments  between  points  within 
the  present  state  of  Oklahoma  is  applicable  to  the  interstate  ship- 
ments from  Hartford,  and  for  these  reasons  reparation  is  denied. 

An  order  will  be  entered  in  accordance  with  the  views  herein 

expressed. 
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No.  1165. 
F.  J.  GENTRY 

v. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 
AND  ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  complaint  was  filed  on  June  28,  1907,  by  a  retail  coal  dealer 
located  at  Pond  Creek,  Okla. 

Complaint  is  made  of  the  rates  on  coal  from  Weir,  Wichita,  and 
Midway,  Kans.,  and  Dow,  Lowe,  Gowan,  Alderson,  Holdenville,  Wil- 
burton,  and  Haileyville,  Okla.,  (formerly  Indian  Territory)  to  Goltry, 
Okla.,  and  reparation  is  claimed. 

The  questions  involved  as  to  the  shipments  between  the  points  in 
Oklahoma  are  the  same  as  those  in  the  case  of  Haines  v.  C.j  R,  L  <b 
P.  By,  Co,  el  al.  supra,  and  as  to  Oklahoma  points  reference  is  made 
to  that  opinion  for  the  reasons  for  disallowing  such  claims. 

The  only  other  questions  left  for  decision  are,  first,  is  the  rate 
on  coal  from  Weir,  Wichita,  and  Midway,  Kans.,  to  Goltry,  Okla., 
unreasonable  and  imjust;  and  if  so,  what  should  be  the  rate  for  the 
future?    Second,  is  complainant  entitled  to  reparation? 

No  evidence  was  offered  by  complainant  tending  to  show  that  these 
rates  were  unreasonable  or  unjust,  other  than  the  reference  to  the 
rates  in  other  sections  of  the  United  States,  with  no  explanation  of  the 
conditions  incident  to  the  movement  of  coal  in  those  sections.  An 
examination  of  the  tariffs  on  file  shows  that  the  average  distance  of 
Goltry,  Okla.,  from  the  group  of  mines  in  Kansas,  in  which  are  included 
Midway  and  Weir  (no  rates  being  quoted  from  Wichita,  because  no 
coal  is  shipped  from  that  point,  although  complaint  is  made  of  it), 
is  268.9  miles;  that  the  rates  in  effect  from  those  mines  to  Goltry, 
Okla.,  on  April  21 ,  1904,  were,  on  lump  coal,  $2.50,  and  slack  $2  per  ton, 
making  0.92  and  0.74  of  a  cent  per  ton  per  mile;  that  the  rates  in 
effect  June  28,  1907  (which  are  the  present  rates),  between  the  same 
points  are  $1.85  on  both  lump  and  slack  coal,  making  0.68  of  a  cent  per 
ton  per  mile. 

While  the  Commission  is  of  opinion  that  the  rates  on  lump  coal 
from  the  points  named  above  to  Goltry,  Okla.,  should  not  be  held  to  be 
unreasonable  at  this  time,  yet  it  thinks  the  rate  on  slack  coal  should 
be  somewhat  lower  than  that  on  lump  and  is  therefore  of  the  opinion 
that  the  rate  on  the  former  between  the  points  in  controversy,  except 
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from  Wichita,  should  be  not  higher  than  $1.50  per  ton.     Reparation 
will  not  be  granted  on  account  of  past  shipments. 
An  order  will  be  entered  in  accordance  with  the  views  herein 


No.  1114. 
KINGFISHER  MILL  &  ELEVATOR  COMPANY 


CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 
AND  CHOCTAW,  OKLAHOMA  &  GLT.F  RAH.ROAD  COM- 
PANY. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  complaint  was  filed  on  June  25,  1907,  and  is  by  a  corporation 
engaged  in  operating  a  mill  and  elevator  at  Kingfisher,  Okla.,  which 
ships  mill  products  and  grain  out  of  Kingfisher  over  defendants' 
lines  and  coal  and  slack  over  said  lines  into  said  city. 

This  case  involves  the  question  of  rates  on  coal  from  Hartford  and 
Huntington,  Ark.,  and  Dow,  Haileyrille,  Wilburton,  Alderson,  South 
McAlester,  Prairie  Creek,  Craig,  Howe,  Bonanza,  Hackett,  and  Hen- 
ryetta.  Lid.  T.,  (now  Oklahoma)  to  Kingfisher,  Okla.  It  also  in- 
volves what  is  termed  the  milling-in-transit  rate  into  and  out  of  E^ing- 
fisher  from  points  along  the  line  of  the  Chicago,  Rock  Island  &  Pacific 
and  other  roads. 

So  far  as  the  shipments  of  coal  are  concerned,  the  same  questions 
are  involved  as  in  the  case  of  Haines  v.  C,  R.  I,  dh  P.  Ry.  Co.  et  oZ., 
supra,  and  for  the  reasons  therein  stated  are  likewise  disposed  of. 

So  far  as  the  complaint  relates  to  the  milling-in-transit  ol  grain,  it 
involves  on  grain  rates  from  many  stations  on  the  Chicago,  Rock 
Island  &  Pacific  Railway  in  Kansas  and  Oklahoma,  into  Kingfisher, 
and  the  rate  out  to  points  along  the  lines  of  the  same  railway.  The 
complaint  itself  does  not  name  the  stations  between  which  rates  com- 
plained of  are  in  effect,  but  it  is  in  the  following  general  language: 

That  during  all  the  times  hereinafter  mentioned,  the  respondent,  the  Chicago,  Rock 
Island  &  Paciffc  Railway  Company,  has  received  for  carriage  from  complainant  at 
the  various  points  of  origin  and  carried  to  the  points  of  destination,  upon  the  dates,  the 
quantities  of  merchandise  either  direct  or  milling-in-transit  routing,  shown  by  com- 
plainant's schedule  hereto  attached  marked  "Exhibit  B,"  and  made  a  part  hereof 
which  is  true  and  correct  in  every  particular,  and  shows  the  date  of  such  transaction, 
the  car  number,  and  initial,  the  weight,  rate  of  freight  paid,  the  highest  legal  rate 
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which  might  legally  have  been  demanded  under  said  laws  (had  the  same  not  been  un- 
reasonable rates),  the  overcharge,  the  points  of  origin  and  destination,  and  such  other 
particulars  as  fully  show  the  nature  of  the  transaction  had,  and  the  amount  of  over- 
charge exacted,  "Flat"  in  exhibit  meaning  "Kingfisher." 

An  examination  of  that  exhibit,  which  is  simply  a  statement  pre- 
simiably  drawn  from  the  waybills  and  expense  bills  of  particular  ship- 
ments, shows  that  out  of  360  shipments,  200  originated  at  Kingfisher, 
which,  of  course,  can  have  no  relation  to  a  milling-in-transit  practice 
and  as  the  complaint  is  solely  as  to  that  practice,  these  200  shipments 
have  no  relation  to  the  matter  in  controversy. 

Out  of  the  160  remaining  shipments  127  are  between  points  in  the 
State  of  Oklahoma  and  33  are  interstate  shipments;  but  of  these  lat- 
ter all  but  12  are  for  less  than  24,000  poimds,  the  minimum  carload 
having  the  privilege  of  milling-in-transit  rates;  and  of  the  127  intra- 
state shipments  only  33  were  over  the  carload  minimum. 

In  this  case  depositions  were  taken  at  Eangfisher  and  a  hearing  had 
at  Enid,  and  at  neither  place  was  the  subject  of  milling-in-transit  on 
grain  referred  to,  and  not  a  word  of  testimony  was  offered  thereon. 
In  the  elaborate  brief  filed  by  the  complainant  the  only  reference  to 
the  subject  is  in  the  following  language  concerning  proposed  findings 
of  the  Commission: 

That  the  rates  on  mill  stuff  shipped  over  the  defendant's  lines  beyond  the  limits 
of  Oklahoma  over  the  original  Choctaw  road  be  placed  upon  the  Arkansas  distance 
tariff  rates  and  reparation  as  prayed  be  awarded  to  the  Kingfisher  Mill  &  Elevator 
Company  as  exhibited  in  its  second  schedule  (Exhibit  B). 

We  can  not  but  regard  the  position  taken  by  the  complainant  as 
an  entire  abandonment  of  its  complaint  so  far  as  milling-in-transit  of 
grain  is  concerned,  except,  perhaps,  in  so  far  as  these  rates  are 
affected  by  the  provisions  of  the  Choctaw  franchise  as  to  which  refer- 
ence is  made  in  the  Haines  case. 

The  complaint  will  be  dismissed. 

No.  1115. 
OKLAHOMA  MILL  COMPANY 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 
AND  CHOCTAW,  OKLAHOMA  &  GULF  RAILROAD  COM- 
PANY. 

Report  of  the  Commission. 

Lane,  Commissioner' 

This  complaint  was  filed  on  June  25,  1907,  and  is  by  a  corporation 
operating  a  mill  and  several  elevators  located  at  Kingfisher,  Okla. 

The  complaint  is  as  to  rates  on  coal  from  Hartford  and  Hunting- 
ton, Ark.,  and  Dow,  Haileyville,  Wilburton,  Alderson,  South  McAles- 
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ter,  and  Prairie  Creek,  Okla.,  (formeriy  Indian  Territory)  to  King- 
fisher, Okla. 

This  case  is  in  all  respects  the  same  as  that  of  Haines  y.  C,  B.  I.  db 
P.  Ry.  Co.  et  aZ.,  supra,  and  for  the  reasons  therein  stated  the  com- 
plaint wiU  be  dismissed. 

No.  1116. 

A.  H.  SCHOWAI.TER  &  COMPANY 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 

AND  CHOCTAW,  OKLAHOMA  &  GULF  RAILROAD  COM- 

PANY. 

Report  of  the  Commission. 
Lane,  Oommissioner: 

This  complaint  was  filed  Jmie  25,  1907,  and  is  by  a  firm  engaged 
in  the  business  of  selling  coal  at  retail  in  Kingfisher,  Okla. 

The  complaint  is  as  to  rates  on  coal  from  Weir  City,  Kans.,  and 
Dow,  Haileyville,  Wilbnrton,  Alderson,  South  McAlester,  Prairie 
Creek,  and  Hartshorn,  Okla.,  (formerly  Indian  Territory)  to  Dover 
and  Kingfisher,  Okla. 

This  case  is  in  all  respects  the  same  as  that  of  Gentry  v.  (7.,  B. 
I.  cfc  P.  Ry.  Co.  et  al,,  supra,  except  that  the  points  *of  deUvery 
are  different  and  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany is  not  a  party  defendant  here.  Weir  City,  Kans.,  one  of 
the  points  involved  in  this  case,  is  on  the  St.  Louis  &  San  Francisco 
Railroad  and  not  on  either  of  defendants'  lines.  For  this  reason 
no  order  can  be  entered  as  to  rates  on  coal  from  that  point. 

The  other  rates  involved  are  those  from  the  Oklahoma  (Indian 
Territory)  coal  fields  to  Dover  and  Kingfisher,  in  the  same  State, 
and  the  conditions  in  this  case  being  substantially  the  same  as  in  the 
cases  of  Gentry  v.  C,  R.  I.  cfc  P.  Ry.  Co.  et  aZ.,  and  Haines  v.  C,  R. 
I.  cfc  P.  Ry.  Co.  et  al.,  supra,  the  complaint  will  be  dismissed  for  the 
reasons  set  forth  in  those  opinions. 

No.  1157. 
J.  T.  GIST 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 
AND  CHOCTAW,  OKLAHOMA   &   GULF  RAILROAD  COM- 

PANY. 

Report  of  the  Commission. 
Lane,  Commissioner: 

This  complaint  was  filed  June  28,  1907,  by  a  retail  dealer  in  coal 
at  Enid,  Okla.  The  rates  involved  are  those  from  Alderson,  Wil- 
burton,  Haileyville,  Henryetta,  Dow,  Craig,  Gowan,  Baker,  Krebs, 
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and  McAlester,  Okla.,  to  Enid,  Okla.  The  rates  inyolved  are  only 
those  between  points  within  the  state  of  Oklahoma. 

The  questions  in  the  case  for  decision  are,  (a)  whether  the  acts  of 
CoDgrees  granting  a  right  of  way  to  the  defendant  upon  the  condition 
that  the  rates  charged  shall  not  be  higher  than  those  in  adjoining 
states  give  jurisdiction  to  the  Interstate  Commerce  Commission  to 
enforce  said  acts,  and  (6)  whether  the  complainant  is  entitled  to 
reparation  on  accoimt  of  past  shipments. 

For  the  reasons  stated  in  the  case  of  Haines  v.  C,  B.  L  dk  P.  By. 
Co.  et  ai.f  supra,  where  the  same  questions  are  involved,  the  com- 
plaint will  be  dismissed. 

No.  1153. 
ENID  ICE  &  FUEL  COMPANY 

v. 
CfflCAQO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 

Repobt  of  the  Commission. 
LakB;  Oammissianer: 

This  case  was  filed  June  28;  1907,  and  is  by  a  corporation  engaged 
in  the  selling  of  coal  at  retail  at  Enid,  Okla.  The  rates  complained 
of  are  those  on  coal  in  carloads  from  Dawson,  HaileyvillC;  Red  Oak, 
Hughes,  and  Alderson,  Okla.,  to  Enid,  Okla.  The  rates  here  involved 
are  only  those  between  points  within  the  state  of  Oklahoma. 

The  questions  in  the  case  fojr  decision  are,  (a)  whether  the  acts  of 
Congress  granting  a  right  of  way  to  the  defendant  upon  the  condition 
that  the  rates  charged  shall  not  be  higher  than  those  in  adjoining 
states  give  jurisdiction  to  the  Interstate  Commerce  Commission  to 
enforce  said  acts,  and  (6)  whether  the  complainant  is  entitled  to 
reparation. 

For  the  reasons  stated  in  the  case  of  Haines  v.  (7.,  B.  I.  dk  P.  By. 
Co.  et  al.f  supra,  where  the  same  questions  are  involved,  the  com- 
plaint will  be  dismissed. 

JSo.  1154. 
ENID  ICE  &  FUEL  COMPANY 

V. 

FORT    SMITH    &    WESTERN    RAILROAD   COMPANY   AND 
DENVER,  ENID  &  GULF  RAILWAY  COMPANY. 
Report  of  the  Cobimission. 
Lane,  Commissioner: 

This  complaint  was  filed  Jime  28,  1907,  and  is  by  a  corporation 
engaged  in  selling  coal  at  retail  at  Enid,  Okla.     The  rates  complained 
of  are  from  McCurtain,  Okla.,  (formerly  Indian  Territory)  to  Enid, 
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Okla.  The  sole  question  involved  is  whether  the  complainant  is 
entitled  to  reparation  on  account  of  shipments  made  prior  to  Novem- 
ber  16, 1907,  the  date  when  Oklahoma  became  a  state,  between  points 
which  are  now  within  the  boimdaries  of  said  state. 

For  the  reasons  set  forth  in  the  case  of  Haines  v.  0.  R.  L  dk  P.  By. 
Co.  et  al.,  supra,  the  complaint  will  be  dismissed. 

No.  1168. 
W.  B.  JOHNSTON 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 
Report  of  the  Commission. 

Lane,  Oommissioner: 

This  complaint  was  filed  Jime  28,  1907,  by  a  retail  coal  dealer  at 
Enid,  Okla.  The  rates  involved  are  those  on  coal  between  Alderson, 
Haileyville,  Craig,  Wilburton,  Hughes,  Dow,  McAlester,  Baker, 
Lehigh,  Edwards,  and  Henryetta,  all  in  the  Indian  Territory  (now 
Oklahoma),  and  Enid  and  Hitchcock,  Okla.  The  rates  here  involved 
are  only  those  between  points  within  the  state  of  Oklahoma. 

The  questions  in  the  case  for  decision  are  (a)  whether  the  acts  of 
Congress  granting  a  right  of  way  to  the  defendant  upon  the  condi- 
tion that  the  rates  charged  shall  not  be  higher  than  those  in  adjoining 
states  give  jurisdiction  to  the  Interstate  Commerce  Commission  to 
enforce  said  acts^  and  (b)  whether  the  complainant  is  entitled  to 
reparation. 

For  the  reasons  stated  in  the  case  of  Haines  v.  O.,  R.  I.  <k  P.  By. 
Co.  et  al.,  supra,  where  the  same  questions  are  involved,  the  com- 
plaint will  be  dismissed, 
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No.  889. 
MERCHANTS  TRAFFIC  ASSOCIATION 

V. 

NEW  YORK,  NEW  HAVEN  &  HARTFORD  RAILROAD  COM- 
PANY; NEW  YORK  CENTRAL  &  HUDSON  RIVER  RAIL- 
ROAD  COMPANY;  BALTIMORE  &  OHIO  RAILROAD  COM- 
PANY; PENNSYLVANIA.  RAILROAD  COMPANY;  PITTS- 
BURG, CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAILWAY 
COMPANY;  PENNSYLVANIA.  COMPANY;  LAKE  SHORE  & 
MICHIGAN  SOUTHERN  RAILWAY  COMPANY;  MICHIGAN 
CENTRAL  RAILROAD  COMPANY;  ERIE  RAILROAD  COM- 
PANY; CHICAGO,  BURLINGTON  &  QUINCY  RAILWAY 
COMPANY;  CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY 
COMPANY;  CHICAGO  &  NORTHWESTERN  RAILWAY  COM- 
PANY; CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 
COMPANY;  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY;  DENVER  &  RIO  GRANDE  RAILROAD  COM- 
PANY; RIO  GRANDE  WESTERN  RAILWAY  COMPANY; 
SOUTHERN  PACIFIC  COMPANY;  MISSOURI  PACIFIC  RAIL- 
WAY COMPANY;  UNION  PACIFIC  RAILROAD  COMPANY, 
AND  WABASH  RAILROAD  COMPANY. 


Submitted  June  15,  1907.    Decided  March  IS,  1908, 


1.  Complaint  alleges  that  the  all-rail  rate  on  cotton  piece  goods  from  New  England 

points  to  Denver,  Colo.,  of  $1.79  per  100  pounds,  in  any  quantity,  is  unreason- 
able, and  prays  that  Denver  be  accorded  a  carload  rate  on  such  cotton  fabrics; 
Held,  upon  consideration  of  the  testimony  and  argument,  that  the  application 
for  a  carload  rating  be  denied,  but  that  the  11.79  rate  is  excessive  and  should 
not  exceed  11.50.  As  no  order  can  properly  be  made  upon  this  record,  com- 
plaint dismissed. 

2.  This  rate  to  Denver  is  not  a  joint  through  rate,  but  is  made  up  of  the  local  rate 

from  New  England  to  St.  Louis  plus  the  rate  from  St.  Louis  to  Denver,  or  in 
some  cases  from  St.  Louis  to  Kansas  City  and  from  Kansas  City  to  Denver. 
The  Commission  might  perhaps  order  a  reduction  of  these  several  locals  to 
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Buch  an  extent  as  to  bring  the  entire  rate  within  the  figure  named;  but  the 
Commission  would  be  passing  upon  a  through  rate  from  New  England  to  Den- 
ver and  no  such  rate  is  now  in  existence.  The  proper  method  to  follow  in 
cases  like  this,  where  no  joint  rate  exists,  is  to  cite  before  the  Commiaaion  the 
proper  defendants  and  pray  for  the  establishment  of  a  through  route  and  joint 
rate.  Upon  a  petition  of  that  sort  the  Conmiission  has  power  to  do  justice  both 
to  Denver  and  between  the  different  carriers  participating  in  the  transportation. 
3.  Upon  the  hearing  complainant  offered  the  findings  and  order  of  this  CommiflBion 
in  the  former  case  and  insisted  that  this  ought  to  be  sufiicient  to  establiah 
its  right  to  an  order  in  the  present  case;  Heldy  that  under  the  amended  act 
the  entire  matter  must  be  tried  de  novo. 

W,  B.  Harrison  for  complainant. 

C.  D.  Hayt  for  New  York,  New  Haven  &  Hartford  RAilroad 
Company,  and  Erie  Railroad  Company. 

D.  W.  Tears  for  New  York  Central  &  Hudson  River  Railroad 
Company,  Lake  Shore  &  Michigan  Southern  Railway  Company , 
and  Michigan  Central  Railroad  Company. 

C,  M.  Dawes  and  Vaile  cfc  Waterman  for  Chicago,  Burlington  & 
Quincy  Railway  Company. 

J.  F.  Vaile  for  Denver  &  Rio  Grande  Railroad  Company,  and  Rio 
Grande  Western  Railway  Company. 

E.  B.  Peirce  and  M.  A.  Low  for  Chicago,  Rock  Island  &  Pacific 
Railway  Company. 

H.  T.  Rogers,  Robert  Dunlap,  J.  L.  Coleman,  and  Gardiner  Laihrop 
for  Atchison,  Topeka  &  Santa  Fe  Railway  Compnay. 

«7.  C.  Jeffery  for  Missouri  Pacific  Railway  Company. 

0.  0.  Dorsey,  L.  E.  Payson,  J.  N.  Baldwin,  and  W.  F.  Herrin  for 
Union  Pacific  Railroad  Company,  and  the  Southern  Pacific  Com- 
pany. 

Seth  Mann  for  Pacific  Coast  Jobbers  &  Manufacturers'  Associa- 
tion, Interveners. 

Repobt  of  the  Commission. 

Proutt,  Commissioner: 

In  December,  1905,  this  Commission,  in  the  case  of  Kindd  v. 
Boston  cfc  Albany  Railroad  Company  et  al.,  11  I.  C.  C.  Rep.,  495,  held 
that  the  all-rail  rate  on  cotton  piece  goods,  any  quantity,  from  New 
England  producing  points  to  Denver  ought  not  to  exceed  $1.50,  and 
issued  an  order  reqmring  the  defendants  in  that  case  to  cease  and 
iesist  from  the  maintenance  of  the  rate  then  in  effect,  which  was 
$2.24  upon  some  kinds  of  cotton  fabrics  and  somewhat  less  upon 
others.  Subsequently  to  that  decision  the  carriers  established  a  rate 
of  $1.79,  and  that  rate  is  now  in  force. 

The  complainant,  an  association  of  merchants  doing  business  in 
the  city  of  Denver,  brings  this  complwnt  for  the  purpose,  apparently 
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of  asking  the  Commission  to  enforce,  under  its  enlarged  powers,  the 
decision  which  it  reached  in  the  former  case. 

The  complaint  in  this  proceeding  avers  that  the  rate  of  $1.7,9  is 
excessive.  It  further  avers  that  the  defendants  transport  the  same 
commodity  to  Pacific  coast  terminals  in  less  than  carload  lots  for 
$1.50,  and  that,  while  refusing  to  establish  any  carload  rate  to  Den- 
ver, they  name  a  rate  of  $1  to  the  Pacific  coast  in  carloads  on  cotton 
piece  goods  and  of  90  cents  upon  the  coarser  grades  of  cotton  weavings 
like  ducks  and  denims,  all  of  which  discriminates  against  Denver. 
The  prayer  is  that  Denver  be  accorded  a  carload  rate  on  cotton 
fabrics  and  that  the  present  rate  of  $1.79  be  reduced. 

Upon  the  hearing  the  complainant  offered  the  findings  and  order 
of  the  Commission  in  the  former  case  and  insisted  that  this  ought  to 
be  sufficient  to  establish  its  right  to  an  order  in  the  present  case.  The 
Commission  ruled,  however,  that  imder  the  amended  act  the  entire 
matter  must  be  tried  de  novo. 

Upon  consideration  of  the  testimony  and  arguments  we  adhere 
to  the  conclusions  reached  in  the  former  case.  The  application  for 
a  carioad  rating  is  denied.  As  said  in  that  case,  the  unit  upon  which 
cotton  piece  goods  are  handled  is  the  bale;  and  nowhere  east  of  the 
Rocky  Moimtains  is  an  interstate  coarioad  rating  accorded  to  that 
commodity.  While  there  are  many  reasons  why  such  rating  might 
with  propriety  be  applied  to  a  long-distance  haul  like  that  from  points 
of  production  in  the  East  or  the  South  to  Denver,  we  see  no  sufficient 
reason  why  these  carriers  should  be  required  to  establish  such  a  rate 
against  their  will. 

We  are  of  the  opinion  that  the  rail  rate  on  this  commodity,  any 
quantity,  from  New  England  producing  points  ought  not  to  exceed 
$1.50.  As  pointed  out  in  the  former  case,  it  is  practically  2,000 
miles  from  New  England  to  Denver,  and  1,400  miles  from  Denver  to 
San  Francisco.  While  the  latter  distance  is  somewhat  less  than 
the  former  in  geographical  miles,  measured  by  actual  cost  of  trans- 
portation, it  is  probably  greater;  and  measured  by  rates  voluntarily 
put  in  effect  by  the  defendants,  it  is  certainly  greater.  The  first- 
class  rate  from  New  York  to  Denver  is  $2.80,  and  from  Denver  to 
San  Francisco  $3.  It  has  been  often  found  by  this  Commission  and 
must  be  recognized  in  all  these  cases,  that  water  competition  deter- 
mines the  rail  rates  between  the  Atlantic  seaboard  and  the  Pacific 
coast;  but  it  must  also  be  assumed  that  the  rates  voluntarily  made  by 
carriers  to  meet  this  competition  are  remunerative;  and  if  $1.50  pays 
carriers  anything  for  transporting  a  commodity  from  New  York  to 
San  Francisco,  we  think  $1.50  from  New  York  to  Denver  yields  a 
sufficient  profit.  Certainly,  if  carriers  can  transport  a  commodity 
for  $1  or  even  for  90  cents  the  3,400  miles  from  Boston  to  San  Fran- 
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ciscO;  they  ought  not  ordinarily  to  charge  more  than  $1.50  for  trana- 
porting  that  same  commodity  to  Denver. 

Even  more  expressive  are  the  divisions  received  by  the  participalr- 
ing  carriers  for  these  services.  Of  the  SI  rate  carriers  from  Chicago 
to  Denver  receive  27.3  cents;  of  the  $1.50  rate  39.8  cents;  while  of 
the  $1.79  rate  now  in  effect  their  division  is  $1,277. 

These  divisions  are  matters  of  agreement  between  the  carriers  and 
are  of  no  concern  to  the  public.  They  can  only  be  referred  to  as 
indicating  what;  in  the  opinion  of  the  carriers,  is  remunerative  for  the 
transaction  of  this  business.  It  is  evident  in  this  case  that  the  defend- 
ants accept  these  extremely  low  divisions  upon  transcontinental  busi- 
ness for  the  purpose  of  inducing  the  movement  of  that  traffic,  and  it 
must  be  presumed  that  they  would  not  do  this  unless  there  were 
some  profit  to  them  in  the  movement. 

It  is  also  true  that  there  is  but  little  connection  between  the  actual 
cost  of  handling  cotton  piece  goods  and  the  charge  which  may  be 
properly  made  for  that  service;  but  there  ought  to  be  a  certain  rela- 
tion between  the  cost  of  handling  an  entire  schedule  and  the  different 
rates  applicable,  and  we  do  not  think  that,  as  a  general  principle,  it 
can  be  proper  to  charge  more  for  the  transportation  of  commodities 
in  general  from  eastern  points  of  origin  to  the  city  of  Denver  than  is 
charged  from  the  same  points  of  origin  to  the  Pacific  coast.  There 
may  be  exceptions  to  this  rule,  and  the  commodity  before  us,  under  our 
decision,  presents  a  marked  exception;  for  in  this  case  we  allow  the 
transportation  in  carload  lots  to  the  Pacific  coast  at  $1  per  100 
pounds,  and  in  some  instances  at  90  cents  per  100  poimds,  while  the 
rate  to  Denver  is  in  no  case  less  than  $1.50.  This  arises  from  the 
fact  that  carriers  apply  a  carload  rating  to  their  transcontinental 
business,  while  refusing  that  rating  to  Denver  which  we  permit  in  view 
of  water  competition. 

While,  however,  it  is  our  opinion  that  this  rate  should  be  reduced 
as  above,  we  do  not  think  that  any  order  to  that  effect  can  properly 
be  made  upon  this  record.  This  rate  to  Denver  is  not  a  joint  through 
rate,  but  is  made  up  of  the  local  rate  from  New  England  to  St.  Louis 
plus  the  rate  from  St.  Louis  to  Denver,  or  in  some  cases  from  St.  Louis 
to  Kansas  City  and  from  Kansas  City  to  Denver.  We  might,  per- 
haps, order  a  reduction  of  these  several  locals  to  such  an  extent  as  to 
bring  the  entire  rate  within  the  figure  named  by  us;  but  we  are 
really  passing  upon  a  through  rate  from  New  England  to  Denver  and 
no  such  rate  is  now  in  existence.  The  proper  method  to  follow  in 
cases  like  this,  where  no  joint  rate  exists,  is  to  cite  before  the  Com- 
mission the  proper  defendants  praying  the  establishment  of  a  through 
route  and  joint  rate.  Upon  a  petition  of  that  sortH^he  Commission  has 
power  to  do  justice  both  to  Denver  and  between  the  different  carriers 
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participating  in  the  transportation.  As  was  intimated  in  tlie  original 
cas6j  it  i9  by  no  tneaos  clear  that  a  through  rate  of  this  kind  can  be 
properly  constructed  by  adding  together  aevera)  shorter  diat&noe 
local  rates. 

We  might,  perhaps,  allow  an  amendment  to  this  petition,  but  an 
entirely  new  issue  would  be  thereby  created,  which  would  necessitate 
a  further  hearing.  Since  no  costs  are  recoverable  by  either  party  in 
these  proceedings^  the  better  course  appears  to  be  to  dismiss  the  com- 
plaint without  prejudice*  If  the  carrjers  do  not  establish  the  rate 
indicated  the  complainant  can  with  equal  convenience  and  without 
additional  expetise  file  &  new  complaint. 
IS  I,  a  0.  R«p, 
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No.  1183. 

EAVEN  RED  ASH  COAL  COMPANY;  RAVEN  COLLIERIES 
CX)MPANY;  DOMESTIC  COAL  COMPANY;  RAVEN  FUEL 
COMPANY;  MINER'S  MUTUAL  COAL  COMPANY,  AND  COAL 
CREEK  COAL  COMPANY 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY. 


Submitted  February  Uy  1908.    Decided  March  16,  1908. 


The  rate  on  coal  in  carloads  from  mines  on  the  Clinch  Valley  division  of  the  Nor- 
folk &  Western  Railway  to  the  eastern  seaboard  is  10  cents  per  ton  more  than 
from  mines  on  its  Pocahontas  division.  Complainants  ask  that  the  rate  on  coal 
from  their  mines  on  said  Clinch  Valley  division  to  the  eastern  seaboard  should 
be  the  same  as  that  of  their  competitors  in  the  Pocahontas  fields,  the  distances 
being  substantially  the  same;  Held,  That  complainants  are  entitled  to  relief 
prayed  for,  but  no  reparation  will  be  granted. 

Harman  dk  Pohst  and  William  A.  Glasgow ,  jr.j  for  complainants. 
JoTin  H.  HoUf  Ed.  Baxter,  and  Luden  N.  Cocke  for  defendant. 

Report  of  the  Commission. 

Lane,  Commissioner. 

Complainants  are  engaged  in  the  mining  of  coal  in  the  vicinity 
of  Raven,  a  station  in  Virginia  on  the  Clinch  Valley  division  of  the 
Norfolk  &  Western  Railway.  The  question  for  decision  is  whether 
the  rate  on  coal,  in  carloads,  from  these  mines  to  the  eastern  sea- 
board bears  a  proper  relation  to  the  rate  charged  from  what  are 
known  as  the  Pocahontas  and  Tug  River  coal  fields,  which  lie  along 
the  Pocahontas  division  of  defendant's  line  for  about  56  miles  west 
of  Graham,  W.  Va.,  the  junction  point  of  the  two  divisions.  To 
reach  the  eastern  seaboard,  the  movement  from  the  mines  is  inter- 
state, the  coal  being  hauled  through  the  state  of  West  Virginia. 

The  question  is  one  of  grouping.  Complainants  claim  that  their 
mines  are  as  near  Graham,  the  junction  point  above  referred  to,  and^ 
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therefore  to  the  eastern  markets,  as  are  the  mmes  of  the  Pocahontas 
and  Tug  River  fields,  while  they  are  charged  10  cents  more  per  ton  for 
transportation  to  that  market.  It  is  the  contention  of  complainants 
that  the  rate  from  their  mines  should  be  the  same  as  that  of  their  com- 
petitors in  the  Pocahontas-Tug  River  fields,  the  distances  being  sub- 
stantially the  same.     In  this  view  the  Commission  concmrs. 

The  following  statement  shows  the  rates  in  effect  on  coal  in  car- 
loads, minimimi  weight  30,000  poimds,  from  various  districts  on  the 
Norfolk  &  Western  Railway  to  Norfolk,  Va.,  per  ton  of  2,000  pounds: 

Pocahontas  district |1. 50 

Tug  River  district 1.50 

Clinch  Valley  district 1.60 

Thacker  district 1.60 

Kenova  district 1. 70 

The  proportional  rates  to  Lamberts  Point  (Norfolk) for  ''points  out- 
side the  capes"  are  10  cents  per  ton  less  than  fiigures  named  above, 
except  that  these  reduced  rates  apply  per  ton  of  2,240  pounds. 

The  eastern  terminus  of  the  Norfolk  &  Western  Railway  is  Nor- 
folk, and  its  lines  extend  westerly  through  Petersburg,  Lynchburg, 
Roanoke,  and  Radford,  Va.,  into  Bluefield,  W.  Va.,  and  on  to  Gra- 
ham, W.  Va.,  at  which  point  the  road  forks.  One  line  continues 
northwesterly  through  what  is  known  as  the  Pocahontas,  Tug  River, 
Thacker,  and  Kenova  coal  fields,  and  beyond,  to  Columbus,  Ohio. 
Another  line  (known  as  the  Clinch  Valley  division)  branches  off  at 
Graham  and  extends  southwesterly  to  Norton,  Va.,  where  it  connects 
with  the  Louisville  &  Nashville  Railroad. 

For  rate-making  purposes,  what  is  known  as  the  Pocahontas  and 
Tug  Riv(»r  fields  are  treated  as  one.  They  constitute  what  may  be 
called  the  Pocahontas  ojroup.  From  Graham  on  the  east  to  laeger,  the 
most  westerly  point  of  this  group,  is  54  miles.  From  laeger  to  Wil- 
liamson, the  most  westerly  point  in  the  next,  or  Thacker  field,  is  48 
miles.     This  is  102  miles. 

Turning  now  to  the  other  or  more  southerly  fork,  the  Clinch 
Valley  division,  we  find  that  from  Graham  to  Norton  is  100  miles, 
all  of  the  mines  in  which  constitute  a  single-rate  group.  The  mines 
of  complainants  are  in  what  is  designated  as  the  Upper  Clinch  Valley 
field,  the  more  easterly  field,  the  nearest  mine  located  at  Cedar  Bluff 
being  35  miles  west  of  Graham  and  the  farthest  at  Raven,  43  miles. 
This  S-mile  field,  complainants  contend,  should  be  grouped  sepa- 
rately from  the  Lower  (or  westerly)  Clinch  Valley  field,  which  at 
the  nearest  point  is  36  miles  w^est  of  the  westernmost  mine  of  the 
Upper  Clinch  Valley  group,  and  this  lower,  or  westerly,  group  extends 
21  miles.  The  above  are  main-line  distances.  Some  of  the  mines 
are  on  short  branch  roads,  which  increase  the  distance  slightly. 
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The  defendant  makes  a  rate  10  cents  higher  eastbound  from  the 
Thacker  field  than  from  the  Pocahontas-Tug  River  fields,  making 
two  groups  out  of  that  102  miles.  It  has,  however,  made  bpt  one 
group  of  the  100  miles  along  the  Clinch  Valley  division,  applying 
to  it  the  rate  eastbound  from  the  Thacker  field,  or  10  cents  higher 
than  the  Pocahontas-Tug  River  fields. 

In  its  answer  the  defendant  claims  that  the  rate  from  the  Clinch 
Valley  division  was  justified  because  of  the  greater  cost  of  operation. 
At  the  hearing  the  defendants  also  claimed  that  all  the  Clinch  Valley 
coal  was  similar  in  character  to  the  Thacker  coal  and  that  therefore 
it  should  have  the  same  rate  eastboimd,  the  claim  being  that  the 
difference  in  the  character  of  the  coal  justified  the  single  grouping  of 
the  100  miles  and  the  higher  rate.  If  the  inference  from  this  is  that 
the  Pocahontas  coal  is  entitled  to  a  lower  rate  than  the  Thacker  coal 
because  it  is  different  in  character,  this  theory  is  not  followed  by  the 
road  itself,  for  in  making  the  rate  west  the  Thacker  field  enjoys  a 
10-cent  lower  rate  than  the  Pocahontas  field;  nor  may  the  higher 
rate  be  justified  because  of  greater  value,  as  the  Pocahontas  coal  is 
worth  about  20  cents  more  per  ton  in  the  eastern  markets. 

Further  than  this,  the  evidence  of  the  complainants  is  that  the 
difference  in  quality  between  the  coal  mined  in  the  upper  end  of  the 
Clinch  Valley,  where  complainants'  mines  are  located,  and  that  pro- 
duced in  the  lower  end  is  just  as  great  as  that  between  the  Pocahon- 
tas coal  and  the  Thacker  coal.  Moreover,  the  vice-president  and 
general  manager  of  the  defendant  further  stated  that  "  from  a  trans- 
portation standpoint  we  justified  it  (the  10  cent  difference)  on  the 
cost  of  handUng."  Hence,  it  can  not  be  held  that  the  differential 
of  10  cents  is  justified  by  the  difference  in  the  coal,  as  the  difference 
between  the  coals  mined  on  the  two  divisions  is  substantially  the 
same. 

The  other  justification  set  up  by  defendant  is  a  difference  in  cost 
of  operation. 

Admitting  that  it  costs  more  to  transport  coal  over  the  Clinch  Val- 
ley division,  100  miles  in  length,  than  over  the  other,  105  miles  in 
length,  it  does  not  appeal  to  the  reason  as  a  justification  for  divid- 
ing one  into  two  fields  for  rate-making  purposes  and  denying  it 
to  the  other.  In  this  particular  case,  in  the  absence  of  any  other 
reason,  and  having  foimd  as  a  fact  that  the  coal  in  the  upper  and 
lower  ends  of  the  Clinch  Valley  field  is  of  as  different  character  as 
that  between  the  Pocahontas  and  Thacker  fields,  there  is  every  reason 
in  equity  to  divide  this  100  miles  into  two  fields,  similar  to  those  on 
the  Pocahontas  division.  One  of  the  reasons  for  this  is  that  the 
CUnch  Valley  mines  are  peculiarly  grouped  in  that  the  nearest  mine 
to  Graham  in  the  Upper  Clinch  Valley  is  at  Cedar  Bluff,  35  miles  west, 
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and  the  most  distant  is  at  Bayen,  43  miles,  the  field  coTeiingonly 
8  miles;  while  the  most  easterly  mine  of  the  lower  Clinch  Val- 
ley group  is  at  Fink,  76  miles  west  of  Graham  and  35  miles  firom 
Raven,  and  the  most  distant  is  at  Norton,  100  miles  west  of  Graham, 
a  field  covering  24  miles.  This  is  a  natund  grouping  of  these  mines, 
and  a  division  of  the  field  at  some  point  between  Raven  and  Cedar 
Bluff  would  be  just  and  reasonable  to  the  mines  at  either  end  of  the 
Clinch  Valley  division  and  in  line  with  the  grouping  of  the  Pocahon- 
tas division. 

These  two  natural  groups  are  further  differentiated  in  that  the 
Upper  Clinch  Valley  is,  like  the  Pocahontas  field,  reached  only  by  the 
line  of  the  defendant,  while  the  Lower  Clinch  Valley  in  addition  has 
the  Louisville  &  Nashville,  the  Virginia  &  Southwestern,  and  the  South 
&  Western  under  construction. 

The  only  other  question  is  the  cost  of  operating  the  Clinch  Valley 
division  as  compared  with  the  Pocahontas  division.  The  business 
over  the  former  is  about  10  or  12  per  cent  of  that  over  the  latter.  On 
all  traffic,  except  coal,  the  same  rate  is  made  from  the  stations  in  the 
Upper  Clinch  Valley  that  is  made  from  the  Pocahontas  field.  This 
is  defended  by  the  carrier  on  the  ground  that  coal  is  a  special  com- 
modity and  it  is  proper  that  it  should  bear  the  burden  of  the  inoreased 
cost  of  operation  rather  than  other  traffic.  Not  passing,  at  present, 
upon  that  theory  of  rate  making,  we  will  consider  the  evidence. 

Among  the  exhibits  filed  by  the  defendant  is  one  purporting  to 
show  what  it  costs  to  earn  a  dollar  on  the  Clinch  Valley  as  compared 
with  the  Bluefield-Williamson  division.  From  this  statement  it 
appears  that  in  1905  it  cost  S1.0266;  in  1906,  $1.0005,  and  in  1907, 
$0.95  on  the  Clinch  Valley  division.  On  the  Bluefield-Williamson 
division  (covering  the  Pocahontas -Tug  River-Thacker  fields)  in 
1905  it  cost  $0.84;  in  1906,  $0.86,  and  in  1907,  $0.90.  During  that 
time  the  tons  1  mile  on  the  Clinch  Valley  Division  increased  from 
108,440,178  to  127,422,958,  about  18  per  cent,  while  the  Bluefield- 
Williamson  tons  1  mile  increased  from  488,839,359  to  669,042,389, 
about  40  per  cent.  It  will  thus  be  noted  that  while  the  Clinch  Valley 
tonnage  increased  only  18  per  cent,  the  cost  of  earning  a  dollar  de^ 
creased  7.66  cents;  while  the  increase  of  40  per  cent  in  the  Bluefield- 
WiUiamson  tonnage  increased  the  cost  of  earning  a  dollar  6  cents. 

The  object  of  this  exhibit  was  to  show  how  touch  more  it  cost  to 
do  business  on  the  Clinch  Valley  than  on  the  Bluefield-Williamson 
division.  In  the  first  place,  the  difference  is  not  great,  one  being 
90  cents  and  the  other  95,  and  the  Clinch  Valley  showing  a  rapid 
decrease  in  cost,  while  the  Bluefield-Williamson  shows  a  rapid 
increase  in  cost,  which  may  be  urged  as  showing  that  the  relation  of 
rates  in  the  two  fields  has  not  been  proper  in  the  last  three  years. 
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For,  certainly,  it  must  be  evident  that  if  the  gross  tonnage  of  one 
division  increases  40  per  cent  and  at  the  same  time  the  cost  of  earning 
a  dollar  increases  6  cents,  while  on  the  division  where  the  business 
has  increased  only  18  per  cent,  the  cost  decreases  7i  cents,  the 
former  must  be  the  more  expensive  to  operate. 

However,  we  are  inclined  to  think  that  the  figures  submitted  do 
not  show  the  real  condition  as  to  the  earnings  on  either  division  of 
the  road,  and  this  opinion  is  based  upon  the  testimony  of  the  auditor 
of  the  defendant  that  the  earnings  were  based  upon  the  mileage  of  the 
respective  divisions.  This  means  that  these  divisions  originating  the 
enormous  coal  traflBc  of  the  Norfolk  &  Western  Railway  were 
allowed  nothing  extra  in  revenue  for  originating  that  traffic,  but 
were  credited  only  with  their  proportion  of  the  revenue  earned  on 
their  divisions  on  a  mileage  basis.  This  would  inevitably  lead  to  a 
poor  showing  in  earnings  for  the  traffic-originating  division  of  any 
railroad,  as  there  are  always  large  expenses  incident  to  originating 
traffic  and  generally  for  the  delivery  of  traffic.  In  the  moimtainous 
coal  fields  of  the  defendant  costly  branch  lines  and  side  tracks  have  to 
be  built  and  maintained,  over  which  there  is  practically  no  traffic 
other  than  the  coal  itself.  This  extraordinary  cost  is  charged  against 
such  originating  division,  but  in  the  distribution  of  earnings  sub- 
mitted by  defendant  it  is  credited  only  with  its  mileage  proportion. 

While  not  intending  to  elaborate  on  this,  it  might  be  well  to  point 
out  another  remarkable  showing  that  this  statement  makes  for  the 
defendant.  For  the  year  ending  June  30,  1907,  the  operating  ex- 
penses and  taxes  of  the  defendant  for  its  entire  system  amounted  to 
substantially  66  per  cent  of  its  gross  earnings.  The  interest  paid  on 
the  funded  debt  amounted  to  $3,715,696,  or  substantially  12  per  cent 
of  the  gross  earnings  of  $31,164,381,  which  12  per  cent  added  to  the 
66  per  cent  makes  78  per  cent,  covering  every  expense  incident  to  the 
conduct  of  this  railroad,  there  being  no  leased  lines,  and  leaving  22 
per  cent  of  the  gross  earnings  as  profit.  The  auditor  of  the  company 
testified  that  50  per  cent  of  the  entire  tonnage  of  the  Norfolk  & 
Western  Railway  originated  on  the  line  between  Williamson  and 
Bluefield;  and  having  in  mind  the  fact  that  this  is  one  of  the  greatest 
coal-carrying  roads  in  the  world,  the  statement  of  the  auditor  will 
not  be  questioned.  Yet  from  the  statement  furnished  as  an  exhibit 
in  this  case  the  cost  of  earning  a  dollar  on  this  division  was  90  cents, 
and  adding  thereto  12  cents  for  interest  on  funded  debt  we  must 
conclude  that  this  division  was  operated  at  an  actual  loss,  whereas 
the  profit  of  the  entire  property  as  shown  by  the  auditor's  statement 
was  22  per  cent  of  the  gross  earnings. 

This  phenomenal  result  is  doubtless  due  to  a  failure  on  the  part  of 
the  road,  in  its  exhibit,  to  credit  these  divisions  with  their  true  share 
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in  earnings  as  traflBc-originating  divisions.  While  the  exhibit  may  be 
useful  in  showing  that  the  Clinch  Valley  is  more  costly  to  operate  than 
the  Pocahontas  division,  it  is  also  true  that  if  proper  credit  were 
given  each  division  for  originating  traffic  both  would  be  shown  to  be 
profitable. 

It  should  also  be  borne  in  mind  in  considering  this  cost  to  earn  a 
dollar,  as  furnished  by  defendant,  that  in  the  case  of  the  Pocahontas- 
WiUiamson  division  nearly  50  per  cent  of  the  main  Une  mileage 
covered  is  from  a  territory  carrying  a  rate  10  cents  higher  east  than 
the  strictly  Pocahontas  field,  while  on  the  Clinch  Valley  the  rate  is 
the  same  throughout.  If  the  comparison  were  limited  to  the  real 
points  in  controversy  here,  the  Pocahontas  group  would  show  a  less 
revenue  per  ton  and  possibly  a  less  cost  than  the  average  shown  in 
the  exhibit,  while  the  Upper  Clinch  Valley  would  show  the  same 
revenue  and  a  less  cost,  the  inevitable  tendency  of  which  would  be  to 
bring  nearer  together  the  cost  of  earning  a  dollar  of  revenue  in  the 
two  fields. 

The  average  distance  of  the  mines  in  the  Pocahontas-Tug  River 
field  from  Graham  is  26  miles,  while  in  the  Clinch  Valley  fields  (Upper 
and  Lower)  it  is  76  miles.  These  figiu'es  are  not  very  instructive  in  the 
absence  of  the  tonnage  from  each  operation,  and  not  at  all  so,  when 
for  other  reasons  there  should  be  a  division  in  the  Clinch  Valley  field, 
because  all  of  the  operations  in  the  Lower  (westerly)  Clinch  Valley 
field  are  (U  least  76  miles  from  Graham.  So  far  as  the  distance  has 
any  bearing,  the  real  question  is.  What  is  the  average  distance  of  the 
mines  in  the  Upper  Clinch  Valley  district  from  Graham.  The  exact 
distances  are  not  in  the  record,  but  Cedar  Bluffs,  on  the  main  line, 
the  most  easterly  mine,  is  35  miles  from  Graham,  and  Raven,  the 
most  westerly  mine,  is  43  miles. 

The  mileage  of  the  branch  lines  in  the  Pocahontas-Tug  River 
fields  is  97.3,  with  a  main  line  mileage  of  56,  while  in  the  Upper  (east- 
erly) Clinch  Valley  the  branch  line  mileage  is  about  seven  (estimated), 
with  a  main  line  mileage  of  41.  If ,  as  testified  by  defendant's  wit- 
ness, branch  lines  are  more  expensive  to  operate  than  main  lines, 
then  the  Upper  Clinch  Valley  coal  field  has  the  advantage  as  to  cost. 

Whether,  because  coal  is  a  special  commodity  of  large  tonnage,  it 
should  bear  the  increased  cost  of  operation,  is  open  to  question. 
Statistics  furnished  by  defendant  show  that  the  Clinch  Valley  coal 
during  1907  paid  13  per  cent  more  per  ton  per  mile  than  the  Poca- 
hontas coal,  while  on  all  other  traffic  it  paid  only  1.7  per  cent  more. 
From  the  same  source,  it  is  found  that  on  the  Bluefield- Williamson 
division,  the  coal  pays  2.1  mills  less  than  on  all  other  traffic,  while  on 
the  Clinch  Valley  it  pays  1.7  mills  less.  This  indicates  that  the  defend- 
ant does  not  apply  the  same  rule  to  the  Pocahontas-Williamson  division 
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that  it  contends  should  be  applied  on  the  Clinch  Valley,  and  this  can 
not  be  satisfactorily  answered  by  claiming  that  the  Clinch  Valley  is 
substantially  different  from  the  other  division  as  to  earning  capacity, 
because  the  figures  furnished  by  defendant  show  a  deficit  on  each 
division,  although  the  Clinch  Valley  is  somewhat  greater,  and  in  addi- 
tion that  the  ''special  commodity,"  coal,  on  the  Clinch  Valley  is  only 
45  per  cent  of  the  total  traffic,  while  on  the  Pocahontas  it  is  65  per 
cent. 

On  April  16,  1891,  35  cents  more  per  ton  was  charged  over  the 
Chnch  Valley  division  than  over  the  Pocahontas  division.  This 
differential  was  reduced  to  25  cents,  later  to  10  cents,  and  from 
October  1,  1894,  to  January  5,  1897,  no  differential  existed.  On  the 
latter  date,  a  differential  of  5  cents  was  made,  which  varied  from  time 
to  time  imtil,  on  November  12,  1900,  the  present  differential  of  10 
cents  became  effective.  No  explanation  was  given  as  to  why  there 
should  be  such  variation.  However,  it  is  a  fact  that  the  Pocahontas 
Coal  &  Coke  Company,  organized  October  11,  1901,  eleven  months 
after  the  present  10  cent  differential  became  effective,  owns  practically 
all  the  coal  lands  in  the  Pocahontas  field.  This  corporation  has 
issued  10,000  shares  of  stock,  of  $100  par  value,  of  which  9,984  are 
owned  by  the  Norfolk  &  Western  Railway  Company,  the  other  16 
being  distributed  for  the  purpose  of  qualifying  directors.  The  rail- 
road and  the  coal  company  are  the  joint  makers  of  the  bonds  of  the 
latter. 

The  coal  company  leases  the  mines  in  this  field  to  the  operators 
upon  a  royalty  of  10  cents  per  ton,  in  addition  to  which  the  operators 
pay  certain  sums — sometimes  based  on  so  much  per  acre  and  some- 
times an  arbitrary — as  an  additional  charge  to  be  used  in  building 
the  branch  lines  and  for  other  purposes.  The  defendant,  however, 
disclaims  that  the  fixing  of  this  differential  of  10  cents  had  any  rela- 
tion to  the  fixing  of  the  royalty  of  10  cents  about  the  same  time,  as 
the  differential  was  made  some  eleven  months  prior  to  the  formal 
organization  of  the  coal  company. 

The  fact  that  the  difference  in  rates  between  the  two  fields  during 
the  ten  years  prior  to  the  organization  of  the  coal  company  had 
varied  from  35  cents  to  nothing,  and  .that  during  the  six  or  seven 
years  since  such  organization  has  remained  constant  at  10  cents,  the 
same  amoimt  as  the  royalty,  tends  to  show  a  relation  between  the 
differential  and  the  royalty.  The  effect  of  the  differential  in  the 
freight  rate  as  against  the  Upper  Clinch  Valley  field  is  to  offset  the 
royalty  in  the  Pocahontas  field. 

It  costs  about  20  cents  more  per  ton  to  mine  Clinch  Valley  coal 

than  Pocahontas  coal,  and  it  is  valued  at  20  cents  less,  which,  with 

the  differential  of  10  cents,  places  the  Clinch  Valley  operations  at  a 

disadvantage  of  50  cents  per  ton. 
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Under  all  the  circumstances  of  this  case,  the  Commission  is  of 
opinion  that  complainants  are  entitled  to  the  relief  prayed  for,  and 
that  their  mines  are  entitled  to  the  same  rate  on  coal,  in  carloads, 
eastbound,  as  is  charged  irom  what  is  termed  the  Pocahontas-Tug 
River  coal  fields. 

We  are  of  opinion  that  the  Clinch  Valley  division  for  purposes  of 
coal  rates  should  be  divided  into  two  groups — one  extending  from 
Graham  to  a  point  17  miles  west  of  Raven  and  the  second  extending 
from  that  point  to  Norton. 

No  reparation  will  be  granted. 

An  order  will  be  entered  in  accordance  with  the  views  herein  ex« 
pressed. 
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No.  1194. 
OCHELTREE  GRAIN  COMPANY 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 


Submitted  July  30,  1907.    Decided  March  16,  1908. 


Defendant,  having  satisfied  the  claim  and  changed  the  rate  complained  of.  Is 
ordered  to  keep  present  rate  on  snapped  com  in  effect  for  two  years. 

Charles  West  for  complainant. 
M.  Z.  Bell  for  defendant. 

Report  or  the  Coaimission. 

CocKRELL,  Commissioner: 

Complaint  filed  on  July  30,  1907,  charged  that  an  unjust  and  un- 
reasonable rate  was  exacted  by  the  defendant  on  shipments  of  snapped 
com,  or  com  in  the  shuck,  and  alleged  that  such  com  is  less  valuable 
in  proportion  to  weight,  72  pounds  making  a  bushel,  than  shelled 
corn,  of  which  54  pounds  make  a  bushel,  and  prayed  for  the  establish- 
ment of  reasonable  rates  and  for  reparation  in  the  sum  of  $116.33. 

The  defendant  filed  answer,  denying  all  the  charges. 

A  hearing  was  ordered  and  held  at  Enid,  Okla.,  on  November  20, 
1907,  where  Mr.  West,  complainant's  counsel,  stated  that  the  repara- 
tion had  been  paid  and  the  rate  changed,  and  said  to  Mr.  Bell,  de- 
fendant's counsel,  "That  is  correct?"  Mr.  Bell  replied,  "I  under- . 
stand  the  rate  is  changed  and  the  reparation  paid."  Mr.  L.  Ocheltree, 
the  complainant,  stated  that  the  claim  agent  in  Chicago,  after  suit 
had  been  filed,  sent  him  vouchers  for  all  the  cars,  and  stated  that 
defendant  had  lowered  the  rate  and  returned  to  him  the  excess  which 
had  been  collected  in  the  interim  of  three  months. 

The  Commission  inquired  of  the  general  auditor  of  the  defendant, 
and  was  advised  that  the  settlement  made  with  the  complainant  was 
under  an  informal  ruling  of  the  Commission  in  a  similar  case.  An 
examination  of  the  records  of  this  office  shows  that  the  rate  of  125 
per  cent  of  the  corn  rate  on  snapped  com,  the  rate  complained  of,  was 

13  I. CO. Rep. 


OCHELTBEE   GRAIN   CO,    V.    C,   B.    I.    &>  PAC.    BY.    CO.       239 

canceled  by  the  defeDdant  on  September  10,  1907,  and  the  com  rate 
applied  to  snapped  com,  or  com  in  the  shuck,  on  that  date. 

Our  conclusion  is  that  satisfaction  of  the  demands  of  the  com- 
plainant having  been  fully  made  by  the  defendant,  after  the  filing 
and  service  of  an  answer,  as  shown  by  the  records  of  the  Commission, 
the  defendant  should  be  ordered  to  continue  in  effect  the  present  rate 
on  snapped  com  for  a  period  of  two  years,  and  an  order  will  be  issued 
accordingly. 

The  Commission  disapproves  the  assumption  of  the  defendant  in 
applying  to  the  adjustment  of  this  case  the  authority  granted  in  an 
informal  case,  which  authority  was  in  terms  limited  to  that  particular 
case. 

18  I.C.O.BeK». 


240  IKTEBSTATE   COMMERCE   COMMISSION   REP0BT8. 


No.  1070. 

AMARILLO  GAS  COMPANY 

v. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY; 
FORT  WORTH  &  DENVER  CITY  RAILWAY  COMPANY; 
COLORADO  &  WYOMING  RAILWAY  COMPANY,  AND 
COLORADO  &  SOUTHERN  RAILWAY  COMPANY. 


Submitted  February  £6, 1908.    Decided  March  16,  1908. 


Defendants'  rate  of  $3.35  per  ton  of  2,000  pounds  on  coke  in  carloads  from  the  Trinidad 
coal  and  coke  district,  in  Colorado,  to  Amarillo,  Tex.,  is  excessive  and  unreasonable 
and  should  not  exceed  $2.90  per  ton,  the  rate  now  in  force  for  the  transportation 
of  soft  coal  between  the  same  points. 

C.  B.  Reeder  for  complainant. 

D.  L.  Meyers  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 
Turner  cfe  Boyce  for  Fort  Worth  &  Denver  City  Railway  Company. 
2?.  C  Beaman  for  Colorado  &  Wyoming  Railway  Company. 
Peter  H.  Holmes  and  Dines,  WhiMed  dk  Dines  for  Colorado  &  South- 
em  Railway  Company. 

Repobt  of  the  Commission. 

EInapp,  Chairman: 

This  is  a  complaint  that  the  rate  of  S3.35  per  ton  of  2,000  poimds 
charged  by  defendants  for  the  transportation  of  coke  in  carloads  from 
Trinidad,  Colo.,  to  Amarillo,  Tex.,  is  excessive  and  unreasonable. 
Material  facts  disclosed  by  the  record  are  as  follows: 
Complainant  is  a  Texas  corporation  engaged  in  the  operation  of  a 
plant  at  Amarillo  for  the  manufacture  and  supply  of  illuminating  and 
fuel  gas.  It  uses  what  is  called  the  water-gas  process  as  distinguished 
from  coal  gas,  and  its  plant  has  a  capacity  of  about  120,000  cubic  feet 
of  gas  in  twenty-four  hours.  In  producing  its  gas  the  company  uses 
crude  oil  and  coke,  the  latter  being  soft  or  refuse  coke  which  can  not 
be  used  for  smelting  purposes  and  which  now  costs  at  the  ovens  $2.50 
per  ton  of  2,000  pounds.     The  supply  of  coke  consumed  by  the  com- 
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pany  is  obtained  from  the  Trinidad  coal  and  coke  district  in  Colorado. 
The  rate  charged  for  the  transportation  of  coke  from  Trinidad  to  Aiasr 
rillo;  a  distance  of  255  mileS;  is  $3.35  per  ton  of  2^000  poimds.  Coke  is 
produced  at  a  number  of  points  at  shorter  and  varying  distances  from 
Trinidad,  but  the  rate  is  the  same  as  from  the  latter  place. 

The  complaining  company  used  16  cars  of  coke  during  the  year 
1907,  all  of  which,  with  the  exception  of  one  car,  were  shipped  from 
Trinidad.  The  single  car  was  shipped  from  Fort  Worth,  Tex.  The 
freight  rate  from  Fort  Worth  is  S2.06  per  ton,  and  the  cost  of  the 
coke  there  at  the  date  this  car  was  shipped  was  $5.25  per  ton. 

The  short-line  distance  from  Trinidad  to  AmariUo  and  Fort  Worth 
is  via  the  Colorado  Southern  and  Fort  Worth  &  Denver  City  railroads. 
The  distance  from  Trinidad  to  Fort  Worth  is  591  miles,  and  the  rate 
on  coke  $3  per  ton.  The  rate  on  shipments  of  soft  coal  from  Trinidad 
to  AmariUo  is  $2.90  and  to  Fort  Worth  $3  per  ton. 

It  appears  that  interstate  rates  on  coke  from  the  Trinidad  coal  and 
coke  district  to  points  east  and  north  are  generally  higher  than  those 
on  coal.  Examination  of  pubUshed  tariffs  on  coai  and  coke  in  other 
parts  of  the  coimtry  discloses  that  there  is  no  uniformity  in  the  re- 
lation between  rates  on  soft  coal  and  rates  on  coke.  In  many  dis- 
tricts they  are  the  same,  in  other  districts  the  coke  rate  is  slightly 
higher,  and  in  still  others  the  coke  rate  is  considerably  higher.  It 
seldom  occurs  that  coke  rates  are  lower  than  soft-coal  rates. 

Prior  io  January,  1907,  rates  on  coal  and  coke  from  Trinidad  to 
Amarillo  were  the  same,  $3.35  per  ton,  but  a  reduction  to  $2.90  per 
ton  was  made  that  month  in  the  coal  rate.  Rates  on  coal  and  coke, 
as  shown  by  the  published  tariffs  of  the  Colorado  &  Southern,  are 
the  same  from  Trinidad  to  Clarendon,  Tex.,  a  point  56  miles  south  of 
Amarillo,  to  all  points  between  Clarendon  and  Fort  Worth,  and  also 
to  Texline,  Tex.,  a  point  119  miles  north  of  Amarillo.  Rates  on  coke 
to  points  south  as  far  as  EI  Paso,  Tex.,  are  generally  not  in  excess  of 
10  cents  per  ton  above  those  on  coal,  and  at  many  points  they  are 
the  same.  This  is  particularly  true  with  respect  to  all  points  in  Texas 
south  of  Clarendon. 

It  is  contended  by  defendants  that  as  coke  is  much  lighter  than 
coal,  a  cubic  yard  of  the  latter  weighing  about  twice  as  much  as  the 
former,  and  as  special  equipment  is  required  for  the  transportation 
of  coke,  they  are  entitled  to  receive  greater  compensation  on  ship- 
ments of  the  latter. 

Carload  rates  on  coke  require  a  minimum  weight  of  40,000  pounds. 
The  complaining  company  paid  for  an  average  of  49,318  pounds  per 
car  on  its  shipments  in  1907.  In  no  case  was  there  a  failure  to  load 
the  minimum  and  more  than  70,000  pounds  of  coke  were  loaded  in 
one  of  the  cars.     No  special  equipment  is  used  for  shipments  of  coke 
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from  Trinidad  to  Amarillo,  box  or  stock  cars  being  employed  in  each 
instance. 

With  respect  to  low  rates  on  coke  to  Fort  Worth  and  points  be- 
tween there  and  Amarillo,  it  is  maintained  that  no  traffic  moves  to 
those  points  from  Trinidad,  and  that  they  are  mere  paper  rates 
which  are  not  remunerative  for  the  haul.  It  is  also  maintained  that 
the  rate  of  $2.06  per  ton  on  coke  from  Fort  Worth  to  Amarillo  is  not 
remunerative,  but  is  forced  upon  the  roads  by  the  Texas  Railroad 
Commission. 

Under  all  the  circumstances  of  this  case  it  is  foimd  that  the  rate  of 
$3.35  per  ton  on  coke  in  carloads  now  in  force  from  Trinidad  to  Ama- 
rillo is  excessive  and  unreasonable.  The  rate  is  1.45  cents  per  ton 
per  mile,  while  the  average  rat^  received  by  the  Colorado  Southern 
on  all  its  business  during  the  year  1907  was  1.033  cents  per  ton  per 
mile,  and  the  rate  of  the  Fort  Worth  &  Denver  City  for  the  same 
period  9.11  mills  per  ton  per  mile.  The  average  rate  paid  on  all  com- 
modities in  the  whole  country  is  7.66  mills  per  ton  per  mile.  Coke  is 
a  low-grade  commodity,  moving  generally  under  a  rate  much  less 
than  the  average.  There  are  no  transportation  or  other  reasons 
shown  in  this  case  which  warrant  a  rate  of  45  cents  more  per  ton  for 
the  transportation  of  coke  than  soft  coal.  The  coal  rate  is  on  the 
basis  of  1.14  cents  per  ton  per  mile,  and  no  doubt  is  highly  remimera- 
tive  to  the  railroads.  The  coal  rate  is  not  here  in  issue,  and  this 
decision  must  not  be  held  to  approve  or  express  any  opinion  concern- 
ing the  reasonableness  thereof.  We  are  clearly  of  the  opinion,  how- 
ever, that,  on  the  showing  here  made,  the  rate  from  the  Trinidad  coal 
and  coke  district  to  Amarillo  should  not  exceed  $2.90  per  ton  of  2,000 
pounds,  the  rate  now  in  force  for  the  transportation  of  soft  coal 
between  the  same  points.    An  order  will  be  entered  accordingly. 
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No.  1309. 

MERCHANTS  FREIGHT  BUREAU  OF  LITTLE  ROCK, 

ARKANSAS, 

V. 

MIDLAND  VALLEY  RAILROAD  COMPANY  AND  CHICAGO, 
ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 


SubmiUed  February  14,  1908.    Decided  March  16, 1908. 


Upon  complaint  showing  failure  of  defendants  to  establish  through  routes  and  joint 
rates  for  transportation  of  cotton  seed,  in  carloads,  from  certain  points  on  Midland 
Valley  Railroad  in  Oklahoma,  to  Little  Rock,  Ark;  Held,  That  failure  of  defendants 
to  establish  such  routes  and  rates  unduly  discriminates  against  complainant  in 
favor  oi  manufacturers  at  Fort  Smith,  Ark.^  and  Muskogee,  Okla 

Morris  M.  Colin  for  complainant. 

J.  W.  McLoud  for  Midland  Valley  Railroad  Company. 

Report  of  the  Commission. 

Knapp,  Chairman: 

In  this  case  complainant  asks  the  Commission  to  establish  through 
routes  and  joint  rates  for  the  transportation  of  cotton  seed,  in  car- 
loads, from  points  on  the  Midland  Valley  Railroad  in  Oklahoma, 
namely,  Williams,  Panama,  Bokoshe,  Keota,  Stigler,  Porum,  Warner, 
Keefeton,  Muskogee,  Taft,  Haskell,  Elder,  and  Tulsa,  to  Little  Rock, 
Ark.,  via  the  Midland  Valley  Railroad,  Hartford,  Ark.,  and  the  Chi- 
cago, Rock  Island  &  Pacific  Railway.  By  stipulation  of  the  parties 
the  case  was  submitted  for  decision  upon  complaint,  answer  of  the  Mid- 
land Valley,  and  briefs.  The  answer  practically  admits  all  allega- 
tions of  the  complaint,  except  that  failure  to  establish  the  through 
route  and  joint  rates  constitutes  a  violation  of  law.  The  facts  so 
before  us  are  in  briei  as  follows: 

Complainant  is  a  voluntary  association  composed  of  merchants 
and  manufacturers  of  Little  Rock,  Ark.  Defendants  are  common 
carriers  subject  to  the  act  to  regulate  commerce. 
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At  Little  Rock,  Ark.,  are  located  manufacturers  of  cotton-seed 
products  who  desire  to  purchase  cotton  seed  at  points  on  the  Midland 
Valley  Railroad  in  Oklahoma  and  to  have  the  same  transported  to 
Little  Rock  under  joint  through  rates,  in  order  to  avoid  the  incon- 
venience and  expense  of  transferring  such  shipments  at  Hartford 
from  the  Midland  Valley  to  the  Rock  Island  cars.  The  record  does 
not  indicate  the  expense  of  such  transfer,  but  it  is  apparently  suflB- 
cient  to  make  impracticable  the  purchase  by  complainant's  members 
of  cotton  seed  produced  at  points  along  the  Midland  Valley.  No 
joint  through  rate  is  at  present  in  force  between  the  points  of  origin 
and  destination  in  question. 

The  joint  rates  requested  are  the  local  rates  of  the  Midland  Valley 
from  such  points  of  origin  to  Hartford  plus  the  local  rate  of  the  Rock 
Island  from  Hartford  to  Little  Rock.  The  Rock  Island  is  willing 
to  join  with  the  Midland  Valley  in  making  the  through  route  and 
joint  rates  demanded.  The  Midland  Valley  refuses  to  join  ii^  such 
through  routes  and  joint  rates  because  it  believes  its  refusal  to  do  so 
is  for  the  best  interest  of  itself  and  manufacturers  upon  its  line. 

Manufacturers  of  cotton-seed  products  are  located  upon  the  line 
of  the  Midland  Valley  at  Fort  Smith,  Ark.,  and  Muskogee,  Okla. 
These  mills,  according  to  the  record,  are  prepared  to  purchase  all 
the  cotton  seed  for  sale  at  the  points  from  which  joint  rates  are 
asked.  By  carrying  the  cotton  seed  to  Fort  Smith  and  Muskogee 
the  Midland  Valley  also  obtains  the  outbound  shipments  of  the  manu- 
factured product.  This  defendant  submits  the  question,  ''Whether 
there  is  any  requirement  of  law  or  any  obligation  resting  upon  it 
as  a  common  carrier  to  foster  the  interests  of  a  city  situated  upon 
another  line  of  railroad,  150  to  250  miles  from  Fort  Smith  and  Mus- 
kogee, which  are  located  upon  its  own  line  of  railroad."  Further,  it 
avers  that  it  is  not  a  common  carrier  to  Little  Rock  or  beyond  its 
own  lines,  and  that  it  was  not  built  and  is  not  being  operated  for 
the  benefit  of  the  people  of  Little  Rock,  but  for  the  people  living  in 
towns  and  cities  and  in  the  territory  tributary  to  its  own  line  of 
railroad.  It  urges,  in  short,  that  the  Midland  Valley  owes  no  duty 
to  the  manufacturer  of  cotton-seed  products  at  Little  Rock. 

We  can  not  sanction  the  limited  view  of  its  duty  to  the  public 
entertained  by  the  Midland  Valley.  Section  1  of  the  act  requires 
carriers  to  establish  through  routes  and  reasonable  rates  applicable 
thereto.  Section  15  provides  that  the  Commission  may  establish 
through  routes  and  joint  rates  applicable  thereto  as  the  maximum  to 
be  charged,  when  that  may  be  necessary  to  give  effect  to  any  provision 
of  the  act,  provided  no  reasonable  or  satisfactory  through  route  exists. 

It  may  be  urged  that  there  is  at  present  a  through  route,  which  can 
be  used  by  payment  of  the  Midland  Valley's  local  charge  to  Hartford 
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and  the  Rock  Island's  local  charge  from  Hartford  to  Little  Rock; 
but  such  through  route  can  not  be  considered  either  reasonable  or 
satisfactory  when  it  puts  upon  the  shipper  the  burden  of  unloading, 
transferring,  and  reloading  the  shipment  at  an  intermediate  point, 
and  in  effect  prohibits  the  shipments  desired  to  be  made.  The  joint 
rates  prayed  for,  being  equal  to  the  full  local  charges  now  in  force, 
must,  in  the  absence  of  a  showing  to  the  contrary,  be  held  to  afford 
the  carriers  sufficient  remuneration  for  the  proposed  service. 

Although  the  effort  of  the  Midland  Valley  to  protect  and  foster 
industries  on  its  own  line  within  proper  limits  is  praiseworthy,  we' 
see  no  justification  for  an  attempt  on  its  part  to  create  a  virtual 
monopoly  in  those  industries  by  an  arrangement  which  prevents 
the  shipment  of  raw  material  off  its  line.  It  is  the  duty  of  a  railroad 
to  carry  goods  offered  to  it  for  shipment,  but  it  is  not  its  province 
to  determine  to  what  points  those  goods  shall  be  carried.  While  the 
present  practice  may  benefit  the  manufacturers  of  cotton-seed  prod- 
ucts at  Muskogee  and  Fort  Smith,  it  would  seem  to  a  corresponding 
degree  to  injure  the  producers  of  cotton  seed  by  depriving  them  of 
markets  they  might  otherwise  enjoy.  It  is  to  be  inferred  that  if 
the  manufacturer  at  Little  Rock  can  buy  cotton  seed  on  the  Midland 
Valley  the  producer  will  have  the  advantage  of  increased  competi- 
tion for  the  purchase  of  his  commodity,  while  the  manufacturers  at 
Fort  Smith  and  Muskogee  will  still  retain  whatever  advantage  may 
inure  from  their  proximity  to  the  field  of  production.  A  carrier 
owes  certain  duties  to  anyone  who  offers  goods  to  it  for  shipment, 
whether  that  person  be  on  or  off  its  line;  but  even  granting  that  its 
only  duty  is  to  shippers  upon  its  right  of  way  it  is  difficult  to  see  how 
it  departs  from  this  conception  of  duty  when  it  offers  to  the  pro- 
ducers along  its  line  an  enlarged  market  for  the  sale  of  their  ship- 
ments. 

We  are  of  opinion  that  the  failure  of  defendants  to  establish  the 
through  routes  and  joint  rates  prayed  for  unduly  discriminates 
against  complainant,  in  favor  of  manufacturers  at  Fort  Smith  and 
Muskogee.  An  order  will  be  entered  requiring  defendants  to  estab- 
lish a  through  route  for  the  transportation  of  cotton  seed,  in  carloads, 
from  Williams,  Panama,  Bokoshe,  Keota,  Stigler,  Porum,  Warner, 
Keefeton,  Muskogee,  Taft,  Haskell,  Elder,  and  Tulsa,  Okla.,  over  the 
Midland  Valley  to  Hartford,  Ark.,  and  thence  over  the  Rock  Island 
to  Little  Rock,  Ark.,  and  to  apply  to  such  transportation  of  cotton 
seed,  in  carloads,  joint  through  rates  which  as  to  each  of  said  points 
of  origin  shall  not  exceed  the  present  local  charge  of  the  Midland 
Valley  from  such  shipping  point  to  Hartford  plus  the  present  local 
charge  of  the  Rock  Island  from  Hartford  to  Little  Rock. 
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No.  1293. 

S.  S.  QUIMBY,  WM.  HUTCHINSON,  G.  R.  CAMPBELL  &  COM- 
PANY,  D.  C.  GETCHELL,  EAST  MACHIAS  LUMBER  COM- 
PANY, JAMES  MURCHIE'S  SONS  COMPANY,  HENRY  B. 
EATON,  H.  F.  EATON  &  SONS,  RED  BEACH  PLASTER 
COMPANY,  AND  BLANCHARD  MANUFACTURING  &  CAN- 
NING COMPANY 


MAINE  CENTRAL  RAILROAD  COMPANY  AND  WASHINGTON 
COUNTY  RAILWAY  COMPANY. 


8v:bmitted  February  15,  1908.    Decided  March  16,  1908. 


Complainants,  situated  in  the  eastern  portion  of  Washington  County,  Me.,  allege 
that  by  reason  of  their  location  they  can  not  take  advantage  of  the  milling-in- 
transit  privilege  on  com,  although  their  competitors  at  Bangor  and  Lewiston,  Me., 
can  do  so,  and  therefore  allowance  of  the  transit  privilege  at  Bangor  and  Lewiston 
constitutes  undue  discrimination  against  complainants;  Held  that  the  disadvan- 
tage under  which  complainants  labor  is  primarily  due  to  their  un&vorable  loca- 
tion and  that  it  is  not  the  province  of  the  Commission  to  overcome  disadvan- 
tages of  this  nature  by  adjustment  of  transportation  charges. 

Albert  M.  RoUins  for  complainants. 
Edgar  J.  Rich  for  defendants. 

Report  of  itee  Commission. 
Knapp,  Chairman: 

The  principal  contention  of  this  complaint  is  that  the  milling-in- 
transit  privilege  allowed  by  defendants  to  millers  on  their  lines  sub- 
jects complainants  to  undue  and  imreasonable  prejudice  and  disadvan- 
tage, in  violation  of  section  3  of  the  act  to  regulate  commerce,  and 
operates  to  the  undue  preference  and  advantage  of  millers  situated  on 
the  line  of  the  Maine  Central  at  Bangor  and  Lewiston,  Me.  The  case  is 
submitted  upon  an  agreed  statement  of  facts,  which  may  be  sum- 
marized as  follows: 

Defendants  allow  the  miUing-in-transit  privilege  at  points  on  their 
lines  imder  conditions  which  are  stated  in  Maine  Central  tariff  I.  C.  C. 
No.  1650  in  the  following  language: 

Cam  at  through  rate  may  be  stopped  in  transit  for  milling  at  stations  in  a  direct 
line  shipping  station  to  destination,  by  special  arrangement;  not  otherwise.  With 
(he  milled  product  may  be  forwarded  flour,  feed,  oats,  wheat,  com.    Weight/rom  the 
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min  nuiy  be  len  than  fo  the  mill,  but  to  destiiiatioiis  taking  arbitnuries  over  iht 
through  rates  the  minimum  charge  will  be  24,000  pounda— actual  weight  when  in 
earoen.  One  car  out  cancels  one  car  tn,  and  the  privilege  on  each  car  tn  ia  limited  to 
thirty  days  from  date  of  arrival  at  milling  station,  except  when  shipments  are  delayed 
in  transit  from  sources  of  supply,  then  time  may  be  extended  by  special  anangonent. 
Bate,  1  cent  per  100  pounds;  minimum  charge,  |3  per  car,  plus  car  rentid  at  60  cents 
per  day  (twenty-four  hours  or  fractioah—Sundays  and  l^gal  hdidays  included)  for 
actual  time  cars  are  drained  by  the  mill. 

Under  this  rule  millers  at  Bangor  and  Lewiston,  Me.,  purchase 
large  quantities  of  com  in  middle  western  States,  ship  it  to  Lewiston 
and  Bangor,  there  manufacture  it  into  cracked  com  and  com  meali 
and  then  ship  the  manufactured  product  to  more  easterly  points  on 
defendants'  lines,  including  points  in  Washington  County,  Me.,  at  the 
through  rate  in  force  from  the  point  of  origin  of  the  com  to  the  point 
of  find  destination  of  the  manufactured  product,  plus  the  milling-inr 
transit  charge. 

Ck)mplainants  operate  old-style  water  mills  along  the  line  of  the 
Washington  Ck)\mty  railway,  in  Washington  County,  Me.  Their 
mills  were  Jbuilt  before  the  railway  was  constructed  and  are  not  conr 
Teniently  situated  in  respect  ^hereto.  Washington  Coimty  is  on  the 
eastern  border  of  Maine,  adjoining  the  province  of  New  Brunswick. 
Complainants  haye  no  access  to  the  province  of  New  Brunswick  for 
the  sale  of  their  product  and  therefore  can  not,  by  taking  advantage 
of  the  miUing-in-transit  privilege,  forward  the  manufactured  product 
of  their  mills  to  points  east  thereof,  except  points  in  Washington 
County.  Inasmuch  as  complainants'  mills  are  situated  at  points  in 
the  extreme  eastern  part  of  Washington  County,  it  follows  that  as  a 
practical  matter  they  can  not  avail  themselves  of  the  milling-in-transit 
privilege  because  there  is  no  market  to  which  they  could  send  the 
manufactured  product  under  the  through  rate.  On  the  other  hand, 
if  they  desire  to  sell  their  products  at  points  west  of  their  mills  in 
Washington  County,  they  must  pay  the  through  rate  to  the  mills  plus 
the  local  rate  from  the  mills  back  to  the  point  of  final  destination, 
which  exceeds  the  through  rate  to  the  same  point  enjoyed  by  Bangor 
and  Lewiston..  It  therefore  results  that  complainants'  market  is 
limited  to  the  immediate  vicinity  of  their  mills,  whereas  before  the 
construction  of  the  Washington  County  railway  their  market  was 
larger  and  embraced  practically  all  of  Washington  County.  Com- 
plainants ask  the  Commission  to  enter  an  order  restricting  the  present 
milling-in-transit  privilege  in  such  manner  that  the  millers  at  Bangor 
and  Lewiston  shall  not  be  able  to  take  advantage  thereof  in  making 
shipments  to  points  in  Washington  County. 

The  milling-in-transit  practice  has  been  brought  to  the  attention  of 
the  Commission  directly  or  incidentally  in  a  number  of  cases.  For 
the  present  purpose  it  may  be  said  that  the  decisions  on  this  point, 
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prior  to  the  amendments  to  the  act  of  June  29,  1906,  amount  to 
holding  the  stopping  of  a  commodity  in  transit  for  treatment  or 
reconsignment  to  be  in  the  nature  of  a  special  privilege  which  the 
carriers  might  concede,  though  the  shipper  could  not,  under  the  law 
as  it  then  stood,  demand  it  as  a  matter  of  lawful  right.  Whether 
the  Commission  has  authority  under  the  amended  law  to  require 
such  privilege  to  be  granted  is  not  involved  in  this  case  and  is  not 
decided,  but  allowance  of  the  privilege  by  a  carrier  to  shippers  in  one 
section  must  be  without  wrongful  prejudice  to  the  rights  of  shippers 
in  another  section  served  by  its  line.  Diamond  MiUa  v.  B.  <k  M.  R. 
B.  Co.,  9  L  C.  C.  Kep.,  311;  Koch  v.  P.  B.  B.  Co.,  10  I.  C.  C.  Rep., 
675;  St  Louis  Hay  <k  Grain  Co.  v.  M.  <k  0.  B.  B.  Co.,  11  I.  C.  C. 
Kep.,  90. 

It  inevitably  results  that  by  allowance  of  the  milling-in-transit 
privilege  local  millers  are  subjected  to  competition  which  would  not 
otherwise  exist;  but,  if  the  privilege  is  general,  the  miller  may  recoup 
himself  for  a  partial  loss  of  his  local  market  by  availing  himself  of  the 
transit  privilege  and  seeking  new  and  more  distant  markets.  At 
the  end  of  railway  systems,  on  the  border  of  a  foreign  country  there 
are  localities  to  which  the  railway  company  can  not  give  the  compen- 
sating feature  of  additional  markets,  and  such  localities  will  find  their 
market  lessened  by  invasion,  with  no  opportunity  to  expand.  Does 
allowance  of  the  milling-in-transit  privilege  unduly  discriminate 
against  shippers  in  these  exceptional  locations? 

Complainants'  contention  seems  to  reduce  itself  to  this,  that,  on 
account  of  difference  in  location,  they  can  not  take  advantage  of  the 
milling-in-transit  privilege,  although  their  competitors  at  Bangor  and 
Lewiston  can  do  so ;  and  since  complainants  can  not  take  advantage 
of  the  privilege,  they  are  injured  by  having  it  accorded  to  others. 

It  is  evident  that  the  disadvantage  under  which  complainants 
labor  is  primarily  due  to  their  unfavorable  location,  and  it  has  been 
repeatedly  held  that  it  is  not  the  province  of  the  Commission  to  over- 
come disadvantages  of  this  nature  by  adjustment  of  transportation 
charges.  Squire  <k  Co.  v.  M.  C  B.  B.  Co.,  4  I.  C.  C.  Rep.,  611.  The 
milling-in-transit  privilege  is  so  generally  allowed,  and  is  of  so  much 
advantage  to  the  public  that  the  Commission  probably  would  not  be 
justified  in  ordering  it  discontinued  where  it  is  allowed  to  all  parties 
similarly  situated  who  wish  to  take  advantage  of  it.  Of  course,  if  the 
privilege  were  denied  to  complainants  and  allowed  to  their  competi- 
tors, the  discrimination  so  practiced  might  be  unlawful;  but  no  such 
claim  is  made  in  this  case.  Therefore  we  are  constrained  to  hold 
that  the  regulation  here  complained  of  does  not  constitute  a  violation 
of  the  statute.  Moreover;  it  is  difficult  to  see  how  the  relief  asked 
would  benefit  complainants.  Certainly  it  will  not  be  contended  that 
even  if  the  milling-in-transit  privilege  were  denied  to  Bangor  and 

13  I.  C.  C.  Rep. 


QUIMBT  BT  AL.   V.   MAINE  CENTRAL  B.   B.   00.   ET  AL.         249 

Lewiston  in  respect  of  Washington  County,  the  Commission  could 
prevent  the  grain  from  being  milled  at  the  point  of  production  and 
shipped  in  its  manufactured  state  to  Washington  County.  If  that 
were  done,  apparently  complainants  would  have  competition  quite 
similar  to  that  from  which  they  now  suflfer. 

Complainants  also  say  that  under  the  milUng-in- transit  arrange- 
ment the  transportation  of  cracked  com  and  com  meal  from  the  mill 
to  final  destination  under  the  through  rate  on  com  constitutes  an 
undue  discrimination  against  com  and  shippers  thereof;  in  other 
words,  there  should  be  a  higher  rate  upon  the  manufactured  product 
than  upon  the  raw  material.  Broadly  speaking,  this  proposition  is 
true,  but  it  has  important  exceptions  which  are  made,  in  the  main, 
for  the  purpose  of  allowing  factories  to  be  located  in  various  parts 
of  the  country,  instead  of  those  points  to  which  they  would  be 
restricted  if  the  rule  in  respect  of  raw  material  and  manufactured 
products  were  strictly  enforced.  We  understand  that  the  practice 
of  carrying  the  milled  product  to  its  destination  at  the  balance  of 
the  through  rate,  plus  the  milling-in-transit  charge,  is  a  common 
feature  of  the  milling-in-transit  privilege,  and  we  would  not  be  jus- 
tified in  condenming  this  feature  of  the  transit  privilege  upon  a 
mere  statement  of  its  existence  and  in  the  absence  of  a  showing  that 
it  does  in  fact  constitute  a  violation  of  the  law.  It  follows  that  this 
complaint  must  be  dismissed.     An  order  will  be  entered  accordingly. 

As  above  indicated,  this  case  has  been  submitted  upon  an  agreed 
statement  of  facts  and  the  decision  is  confined  to  the  case  thus  pre- 
sented. Wliile  the  facts  before  us  are  sufficient  to  enable  us  to  pass 
upon  the  direct  issue  involved,  they  do  not  throw  as  much  light  as 
might  be  desired  upon  collateral  issues.  It  is  observed  that  the 
tariff  in  question  provides  that  the  transit  privilege  will  be  allowed 
by  special  arrangement,  not  otherwise.  The  Commission  is  not 
informed  of  the  nature  or  conditions  of  the  special  arrangement 
required,  but  it  is  of  opinion  that  tliis  provision  is  fairly  open  to 
criticism.  The  transit  privilege,  if  allowed,  should  be  open  to  all 
sliippers  similarly  situated  upon  like  terms,  and  those  terms  should 
be  so  clearly  and  definitely  stated  that  knowledge  thereof  may  be 
acquired  from  examination  of  the  carrier's  tariff.  It  is  also  noted 
that  under  the  so-called  transit  privilege  on  corn  it  is  provided  that 
other  grains  and  their  products  may  be  forwarded  from  the  milling 
point.  This  provision  is  also  believed  to  be  open  to  criticism,  as  it 
departs  entirely  from  the  underlying  idea  of  milling  in  transit  and 
forwarding  the  product  of  the  grain  brought  to  and  stopped  at  the 
milling  point.  No  order  will  now  be  entered  in  this  connection,  but 
it  is  assumed  that  the  carrier  will  promptly  amend  its  tariff  in  accord- 
ance with  the  foregoing  suggestions. 
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Bubmitted  October  H,  1901,    Decided  March  2,  1908. 


1,  On  complaint  of  failure  by  defendant  to  establish  through  routes  and  Joint 

rates  with  complainant  between  interstate  points  on  their  respective 
roads,  it  appeared  that  the  shipping  communities  at  points  on  complain- 
ant's line  between  Coralville,  Iowa,  and  Cedar  Rapids,  Iowa,  do  not  at 
this  time  enjoy  the  benefit  of  any  reasonable  or  satisfactory  through 
route  from  and  to  Chicago  and  other  points  reached  by  defendant ;  Held, 
That  through  routes  and  joint  rates  thereover  which  shall  not  exceed  by 
more  than  10  per  cent  the  class  and  commodity  rates  of  defendant  be- 
tween Chicago  and  other  points  and  Cedar  Rapids,  should  be  estab- 
lished and  maintained  for  the  transportation  of  Interstate  traffic  from 
and  to  Coralville  and  all  other  points  on  complainant's  line  intermediate 
to  Cedar  Rapids  to  and  from  Chicago  and  other  points  on  the  line  of  de- 
fendant via  junction  point  of  the  two  roads  at  Cedar  Rapids. 

2.  Chicago  d  Milwaukee  Electric  Ry.  Co.  v.  lllinoia  Central  R.  R.  Co.,  13  I.  C. 

C.  Rep.  20,  cited  and  affirmed  and  the  distinction  made  between  the 
transportation  requirements  of  mere  loading  points  serving  one  or  more 
farms,  as  described  in  that  case,  and  the  more  extensive  requirements  of 
small  centers  where  general  merchandising  is  done  and  the  products  of 
the  countryside  are  concentrated  for  shipment,  and  coal,  lumber,  and 
"    other  commodities  are  brought  in  to  supply  local  needs. 

F.  F.  Dawley  and  John  A.  Reed  for  complainant. 

Samuel  A.  Lynde  for  defendant 

S.  E.  Lehnen  for  North  Liberty  Elevator  Company,  intervener. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

The  Cedar  Rapids  and  Iowa  City  Railway  &  Light  Company,  in- 
corporated under  the  laws  of  the  state  of  Iowa  in  1903,  owns  a  right 

13 1.  C.  C.  Rep. 


OXDAB  BAPID6  *  IOWA  CITY  BT.  CO.  V.  O.  A  N.   W.  BY.  00.    261 

of  way  100  feet  wide  from  Cedar  Rapids,  Iowa,  southward  to  Iowa 
City,  in  the  same  state,  a  distance  of  about  27^  miles,  over  which 
it  operates  by  electricity  a  single-track  railroad  of  standard  gauge. 
Its  roadbed,  as  is  admitted  by  the  defendant,  is  constructed  in  a 
substantial  manner  and  in  coir&>rmity  with  the  standard  that  is  usual 
with  the  smaller  ateam  railroads  in  that  section  of  the  country.  The 
rails,  70  pounds  to  the  yard,  are  heavier  than  those  customarily  used 
on  the  branch  and  lateral  lines  of  the  larger  carriers  in  that  region. 
The  road  crosses  28  well-built  bridges  and  culverts  constructed,  as 
the  complainant's  witnesses  state,  upon  plans  that  are  practically 
identical  with  those  used  by  the  defendant  in  similar  structures 
on  its  lines.  In  other  respects  the  record  satisfactorily  shows  that* 
the  complainant's  line  is  capable  of  moving  freight  in  trainloads 
as  well  as  in  carloads.  But  its  equipment  is  limited  in  character  and 
quantity;  besides  six  passenger  coaches  and  one  express  car,  it  has 
but  six  freight  cars;  all  its  cars  however  are  equipped  with  standard 
couplers  and  automatic  air  brakes.  It  has  one  electric  motor  of  suffi- 
cient power,  according  to  the  testimony,  to  haul  a  train  of  from  si:t  to 
ten  IcMided  freight  cars.  Its  deficiencies  in  the  matter  of  equipment 
for  carload  traffic  have  heretofore  been  supplied  by  the  defendant  and 
by  the  Chicago,  Milwaukee  A  St  Paul  Railway  Company,  with  both 
of  which  lines  the  complainant  has  physical  connections  at  Cedar 
Rapids. 

The  complainant  is  participating  in  interstate  transportation  and 
has  filed  with  the  Commission  its  schedule  of  local  rates  and  has  made 
them  applicable  also  to  interstate  movements;  and  the  record  shows  a 
growing  traffic  during  the  past  year  in  carload  and  less  than  carload 
quantities  to  and  from  interstate  points.  In  order  to  be  able  to  take 
full  advantage  of  its  opportunities  and  to  meet  the  requirements  of  the 
several  shipping  communities  along  its  line,  the  complainant  has 
requested  the  defendant  to  join  with  it  in  establishing  through  routes 
and  joint  rates  between  interstate  points  on  their  respective  roads. 
The  defendant,  however,  refused  to  enter  into  such  an  arrangement 
on  the  general  ground,  as  stated  by  two  of  its  officials  who  testified  in 
the  case,  that  the  complainant  is  not  in  fact  a  "  full-fledged  "  railroad; 
that  it  is  not  the  policy  of  the  defendant  to  make  such  arrangements 
with  electric  lines  that  can  not  reciprocate  in  the  matter  of  the  ex- 
change of  equipment;  that  such  arrangements  with  small  lines  that 
are  unable  to  furnish  their  percentage  of  equipment  constitute  one  of 
the  chief  causes  of  the  inability  of  the  larger  carriers  to  meet  their 
demands  for  cars ;  and  that  the  usual  result  of  such  arrangements  is 
that  the  larger  carriers  are  compelled  to  furnish  equipment  for  the 
entire  traffic  of  such  lines;  and  this  the  defendant  does  not  consider  a 
good  business  proposition. 
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The  complainant  declines  to  accept  these  reasons  as  satisfactory 
grounds  for  the  refusal  of  its  request.  It  has  therefore  appealed  to 
the  Commission  for  an  order  under  section  15  requiring  the  defendant 
to  establish  such  through  routes  and  joint  rates.  And  in  this  applica- 
tion the  North  Liberty  Elevator  Compainy,  which  is  engaged  at  North 
Liberty  in  buying  and  shipping  grain  to  interstate  points,  has  joined 
by  filing  an  intervening  petition.  The  petition  of  the  complainant  is 
based  upon  its  capacity  to  handle  freight  in  trains  as  well  as  in  car- 
loads and  also  upon  its  contention  that  large  quantities  of  freight 
originate  in  the  territory  tributary  to  its  line,  and  to  the  several  sta- 
tions thereon,  for  which  there  are  now  no  reasonable  or  satisfactory 
through  routes  or  any  joint  rates  from  and  to  the  consuming  and 
producing  points  on  the  line  of  the  defendant.  The  claim  of  the 
intervener  is  that  owing  to  the  fact  that  no  through  routes  and  joint 
rates  are  available  for  the  shipment  of  the  conmiodities  in  which  it 
deals  its  market  is  unduly  limited. 

The  general  principles  controlling  the  exercise  by  the  Commission 
of  the  power  vested  in  it  under  section  15  to  establish  through  routes 
and  joint  rates  in  pases  of  this  kind  have  recently  been  considered  in 
Chicdgo  c&  Milwaukee  Electric  Railway  Company  v.  Illinois  Central 
Railroad  Company  et  alj  13  I.  C.  C.  Rep.,  20.  It  will  not  be  neces- 
sary therefore  to  discuss  again  the  questions  of  law  involved  in  such 
applications.  It  will  suffice  to  examine  the  record  only  so  far  as  may 
be  required  to  ascertain  in  what  material  respects  the  facts  of  this 
case  differ  from  the  facts  appearing  of  record  in  that  case. 

Cedar  Rapids  is  a  commercial  center  of  no  small  importance.  It 
has  a  population  of  29,000  inhabitants.  Passing  southward  from  this 
northern  terminus  the  complainant's  line  runs  through  Swisher,  Cou 
Falls,  and  thence  through  two  small  stations  to  North  Liberty,  where 
the  intervener  is  engaged  in  business  as  heretofore  indicated.  From 
that  point  the  line  proceeds  in  the  same  general  direction  southward 
through  two  small  stations  to  Coralville,  and  thence  to  its  southern 
terminus  at  Iowa  City.  None  of  these  intermediate  points  is  served 
by  any  carrier  other  than  the  complainant.  But  Iowa  City,  also  a 
place  of  some  commercial  activity,  with  a  population  of  8,000,  is 
reached  by  the  Chicago,  Rock  Island  &  Pacific  Railway.  With  the 
lines  of  that  company  the  complainant,  however,  has  no  physical 
connection  there  or  elsewhere. 

The  complainant's  right  of  way  does  not  parallel  the  line  of  any 
steam  railroad.  It  serves  a  section  of  country  of  considerable  area 
that  lies  between  the  tracks  of  the  Chicago,  Rock  Island  &  Pacific 
Railway,  the  Chicago,  Milwaukee  &  St.  Paul  Railway,  and  of  the 
defendant,  and  is  said  to  be  one  of  the  finest  agricultural  sections 
in  Iowa.    The  region  is  well  settled,  and  its  principal  products 
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are  grain  and  stock.  By  some  of  the  witnesses  it  is  estimated  that 
with  better  outlets  to  and  from  consuming  markets  this  producing 
area  would  originate  and  consume  as  many  as  5,000  carloads  of 
freight  yearly,  of  which  75  per  cent  would  come  from  or  be  destined 
to  interstate  points.  From  its  various  loading  stations  the  complain- 
ant actually  hauled  during  the  last  year  423  carloads  of  live  stock,  of 
which  170  carloads  were  consigned  to  points  outside  the  state.  It 
moved  during  that  year  a  total  of  930  carloads  of  freight  of  all  kinds. 

Of  the  several  stations  along  the  line  of  complainant's  road  Swisher, 
9  miles  south  of  Cedar  Rapids,  and  North  Liberty,  18  miles  south  of 
Cedar  Rapids,  are  the  more  important  shipping  points.  At  the  for- 
mer place  there  is  a  grain  elevator,  a  coal  yard,  a  yard  for  loading 
live  stock,  a  general  store,  and  a  lumber  yard.  There  is  sufficient 
business  there  to  require  the  complainant  to  maintain  a  day  and  night 
agent  at  its  station  and  also  to  justify  a  side  track  1,000  feet  in  length. 
The  nearest  station  from  Swisher  on  the  line  of  the  defendant  is 
Fairfax,  some  9  miles  distant.  North  Liberty,  with  a  population  of 
from  400  to  500  inhabitants,  is  a  local  shipping  point  of  growing 
activity.  It  maintains  an  elevator,  a  coal  yard,  a  lumber  yard,  three 
or  four  stores,  and  a  blacksmith  shop.  The  complainant  also  requires 
a  day  and  night  agent  at  its  station  at  this  point.  It  also  has  a  side 
track  there  1,050  feet  in  length.  At  Coralville  there  are  several  stores, 
a  flour  and  feed  mill,  and  an  electric-light  plant  that  furnishes  light 
and  power  to  Iowa  City,  which  is  3  miles  distant.  At  this  point  the 
complainant  also  maintains  a  day  and  night  agent  at  its  station.  A 
number  of  witnesses  residing  and  doing  business  at  and  near  the  vari- 
ous stations  along  the  line  of  the  complainant  unite  in  saying  that  it 
would  be  a  material  advantage  to  them  as  shippers  to  have  the  benefit 
of  through  routes  and  joint  rates,  as  prayed  for  in  the  petition. 

The  record  does  not  clearly  indicate  the  distances  from  all  the 
intermediate  points  on  the  complainant's  line  to  the  nearest  avail- 
able freight-receiving  stations  on  the  lines  of  the  steam  railroads 
that  surround  the  region  in  question.  North  Liberty,  which  is  near 
the  center  of  the  area  and  5  miles  from  Tiffin  in  a  straight  line,  is  7 
miles  from  that  point  by  the  country  roads;  it  is  12  miles  from 
Oxford,  also  a  point  on  the  Rock  Island  road.  It  will  doubtless  be 
agreed  that  these  distances  make  a  long  drive  for  hogs  and  cattle  and 
a  long  wagon  haul  for  grains  and  other  heavy  farm  products  pro- 
duced in  the  immediate  neighborhood  of  North  Liberty;  they  are 
long  distances  for  merchants  to  haul  their  stocks  of  goods.  And 
when  facilities  are  closer  at  hand  over  another  road  we  regard  it  as 
unreasonable  to  require  the  intervener  and  other  shippers  and  mer- 
chants at  North  Liberty  to  go  so  far  in  order  to  reach  a  railroad  sta- 
tion at  and  from  which  they  may  receive  and  ship  their  merchandise 
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under  through  bills  of  lading  and  have  the  benefit  of  joint  through 
rates.  While  some  of  the  other  stations  on  the  complainant's  line 
are  nearer  than  is  North  Liberty  to  freight-receiving  stations  of  the 
regular  carriers,  none  is  so  near  as  to  give  its  merchants  and  shippers 
the  prompt  and  reasonably  convenient  access  to  through  shipping 
facilities  to  which  they  are  fairly  entitled.  The  t?^ansportation  re- 
quirements of  these  small  centers  where  horses,  cattle,  hogs,  and 
other  products  of  the  adjacent  countryside  are  concentrated  for  ship- 
ment, where  some  small  general  merchandizing  is  done,  and  to  which 
lumber,  coal,  and  other  commodities  are  brought  in  to  supply  local 
demands,  are  more  extensive  than  the  transportation  requirements  of 
a  mere  country  loading  point  serving  one  or  more  farms  of  the 
character  described  in  the  case  above  cited.  And  such  centers,  though 
relatively  of  small  commercial  importance,  are  nevertheless  entitled 
to  and  should  receive  at  the  hands  of  the  carriers  ample  facilities  for 
handling  their  traffic  from  and  to  the  markets  on  through  routes  and 
joint  rates. 

On  the  whole  record  we  are  satisfied  that  the  shipping  communities 
on  the  complainant's  line,  the  merchants  and  storekeepers  doing 
business  there,  and  the  farmers  and  other  producers  in  the  regions 
tributary  to  those  points,  do  not  at  this  time  enjoy  the  benefit 
of  any  reasonable  or  satisfactory  through  routes  from  and  to  Chicago 
and  other  points  served  by  the  defendant  carrier.  We  are  also 
satisfied  that  there  is  sufficient  traffic  offered  for  through  movement 
to  justify  the  Commission  in  ordering  the  establishment  of  such 
through  routes  and  joint  through  rates.  These  observations  must  be 
understood  as  applying  to  Coralville  and  to  all  stations  on  the  com- 
plainant's line  north  of  that  point  As  heretofore  stated,  the  south- 
em  terminus  of  the  complainant  is  Iowa  City.  Although  there  was 
an  effort  to  prove  that  the  shippers  of  Iowa  City  are  not  well  served 
by  the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  which  has 
long  maintained  a  freight  and  passenger  station  at  that  point,  the 
contention  is  practically  unsupported  by  testimony  and  we  must  re- 
gard it  therefore  as  being  without  merit.  On  the  evidence  adduced 
we  are  of  the  opinion  that  the  Rock  Island,  through  various  junction 
points  with  the  lines  of  the  defendant,  offers  the  shippers  of  Iowa 
City  and  the  country  district  tributary  to  it  reasonable  and  satisfac- 
tory through  routes  to  and  from  Chicago  and  various  other  points  on 
the  lines  of  the  defendant ;  there  is  therefore  no  sufficient  basis  for  an 
order  establishing  through  routes  from  and  to  Iowa  City  via  the  com- 
plainant's line. 

There  remains  for  consideration,  therefore,  only  the  question  as 
to  what  joint  through  rates  shall  be  established  from  and  to  Cor- 
alville, and  the  intermediate  points  to  the  north  on  the  line  of  the 
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complainant,  to  and  from  Chicago  and  other  points  on  the  line  of 
the  defendant  via  the  junction  point  of  the  two  roads  at  Cedar 
Rapids.  The  class  rates  of  the  defendant,  expressed  in  cents  per  100 
pounds,  between  Chicago  and  common  points  and  Cedar  Rapids  are 
as  follows: 

Claeses 12345ABCDE 


Rates 58   47   35   24   19   24   19   16   14   11 

The  rates  on  some  of  the  more  important  commodities  produced  in 
and  shipped,  in  more  or  less  large  quantity,  from  the  country  sur- 
rounding Cedar  Rapids  are  as  follows: 


Commodity. 

Per 

car. 

Per  100 
pounds. 

Hones  and  mules 

156.00 

Cattle  or  calves 

'    JO.  21 

Hogs .• 1 

.181 

Sheep ' 

.23 

Flaxseed , 

.17 

Wheat 

.13 

Corn  (Mit9,  rye,  and  barley 

.11 

The  towns  of  Beverly,  Fairfax,  Norway,  Watkins,  Blairstown,  and 
Luzerne  lie  on  the  line  of  the  defendant  west  of  Cedar  Rapids  at  dis- 
tances of  6,  9, 15,  20,  25,  and  30  miles,  respectively.  All  these  points 
are  grouped  by  the  defendant  with  Cedar  Rapids  and  take  the  same 
class  rates.  As  far  west  as  Watkins  the  rates  on  the  commodities 
above  mentioned  are  also  substantially  the  same  as  the  rates  on  the 
same  commodities  to  Cedar  Rapids.  Lying  some  miles  west  of  the 
right  of  way  of  the  complainant  are  Fairfax,  Walford,  and  Amana  on 
the  Chicago,  Milwaukee  &  St.  Paul,  and  Oxford  and  Tiffin  on  the  line 
of  the  Chicago,  Rock  Island  &  Pacific ;  all  of  which  points  have  been 
grouped  by  the  respective  roads,  so  far  as  rates  are  concerned,  more 
or  less  closely  with  Cedar  Rapids.  While  it  may  not  be  quite  accu- 
rate to  say  that  they  all  take  the  Cedar  Rapids  class  and  commodity 
rates,  such  a  statement  would  be  substantially  true,  for  the  varia- 
tions, where  variations  exist  at  all,  are  very  slight.  Moreover,  the 
class  and  commodity  rates  between  Chicago  and  common  points 
and  Iowa  City  are  substantially  the  same  as  the  Cedar  Rapids  rates. 
Coralville  and  points  north  of  it,  intermediate  to  Cedar  Rapids,  thus 
lie  in  a  group  of  points  taking  practically  the  same  rates  to  and  from 
Chicago.  And  therefore  to  deny  to  them  equal  rates  with  those 
points  will  manifestly  leave  shippers  on  the  line  of  the  complain- 
ant at  a  disadvantage.  Nevertheless  some  recognition  must  be  given 
to  the  well-established  rule  that  joint  rates  over  two  or  more  connect- 
ing lines  may  and  ought  ordinarily  to  be  higher  than  the  rates  on 
one-line  movements.    Taking  all  these  elements  into  consideration, 
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a  proper  adjustment  of  the  matter  would  seem  to  require  us  to  group 
Coralville  with  all  other  points  on  complainant's  line  intermediate 
to  Cedar  Rapids,  and  to  establish  joint  through  rates  between  the 
group  so  formed  and  all  interstate  points  on  the  defendant's  line  by 
adding  10  per  cent  to  the  defendant's  class  and  commodity  rates  be- 
tween Cedar  Rapids  and  other  points  on  its  line.  It  will  be  under- 
stood, however,  that  the  joint  rates  so  to  be  established  shall  in  no  case 
exceed  the  combination  of  locals  on  Cedar  Rapids.  In  case  no  agree- 
ment can  be  reached  by  the  two  companies  as  to  the  divisions  of  the 
joint  through  rates  so  established,  the  Commission  upon  suggestion 
by  either  of  them  will  give  the  matter  further  consideration  and  will 
direct  what  the  divisions  shall  be. 
An  order  may  be  entered  accordingly. 
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No.  1156. 

F.J.GENTRY 

v. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 
AND  CHOCTAW,  OKLAHOMA  &  GULF  RAILROAD  COM- 
PANY. 


Submitted  January  f ,  1908.    Decided  March  9,  1908. 


For  reasona  given  in  Haines  v.  C,  R.  L  &  P.  Ry.  Co,  et  al.,  13  I.  C.  C.  Rep.,  214,  the 
complaint  in  this  case  is  dismissed. 

West,  Scott  <k  Otjen,  F.  G.  Walling,  and  F.  L.  Boynton  for  com- 
plainant. 

E,  B.  Peirce  and  M.  L.  BeU  for  defendants. 

Report  of  the  Commission. 

Lane,  Commissioner: 

This  complaint  was  filed  on  June  28,  1907,  by  a  retail  coal  dealer, 
residing  at  Pond  Creek,  Okla. 

The  complaint  is  as  to  rates  on  coal  from  Hartford  and  Huntington, 
Ark.,  and  Alderson,  Krebs,  Dow,  McAlester,  Fairville,  Wilburton, 
Haileyville,  Burr  Oak,  Baker,  Howe,  Gowan,  Mulberry,  and  Henry- 
etta,  all  in  the  state  of  Oklahoma  (formerly  Indian  Territory),  to 
Pond  Creek  and  other  points  in  Grant  County,  Okla. 

This  case  is  in  all  respects  the  same  as  that  of  Haines  v.  Chicago, 
Rock  Island  <&  Pacific  Railway  Company  et  ah,  13  I.  C.  C,  Rep.  214, 
and  for  the  reasons  therein  stated  this  complaint  will  be  dismissed. 
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No.  1126. 

WYMAN,  PARTRIDGE  &  COMPANY;  NORTH  STAR  SHOE 
COMPANY;  McDONALD  BROTHERS  COMPANY;  POWERS 
MERCANTILE  COMPANY;  L.  S.  DONALDSON  COMPANY; 
MINNEAPOLIS  DRY  GOODS  COMPANY;  JOHN  W.  THOMAS 
COMPANY;  PLANT  RUBBER  COMPANY;  FRANK  S.  GOLD 
COMPANY;  THE  GRIMSRUD  SHOE  COMPANY;  ELIEL- 
JERlkLAN  DRUG  COMPANY;  GEORGE  R.  NEWELL  &  COM- 
PANY; HURTY-SIMMONS  HARDWARE  COMPANY;  LIND- 
SAY BROTHERS;  W.  B.  &  W.  G.  JORDAN;  GREEN  DeLAIT- 
TRE  COMPANY;  THE  PALACE  CLOTHING  HOUSE;  THE 
JOHN  LESLIE  PAPER  COMPANY;  BRADSHAW  BROTHERS; 
MINNEAPOLIS  IRON  STORE  COMPANY;  WINSTON- 
HARPER-FISHER  COMPANY;  SLOCUM  BERGREN  COM- 
PANY; W.  S.  NOTT  COMPANY;  W.  K.  MORISON  &  COM- 
PANY; BOUTELL  BROTHERS;  NEW  ENGLAND  FURNI- 
TURE AND  CARPET  COMPANY;  TWIN  CITY  SHOE  COM- 
PANY; KENNEDY,  ANDREWS  DRUG  COMPANY;  THE 
WILLIAJkIS  HARDWARE  COMPANY;  KELLOGG-MACKAY- 
CAMERON  COMPANY;  WARNER  HARDWARE  COMPANY; 
GALE-MONROE  COMPANY;  McCLEIJAN  PAPER  COM- 
PANY; DAYTON  DRY  GOODS  COMPANY,  AND  CHICAGO 
ASSOCLATION  OF  COMMERCE,   INTERVENER, 

V. 

BOSTON  &  MAINE  RAILROAD;  NEW  YORK,  NEW  HAVEN 
&  HARTFORD  RAILROAD  COMPANY;  NEW  YORK  CEN- 
TRAL  &  HUDSON  RIVER  RAILROAD  COMPANY;  PENN- 
SYLVANIA RAILROAD  COMPANY;  GRAND  TRUNK  RAIL- 
WAY OF  CANADA;  ERIE  RAILROAD  COMPANY;  DELA- 
WARE, LACKAWANNA  &  WESTERN  RAILROAD  COM- 
PANY; LEHIGH  VALLEY  RAILROAD  COMPANY;  ERIE 
&  WESTERN  TRANSPORTATION  COMPANY;  CANADA  AT- 
LANTIC TRANSIT  COMPANY;  MUTUAL  TRANSIT  COM- 
PANY; PORT  HURON  &  DULUTH  LINE  OF  STEAMERS: 
WESTERN  TRANSIT  COMPANY;  GREAT  NORTHERN 
RAILWAY  COMPANY;  NORTHERN  PACIFIC  RAILWAY 
COMPANY;  WISCONSIN  CENTRAL  RAILWAY  COMPANY; 
CHICAGO,  ST.  PAUL,  MINNEAPOLIS  &  OMAHA  RAILWAY 
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COMPANY;  MINNEAPOLIS,  ST.  PAUL  &  SAULT  STE.  MARIE 
RAILWAY  COMPANY,  AND  CHICAGO,  MILWAUKEE  & 
ST.  PAUL  RAILWAY  COMPANY. 


SubmitUd  March  7,  1908.    Decided  March  16, 1908. 


1.  Unless  a  railway  forming  a  part  of  a  lake-and-rail  route  sees  fit  to  hold  itself 

responsible  for  losses  arising  from  perils  of  the  sea,  it  should  tender  to  the  pub- 
lic a  transportation  contract  which  leaves  shippers  free  to  arrange  for  their  own 
marine  insurance. 

2.  The  defendants  advanced  their  through  rates  from  eastern  points  to  Chicago  and 

Minneapolis  3  cents  per  100  pounds  on  first  class  and  1)  cents  on  Bule  25,  etc., 
'  and  these  new  rates  included  the  cost  of  marine  insurance.  The  bill  of  lading 
issued  did  not  show  definitely  the  rights  of  the  shippers  thereunder;  Edd, 
That  the  advanced  rates  are  unreasonable  and  should  be  reduced  unless  the 
carriers  issue  bills  of  lading  making  them  responsible  for  loss  by  perils  of 
the  sea. 

Fred  B.  Dodge  for  complainants. 

H.  C.  Barlow  for  Chicago  Association  of  Commerce,  Intervener. 

Clyde  Brown,  0.  8.  Patterson,  W.  8.  Jenney,  and  G.  F.  Browned 
for  New  York  Central  &  Hudson  River  Railroad  Company,  Pennsyl- 
vania Railroad  Company,  Erie  Railroad  Company;  Delaware,  Lack- 
awanna &  Western  Railroad  Company;  Erie  &  Western  Transpor- 
tion  Company,  Mutual  Transit  Company,  and  Western  Transit  Com- 
pany. 

REPORT   OF   THE    COMMISSION. 

Prouty,  Commissioner: 

Three  routes  exist  for  the  transportation  of  merchandise  from  the 
east  to  the  west — the  all-rail,  the  ocean-and-rail,  and  the  rail-and-lake. 
By  the  first,  as  its  name  implies,  the  transportation  is  entirely  by  rail; 
by  the  second  freight  is  carried  from  some  Atlantic  seaport  like  New 
York  or  Boston  to  some  more  southerly  port  like  Norfolk,  from  which 
it  is  taken  by  rail  to  destination;  by  the  third  traffic  moves  from  the 
eastern  point  to  some  port  upon  the  Great  Lakes  like  Buffalo,  is  thence 
transported  by  water  to  a  western  lake  port  like  Chicago  or  Duluth, 
and  from  thence  again  by  rail  to  destination  if  that  be  an  interior 
point.  There  is  a  fourth  route  termed  the  ''canal-and-lake''  route, 
being  through  the  Erie  Canal  to  Buffalo  and  thence  via  the  Great 
Lakes  and  rail,  but  this  route  may  be  omitted  from  the  discussion. 

When  the  second  and  third  of  the  above  routes  are  used  a  certain 
amount  of  water  transportation  is  involved.  In  accordance  with  the 
terms  of  the  Harter  Act,  so  called,  water  carriers  may  exempt  them- 
selves from  responsibility  on  account  of  perils  of  the  sea,  except  in  so 
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far  as  the  loss  results  from  their  own  negligence,  and  to  secure  pro- 
tection against  these  perils  of  the  sea  for  which  the  carrier  is  not 
responsible  marine  insurance  is  usually  taken  out.  The  cost  of  this 
insurance  has  been  and  is  included  in  the  rate  which  applies  via  the 
ocean-and-rail  route,  but  the  almost  universal  rule  is  for  the  shipper 
to  himself  provide  this  insurance,  and  such  had  always  been  the  prac- 
tice upon  the  rail-and-lake  route  up  to  the  season  of  1907. 

At  the  opening  of  navigation  in  1907  rail-and-lake  rates  were 
advanced  and  the  cost  of  insurance  was  included  in  the  rate.  These 
advances  were:  To  Minneapolis  3  cents  on  first  'and  second  class, 
li  cents  on  Rule  25, 1  cent  on  the  third,  fourth,  and  fifth  classes  and 
Rule  26,  and  one-half  cent  on  the  sixth  class.  Rates  to  Chicago  were 
at  first  advanced  but  2  cents  upon  the  first  two  classes,  but  in  July 
another  cent  was  added,  thus  making  the  advance  to  Chicago  the 
same  as  to  Minneapolis  except  on  Rule  25,  which  was  advanced  2 
cents  to  Chicago.  During  the  season  a  reduction  of  1  cent  was  made 
in  the  sixth  class,  thus  producing  a  final  reduction  of  one-half  cent 
in  that  class.  The  lawfulness  of  these  advances  and  of  the  advanced 
rates  as  they  exist  was  attacked  by  the  complaint  as  originally  filed. 

The  original  complainants  were  merchants  located  and  doing  busi- 
ness in  the  city  of  Minneapolis  who  had  occasion  to  ship  from  various 
points  in  the  east  via  this  route.  After  the  filing  of  the  complaint 
the  Merchants'  Association  of  Chicago,  representing  certain  shippers' 
in  that  city,  filed  an  intervening  petition  which  put  in  issue  not  only 
the  reasonableness  of  the  advanced  rates,  but  also  claimed  that  these 
advances  by  being  applied  to  Chicago  and  Minneapolis  while  no  cor- 
responding advances  were  made  at  St.  Louis,  worked  a  discrimination 
against  the  former  cities.     This  claim  will  be  first  considered. 

St.  Louis,  Chicago,  and  Minneapolis  all  compete  in  jobbing  goods 
throughout  Missouri  River  territory  and  territory  west  extending  as 
far  as  the  Pacific  coast.  In  order  that  these  localities  may  be  upon 
a  substantial  parity  in  this  business,  it  is  necessary  that  the  rates 
upon  which  they  bring  their  supplies  from  eastern  points  of  produc- 
tion should  bear  a  certain  relation  to  one  another,  and  such  relation 
has  been  for  a  long  time  in  the  past  established  and  maintained.  Of 
the  three  routes  above  mentioned  the  standard  is  the  all-raU,  the 
rates  of  the  other  two  being  somewhat  less  and  made  with  reference 
to  the  all-rail  rates.  It  appears  that  the  ocean-and-rail  rates  have 
differed  by  a  fixed  arbitrary  or  differential  from  the  all-raU  rates, 
but  this  does  not  seem  to  have  been  true  of  the  rail-and-lake  rates. 
Taking  New  York  as  the  point  of  origin  in  the  East  and  the  first- 
class  rate  as  illustrative  of  all  the  classes,  the  rail  rate  to  Chicago  has 
been  75  cents,  to  St.  Louis  87  cents,  while  the  ocean-and-rail  is,  in 
each  case,  10  cents  lower  than  the  all-rail,  being  65  cents  to  Chicago 
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and  77  cents  to  St.  Louis.  The  rail-and-lake  rate  since  1901  has 
been  59  cents  to  Chicago  and  77  cents  to  St.  Louis;  that  is,  while 
the  rail-and-lake  rate  has  been  6  cents  lower  than  the  ocean-and-rail 
at  Chicago;  it  has  been  the  same  at  St.  Louis.  The  advance  in  1907 
made  that  rate  62  cents  to  Chicago,  but  left  it  77  cents  to  St.  Louis. 

If  the  cost  of  bringing  merchandise  from  eastern  points  to  Chicago 
were  materially  increased,  while  remaining  the  same  at  St.  Louis,  this 
would  be  strong  ground  for  claiming  that  Chicago  was  subjected  to 
imfair  treatment.  It  does  not  seem  probable  that  the  effect  of  the 
present  change  can  be  at  all  serious.  The  relation  in  the  all-rail  and 
the  ocean-and-rail  rates  still  remains  the  same,  and  the  advance  in  the 
rail-and-lake  rates  is  comparatively  slight.  Those  rates  were  UQt  ad- 
vanced to  St.  Louis  because  they  were  already  equal  to  the  ocean-and- 
rail  rates,  and  since  the  ocean-and-rail  is  a  somewhat  more  desirable 
route  than  the  rail-and-lake,  it  is  evident  that  no  business  would  move 
imder  a  higher  rate.  In  other  words,  Chicago  would  not  have  been 
benefited  by  an  advance  in  the  rail-and-lake  rate  to  St.  Louis,  the  only 
effect  being  to  divert  the  small  amount  of  business  which  now  moves 
over  that  route  to  the  other  available  routes.  We  do  not  feel,  there- 
fore, that  if  this  advance  is  justifiable  upon  other  grounds  it  should  be 
condemned  as  unlawful  simply  because  the  addition  was  made  at 
Chicago  without  a  corresponding  increase  at  St.  Louis. 

This  leaves  the  question  upon  the  original  complaint,  under  which 
the  first  objection  seems  to  be  that  these  advances,  if  they  cover  the 
cost  of  insurance  and  are  made  for  that  purpose,  place  that  cost  upon 
shippers  of  high-grade  commodities  instead  of  distributing  it  equally 
over  different  classes  of  freight.  These  advances  are  3  cents  upon 
the  first  and  second  classes,  only  1  cent  upon  the  third,  fourth,  and 
fifth,  and  a  reduction  of  one-half  cent  upon  the  sixth  class.  Hence, 
if  insurance  were  effected  by  the  100  pounds  it  is  evident  these 
increases  would  rest  most  heavily  upon  the  higher  classes.  In  point 
of  fact,  insurance  is  based  upon  value,  the  cost  increasing  with  the 
amount  insured.  Since  commodities  shipped  under  the  higher  classes 
are  usually  much  more  valuable  per  100  pounds  than  those  shipped 
under  the  lower  classes,  it  does  not  necessarily  follow  that  an  addi- 
tion of  1  cent  upon  class  4  may  not  be  equivalent  in  cost  of  insurance 
to  an  advance  of  3  cents  upon  class  1.  The  rate  applicable  to  class  6 
was  reduced,  and  this  class  therefore  bears  no  part  of  the  cost  of 
insurance,  while  obtaining  certain  benefits  therefrom.  But  with 
respect  to  the  other  classes  this  claim  of  the  complainants  could  only 
be  sustained  by  an  examination  in  detail  of  the  value  of  the  different 
articles  actually  moving  under  this  tariff. 

Wyman,  Partridge  &  Company,  whose  firm  name  heads  the  Ust  of 
complainants,  shipped  during  the  season  of  1907  goods  of  the  value  of 
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33,000,000  by  this  route,  and  the  value  of  the  shipments  of  Marshall 
Field  &  Company,  of  Chicago,  represented  by  the  intervening  asso- 
ciation, was  $12,000,000  for  the  same  period.  Many  small  ship- 
ments move,  however,  by  this  route,  and  while  the  large  shipper  finds 
no  difficulty  in  securing  his  own  insurance  the  small  shipper  would 
prefer  to  have  that  matter  attended  to  by  the  railway  without  action 
upon  his  part.  If  the  shipper  obtained  through  this  insurance  taken 
out  by  the  carrier  proper  protection  without  material  increase  of 
expense  to  him,  we  think  the  present  arrangement  would  be  better 
than  the  old  practice  under  which  each  shipper  prociured  his  own 
insurance. 

The  representative  of  Wyman,  Partridge  &  Company  testified  that 
the  advance  in  transportation  charges  exceeded  by  about  15  to  20 
per  cent  the  cost  of  insurance.  He  also  stated  that  he  would  not 
seriously  object  to  the  advance  in  rates  provided  the  protection 
obtained  under  the  insurance  effected  by  the  carrier  could  be  relied 
upon.  His  company  felt  that  it  could  not  be  and  actually  expended 
some  $2,500  in  obtaining  marine  ins\u*ance  during  the  season  of  1907, 
notwithstanding  that  such  insiurance  was  also  provided  by  the  trans- 
portation company.  The  serious  question,  therefore,  is  whether  this 
rate,  embracing  the  cost  of  insiu-ance,  is  one  proper  to  be  tendered 
the  public. 

When  the  shipper  himself  effects  his  own  marine  insurance  he  re- 
ceives a  policy  which  states  the  terms  and  conditions  upon  which 
that  insurance  is  placed.  If  a  loss  is  not  paid  he  has  a  contract  upon 
which  he  can  bring  suit  and  he  may  select  such  insurance  company 
that  this  suit  can  be  brought  in  the  state  of  his  residence. 

There  is  the  greatest  uncertainty  just  what  protection  the  shipper 
secures  imder  the  arrangement  which  is  attacked  by  this  proceeding. 
The  rate  is  a  joint  through  rate  applicable  over  both  the  rail  and  the 
water  line.  Undoubtedly,  these  carriers  might,  if  they  saw  fit,  issue 
bills  of  lading  which  would  make  them  responsible  for  loss  by  peril 
of  the  sea.  Under  such  a  contract  for  transportation  the  carrier 
would  stand  responsible  for  loss  upon  the  water,  would  thereby  ac- 
quire an  insurable  interest  in  the  goods  as  against  such  loss,  and 
might  take  out  marine  insurance  for  its  own  benefit.  In  case  of  loss 
it  would  be  liable  to  the  shipper  and  would  look  for  indemnity  to  the 
insurance  company. 

But  such  is  not  the  contract  which  these  defendants  make  with 
their  shippers.  As  already  said,  they  may  exempt  themselves  from 
those  perils  of  the  sea  which  are  not  due  to  their  own  negligence,  and 
without  exception  they  do  this  by  the  terms  of  the  bills  of  lading 
which  are  issued.  They  are  not,  therefore,  liable  as  common  car- 
riers for  loss  upon  the  water  not  due  to  the  negligence  of  the  water 
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carrier.  Wliat  they  undertake  to  do  is  to  procure  insurance  which 
shall  indemnify  not  the  carrier  but  the  Clipper  against  such  loss. 

The  testimony  does  not  show  dearly  what  contract  of  insurance  is 
executed.  It  seems  to  be  a  general  policy  upon  the  cargo  for  the 
benefit  of  whosoever  may  be  interested.  The  name  of  no  shipper  is 
specified,  the  value  of  no  invoice  is  known,  the  value  of  the  entire 
cargo  is  not  known  and  can  not  be  known.  The  shipper  has  no 
information  as  to  the  company  in  which  the  insurance  has  been 
placed,  nor  as  to  the  nature  of  the  policy  which  has  been  taken  out, 
nor  as  to  the  conditions  which  he  must  perform  in  order  to  perfect 
his  claim  in  the  event  of  loss.  If  loss  occurs  he  knows  not  whom  to 
sue  nor  where  to  sue,  and  the  company  may  be  one  upon  whom  no 
service  can  be  obtained  without  going  into  some  foreign  jurisdiction 
at  great  expense. 

We  do  not  feel  that  diippers  should  be  forced  to  rely  upon  this 
sort  of  an  undertaking  for  protection.  Without  doubt  these  carriers 
might,  if  they  saw  fit,  as  already  suggested,  contract  to  indemnify 
the  shipper  against  loss  due  to  perils  of  the  sea.  In  such  event  the 
carrier  itself  would  become  the  insurer  and  the  shipper  would  require 
no  additional  insurance.  It  would  be  entirely  immaterial  to  the 
shipper  whether  the  carrier  did  or  did  not  protect  itself  by  insurance 
against  possible  loss.  This  kind  of  a  rate  these  carriers  might  have 
estabUshed  and  they  might  with  propriety  have  made  a  somewhat 
higher  charge  than  was  imposed  imder  ihb  old  tariff  where  the  shipper 
himself  was  obliged  to  incur  the  expense  of  tins  marine  insurance. 

If  the  carrier  elects,  as  it  undoubtedly  may,  to  exempt  itself  from 
liability  for  perils  of  the  sea,  then  we  think  the  shipper  should  be  left 
free  to  place  his  own  insurance  as  he  sees  fit.  Such  insurance  under 
that  kind  of  a  transportation  contract  is  no  part  of  the  transportation 
service.  The  right  of  the  carrier  to  effect  this  insurance  for  the 
benefit  of  the  shipper  without  authority  is  doubtful;  and  assuming 
the  right  to  exist,  the  justice  of  forcing  upon  the  public,  at  its  expense 
and  against  its  protest,  an  arrangement  of  this  kind  is  still  more 
doubtful.  In  our  opinion,  imless  the  railway  sees  fit  to  assume  these 
perils  of  the  sea  it  should  tender  to  the  public  a  transportation  con- 
tract which  leaves  shippers  free  to  arrange  for  their  own  marine 
insurance. 

It  has  already  been  noted  that  Wyman,  Partridge  &  Company 
took  out  insurance ,  for  which  they  paid  some  $2,500  during  the 
season  of  1907,  acting  in  this  respect  precisely  as  though  no  insurance 
had  been  effected  by  the  railway.  It  further  appeared  that  in  one 
or  two  cases  large  shippers  held  the  written  guaranty  of  the  line 
which  thej^  patronized  that  loss  upon  the  water  should  be  made  good 
by  the  carrier.    It  is  needless  to  observe  that  serious  discrimination 
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might  result  where  one  shipper  held  this  sort  of  a  guaranty  while  the 
general  pubUc  had  no  similar  assurance. 

The  defendants  sought  on  the  trial  to  justify  these  advances  by 
increased  cost  of  operation,  and  introduced  testimony  tending  to  show 
that  the  expense  of  handling  this  westbound  traffic  was  greater 
during  the  year  1907  than  it  was  during  the  year  1906.  From  this 
they  argued  that  even  if  the  sliipper  feels  obliged  to  eflFect  his  own 
insurance  in  the  future  as  in  the  past  he  should  still  pay  the  higher 
charge. 

When  this  rate  was  advanced  many  of  the  defendants  stated  that 
the  advance  had  been  made  for  the  purpose  of  covering  the  cost  of 
insurance.  Several  of  the  answers  take  the  same  ground.  While  we 
must  give  due  weight  to  this  claim  of  the  defendants  and  the  evidence 
which  sustains  it,  the  whole  record  suggests  that  it  was  an  after- 
thought required  by  the  necessities  of  the  defense  rather  than  by  the 
necessities  of  the  carriers. 

It  fairly  appears  that  the  carriers  can  effect  this  insurance  in  the 
manner  they  do  much  cheaper  than  it  has  been  purchased  in  the  past 
by  shippers  acting  individually,  and  also  that  the  insurance  thus 
obtained  would  afford  adequate  protection  to  the  carrier  against  loss 
from  perils  of  the  sea  and  perhaps,  to  some  extent,  against  its  UabiUty 
as  a  common  carrier.  The  present  arrangement  is  therefore  to  the 
advantage  of  the  carrier.  In  the  past  this  insurance  has  cost  the 
shipper  something,  and  he  can  well  afford  to  pay  a  somewhat  higher 
rate  if  he  obtains  the  same  protection  from  the  carrier  which  he  has  pre- 
viously enjoyed  from  the  insurance  company.  The  advances  in  rate 
amount  to  something  more  than  the  saving  in  insurance,  but,  under 
all  the  circumstances,  we  do  not  think  that  it  would  be  unreasonable 
to  impose  this  additional  burden;  in  other  words,  we  should  feel 
satisfied  to  leave  these  present  rates  in  effect  provided  the  carrier 
did  in  fact  extend  to  the  shipper  that  protection  against  those  perils 
of  the  sea  which  was  formerly  secured  by  his  insurance,  and  which  he 
is  supposed  to  pay  for  in  these  advanced  rates. 

We  do  not  think  that  the  present  arrangement  upon  the  part  of  the 
carriers  gives  him  any  protection  upon  which  he  is  bound  to  rely. 
Therefore  it  adds  nothing  to  the  value  of  the  service  to  him  and 
affords  no  justification  for  the  advance.  Since  the  justification  for 
the  rate  fails,  the  rate  itself,  under  present  conditions,  must  be  con- 
demned. Existing  rail-and-lake  rates,  in  cents  per  100  pounds,  for 
the  following  classes  are  from  New  York: 


To- 

CUm 
1 

Class 
2 

Role 
26 

3 

Role 
26 

Class 

4 

Class 
6 

Class 
0 

CMcago 

03 

83 

64 

72 

46 

(JOJ 

41 
64 

33 
43 

30' 
88 

26 
82 

21 

liinneapolls 

26 
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In  our  opinion  these  rates  are  excessive  and  ought  not  to  exceed 
for  the  future,  in  cents  per  100  pounds,  the  following: 


To- 


Claaa  Class 
1         2 


Role 
25 


Class 
8 


Rale 
20 


Class 

4 


Class 
6 


Class 
6 


Chicago 

Minneapolis. 


^ 


No  order  will  be  made  until  May  1,  1908.  An  order  will  then  be 
issued  putting  in  the  reduced  rates  above  named,  imless  the  defend- 
ants have  previously  tendered  a  contract  of  shipment  under  which 
the  shipper  receives  the  same  protection  which  he  has  formerly  had 
under  his  policy  of  mamie  insurance,  and  make  the  necessary  changes 
in  their  tariffs,  if  any  are  required. 

IS  1. 0.  0.  B^. 
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No.  1127. 
COSMOPOLITAN  SHIPPING  COMPANY 

V. 

HAMBURG-AMERICAN  PACKET  COMPANY;  NORTH  GER- 
MAN LLOYD  STEAMSHIP  COMPANY;  WILSON  (HULL) 
LINES,  AND  SCANDINAVLA^-AMERICAN  LINE. 


Submitted  January  8, 1908.    Decided  March  9,  1908, 


1.  Complaint  in  this  case  alleges  that  defendant  steamship  companies  transport 

traffic  under  through  bills  of  lading  between  inland  points  of  the  United 
States  and  foreign  ports  and  are  thereby  subject  to  the  jurisdiction  of  this 
Commission;  that  such  defendants  have  made  an  arrangement  for  the  pooling 
of  eastbound  export  traffic  moving  by  rail  to  Atlantic  ports  and  thence  by 
steamship  lines  to  points  in  Denmark,  Sweden,  Norway,  Finland,  and  German 
points  on  the  Baltic;  that  this  *' Baltic  pool"  arbitrarily  determines  the  ulti- 
mate rates  from  such  inland  points  of  the  United  States  to  such  foreign  ports 
via  the  North  Atlantic  ports;  and  that  the  Hamburg-American  Packet  Com- 
pany maintains  a  monopoly  of  westbound  and  eastbound  traffic  forwarded  on 
local  and  on  through  bills  of  lading  between  Germany  and  other  continental 
countries  and  inland  cities  of  the  United  States.  The  prayer  is  that  the 
Commission  declare  the  ''Baltic  pooP'  to  be  an  illegal  pooling  of  freights 
under  the  act,  that  the  monopoly  of  the  Hamburg- American  Packet  Company 
be  declared  unlawful,  and  that  general  relief  be  granted.  To  this  complaint 
defendants  demur,  on  the  grounds  (1)  that  this  Commission  has  no  jurisdiction 
of  the  subject-matter,  or  power  to  proceed  against  defendants,  and  (2)  that  the 
complaint  sets  forth  no  matter  which  is  cognizable  by  this  Commission,  or 
which  it  has  been  given  authority  to  remedy.  Held,  That,  for  reasons  stated 
in  the  opinion,  the  demurrer  will  be  sustained  and  the  complaint  dismissed. 

2.  This  Commission  has  no  jurisdiction  as  to  shipments  moving  from  ports  of  the 

United  States  to  a  foreign  country  not  adjacent  when  such  shipments  are  not 
carried  by  rail,  or  by  rail  and  water,  from  an  inland  point  of  origin  to  a  port 
of  transshipment.  An  inland  movement  of  export  or  import  traffic  is  a  con- 
dition precedent  to  the  attaching  of  juripdiction. 

3.  The  jurisdiction  of  this  Commission  is  not  to  be  determined  by  anything  other 

than  the  language  of  section  1  of  the  act,  and  in  this  section  is  found  a  clear 
distinction  drawn  between  interstate  commerce  and  foreign  commerce  to  a 
country  not  adjacent  to  the  United  States;  and  this  distinction  saves  such 
foreign  commerce  from  the  effect  of  that  provision  of  the  section  as  to  con- 
tinuous carriage  beyond  the  American  seaboard. 
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4.  The  GompuaEdon  may  regulate  int«n(ate  traffic,  whether  by  nil  or  by  a  ccHnbined 

nil*and-water  route,  from  point  of  receipt  to  point  of  delivery;  but  the  Gom- 
miBBion  in  its  control  over  foreign  c<»nmerce  is  limited  to  llie  regulation  of 
such  traffic,  whether  by  railroad  or  by  a  combination  of  nil  and  water  canieniy 
from  and  to  the  point  of  transshipment. 

5.  The  act  provides  no  machinery  by  which  its  provisions  can  be  enforced  as  to 

tnns- Atlantic  steamship  lines;  the  absence  of  such  provision  can  be  explained 
only  by  accepting  the  interpretation  that  the  Commission  has  no  jurisdiction 
in  the  premises. 

6.  The  pooling  of  traffic  by  water  carrien  is  plainly  a  matter  over  wbicb.  this  Com- 

mission has  no  jurisdiction.  • 

7.  A  rail  earner  may  control,  or  connect  with,  a  line  of  steamdiipe  engaged  in  foreign 

commerce,  with  which  it  may  interchange  business  as  freely  as  with  another 
rail  carrier,  and  it  may  quote  a  combined  nte  for  the  through  movement, 
the  agent  of  the  railroad  colnpany  acting  as  the  agent  of  the  steanuMp  company 
in  so  doing. 

8.  The  act  provides  that  this  Commission  shall  exercise  jurisdiction  over  the  inland 

portion  of  the  haid,  either  to  or  from  the  foreign  country;  and  it  must  logically 
and  necessarily  follow  that  the  nte  which  must  be  filed  with  the  Commission 
under  section  6  of  the  act  is  the  nte  governing  such*  movement.  On  foreign 
commerce  the  nte  to  be  published  with  this  Comminion  should  be  the  rate 
to  the  port  and  from  the  port— an  open  rate,  which  any  who  desire  to  do  so 
may  use  with  equal  advantage. 

9.  This  position  does  not  conclude  the  Commission  against  an  examination  into  the 

relation  which  exists  between  the  rail  carrien  of  the  United  States  and  the 
defendant  water  carrien  and  condemnation  of  such  arrangement,  if  ttie  rail 
carrien  to  the  seaboard  are  by  any  means  whatsoever  disobeying  any  provision 
of  the  act  or  omitting  to  comply  with  its  every  requirement. 

Ward  W.  Piersan  and  FranJc  L.  NeaU  for  complainant. 
John  0.  Spooner,  WiUiam  0.  Choate,  and  Harrington  Putnam  for 
defendants. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  Commission  is  petitioned  in  this  case  to  restrain,  control,  and 
regulate  the  practices  of  the  trans-Atlantic  steamship  lines  named 
as  defendants. 

The  complainant,  a  New  Jersey  corporation,  operates  a  line  of 
steamships  out  of  the  port  of  Philadelphia  to  Copenhagen,  Denmark; 
Rotterdam,  Holland,  and  Leith,  Scotland.  The  defendants  are  ocean 
carriers  between  various  ports  of  the  United  States  and  foreign 
ports;  the  Hamburg-American  Packet  Company  transporting  traffic 
between  Boston,  New  York,  Philadelphia,  Baltimore,  Norfolk,  and 
Newport  News,  and  Hamburg,  Germany;  the  North  German  Lloyd 
Steamship  Company  between  New  York  and  Philadelphia  and 
Bremen,  Germany;  the  Wilson  (Hull)  lines  between  Boston  and  \ 
New  York  and  Hull,   England;   the    Scandinavian-American  line  ] 

between  Boston  and  New  York  and  Copenhagen,  Denmark. 

It  is  alleged  in  the  complaint  (and  this  allegation  is  the  foundation 
of  the  present  proceeding)  that  the  defendants  transport  traffic  under 
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through  bills  of  lading  between  inland  points  in  the  United  States,  such 
as  Chicago,  St.  Louis,  Kansas  City,  Omaha,  Minneapolis,  Duluth, 
Cleveland,  and  the  foreign  ports  whereat  such  steamship  lines  touch, 
and  by  so  doing  have  established  an  arrangement  for  continuous  car- 
riage or  shipment  which  subjects  such  steamship  lines  to  the  jurisdic- 
tion of  this  Commission,  under  the  language  of  section  1  of  the  act  to 
regulate  commerce,  which  reads: 

The  provisions  of  this  act  shall  apply  to  any  corp>oration  or  any  person  or  persons 
^gaged  in  the  transportation  of  oil  or  other  commodity,  except  water  and  except  natural 
or  artificial  gas,  by  means  of  pipe  lines,  or  partly  by  pipe  lines  and  partly  by  railroad, 
or  partly  by  pipe  lines  and  partly  by  water,  who  shaJl  be  considered  and  held  to  be 
common  carriers  within  the  meaning  and  purpose  of  this  act,  and  to  any  common  car- 
rier or  carriers  engaged  in  the  transportation  of  passengers  or  property  wholly  by  rail- 
road (or  partly  by  railroad  and  partly  by  water  when  both  are  used  under  a  conmion 
control,  management,  or  arrangement  for  a  continuous  carriage  or  shipment),  from  one 
state  or  territory  of  the  United  States,  or  the  District  of  Columbia,  to  any  other  state 
or  territory  of  the  United  States,  or  the  District  of  Columbia,  or  from  one  place  in  a 
territory  to  another  place  in  the  same  territory,  or  from  any  place  in  the  United  States 
to  an  adjacent  foreign  country,  or  from  any  place  in  the  United  States  thrt»ugh  a  foreign 
country  to  any  other  place  in  the  United  States,  and  also  to  the  transportation  in  like 
manner  of  property  shipped  from  any  place  in  the  United  States  to  a  foreign  country 
and  carried  from  such  place  to  a  port  of  transshipment,  or  shipped  from  a  foreign  coun- 
try to  any  place  in  the  United  States  and  carried  to  such  place  from  a  port  of  entry 
either  in  the  United  States  or  an  adjacent  foreign  country:  Provided,  however y  That 
the  provisions  of  this  act  shall  not  apply  to  the  transportation  of  passengers  or  prop- 
erty, or  to  the  receiving,  delivering,  storage,  or  handling  of  property  wholly  within 
one  state  and  not  shipped  to  or  from  a  foreign  country  from  or  to  any  state  or  terri- 
tory as  aforesaid. 

Based  upon  this  allegation  of  jurisdiction  the  complainant  proceeds 
to  set  forth  those  acts  of  the  defendants  which  it  is  averred  are 
obnoxious  to  the  act  to  regulate  commerce,  and  chief  of  these  is  the 
averment  that  the  defendants  have  made  and  entered  into  an  arrange- 
ment for  the  pooling  of  eastbound  export  trafhc  moving  by  rail  to 
Atlantic  ports  and  thence  by  steamship  line  to  points  in  Denmark, 
Sweden,  Norway,  Finland,  and  German  points  on  the  Baltic.  This 
*' Baltic  pool,''  as  it  is  termed,  is  said  to  arbitrarily  determine  the 
ultimate  rates  for  forwarding  merchandise  on  through  and  on  local 
bills  of  lading  from  the  cities  of  Chicago,  St.  Louis,  Kansas  City,  and 
other  points  in  the  United  States  via  the  North  Atlantic  ports  of  the 
United  States  to  European  points  reached  by  the  steamships  of  the 
defendants,  and  to  divide  such  freight  traffic  on  the  basis  of  the  follow- 
ing percentages:  Hamburg- American  Packet  Company  via  Ger- 
many, 56  per  cent;  North  German  Lloyd  via  Germany,  17.5  per  cent; 
Wilson  (Hull)  Line  via  England,  2.5  per  cent;  Scandinavian- Amer- 
ican Line  direct  to  Denmark,  24  per  cent. 

The  complainant  then  alleges: 

Tliat  merchandise  originating  in  said  interior  cities  of  the  United  States  destined 
to  such  foreign  points  is  transshipped  at  the  said  North  Atlantic  ports  aboard  steamers 
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of  the  defendant,  according  to  the  port,  and  carried  thence  to  foreign  destinations, 
either  directly  when  reached  by  the  water  carrier  or  in  connection  with  other  carriers; 
that  the  volume  of  traffic  assembled  in  each  of  these  seaports  of  the  United  States  is 
BO  distributed  as  to  insure  each  of  the  respective  members  of  the  pool  their  arbitrarily 
agreed  upon  percentage  of  the  traffic  actually  moved;  that  these  percentages  are  regu- 
lated and  controlled  in  New  York  by  means  of  frequent  reports  and  comparisons  of 
records;  that  such  an  apportionment  involves  the  determination,  both  as  to  kind  and 
amount  of  traffic  originating  in  western  cities  which  is  to  be  forwarded  to  each  of  said 
ports  upon  the  Atlantic  seaboard ;  that  when  a  member  of  the  pool  is  doing  more  than 
its  apportioned  share  of  the  business,  shippers  are  instructed  to  send  their  goods  to 
ports  from  whence  other  lines  make  their  sailings;  that  in  this  way  freight  shipments 
are  arbitrarily  manipulated  so  as  to  put  out  of  business  the  ocean  freight  service  of  a 
line  not  belonging  to  said  pool;  that  such  pool  results  in  unjust  discrimination  between 
different  of  the  American  ports  and  against  complainant  and  American  owners  of 
American  boats,  unduly  prefers  foreign  boat  owners,  and  threatens  to  annihilate 
the  American-controlled  shipping  companies  that  attempt  to  compete  for  such  for- 
eign traffic. 

A  further  allegation  is  that  the  Hamburg-American  Packet  Com- 
panj"  maintains  and  manipulates  a  monopoly  of  westbound  and  east- 
bound  traffic  forwarded  on  local  and  on  through  bills  of  lading  betweeli 
Germany  and  other  continental  countries  and  the  inland  cities  of 
the  United  States. 

It  is  the  prayer  of  the  petition  that  the  Commission  declare  the 
''Baltic  poor^  to  be  an  illegal  pooling  of  freights  under  the  act,  and 
that  the  monopoly  of  the  Hamburg-American  Packet  Company  be 
declared  imlawful  as  tending  to  decrease  competition,  and  therefore 
to  the  illegal  advancement  of  transportation  charges;  and  that  the 
Commission  prescribe  such  rules  and  regulations  in  lieu  of  those 
now  existing  over  defendants^  lines  as  will  in  future  operate  (o  pre- 
vent the  continuance  of  the  exactions,  imjust  discriminations,  and 
undue  and  unreasonable  prejudice  and  disadvantage  to  the  com- 
plainant, to  other  shippers,  and  to  said  inland  points  in  the  United 
States,  as  are  alleged  and  may  be  found  to  obtain. 

To  this  complaint  the  defendants  demur,  (1)  that  it  appears  upon 
tho  fare  of  the  said  petition  that  this  Commission  has  not,  under  the 
laws  of  the  United  States,  jurisdiction  of  the  subject-matter  thereof, 
or  power  to  proceed  thereunder  against  the  said  defendants  or  either 
thereof;  (2)  on  the  ground  that  said  petition  sets  forth  no  matter 
or  matters  which  are  cognizable  by  this  Commission,  or  which  it  has 
been  given  authority  to  remedy  or  relieve  against. 

There  is  thus  raised  for  determination  the  jurisdiction  of  this 
Commission  over  ocean  carriers  engaged  in  the  transportation  of 
property  which  moves  on  through  bills  of  lading  from  points  in  the 
interior  of  the  United  States  to  foreign  countries  not  adjacent  to 
the  United  States. 

It  is  clear  that  under  the  plain  reading  of  the  act  no  basis  exists 
for  the   contention,  nor   is   the   contention  made   by  complainant 
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here^  that  this  Commission  has  jurisdiction  as  to  shipments 
moving  from  ports  of  the  United  States  to  a  foreign  comitry  not 
adjacent  when  such  shipments  are  not  carried  by  rail,  or  by  rail  and 
water,  from  an  inland  point  of  origin  to  a  port  of  transshipment. 
An  inland  movement  of  export  or  import  traffic  is  a  condition  prec- 
edent to  the  attaching  of  jurisdiction.  There  may  be  an  unlimited 
volume  of  all-water  commerce  from  the  American  seaboard  to  the 
European  seaboard,  but  over  such  commerce,  or  the  carriers  engaged 
therein,  this  Commission  has  no  regulating  power  whatsoever  so  long 
as  the  shipments  originate  at  the  seaboard  and  are  not  transshipped 
to  the  ocean  carriers.  This  exemption  appears  of  great  significance 
in  the  construction  of  the  law,  for  the  question  at  once  is  raised  in 
the  mind:  Why  should  Congress  distinguish  between  that  foreign 
commerce  which  originates  at,  or  is  destined  to,  a  seaboard  city  and 
that  which  is  sent  from,  or  taken  to,  an  interior  point?  The  answer 
is  found  in  the  fact  that  Congress  has  not  sought  to  exercise  control 
over  all-water  carriage,  either  transoceanic  or  inland.  The  act  to 
regulate  commerce  arose  out  of  the  unjust  and  discriminatory  prac- 
tices of  the  rail  lines;  and  all  other  carriers,  when  entirely  independent 
thereof,  were  exempted  from  the  restrictions  imposed  by  this  act  and 
denied  its  benefits.  Indeed,  it  may  be  said  that  the  primary  purpose 
of  the  law,  judging  from  the  reports  and  debates  of  Congress  prior  to 
and  succeeding  the  enactment  of  the  act  of  1887,  was  to  regulate  rail 
carriers;  but  for  the  purpose  of  successful  regulation  of  these  it  was 
found  necessary  that  water  carriers  operated  in  connection  with  rail 
carriers  should  be  made  subject  to  the  same  regulating  power.  Ac- 
cordingly it  has  been  the  uniform  interpretation  of  the  law  that  an 
all-water  carrier  engaged  in  carrying  freight  originating  at  New  York 
or  at  New  Orleans  may  engage  in  such  traJBBc  between  such  ports  with- 
out filing  its  rates  with  this  Commission,  and  so  may  the  steamships 
plying  between  Seattle  and  San  Francisco,  or  the  carrier  which 
transports  freight  from  Duluth  to  Chicago  on  the  Great  Lakes,  or  the 
river  carrier  from  Memphis  to  New  Orleans;  but  if  such  water  car- 
riers are  controlled  or  managed  by  the  same  corporation  as  controls  or 
manages  a  rail  line,  or  if  between  a  rail  and  a  water  line  there  is  an 
arrangement  for  continuous  carriage,  then  such  water  Une  becomes 
subject  to  all  the  provisions  mandatory  and  prohibitory  of  the  act  to 
regulate  commerce. 

The  complainant  now  asks  an  extension  of  this  principle  so  as  to 
govern  foreign  commerce  when  such  traffic  is  carried  by  rail  to  the 
seaboard  and  thence  by  steamship  to  European  ports,  it  being  the 
theory  of  the  complainant's  case  that  because  a  through  bill  of  lading 
is  given  at  the  inland  point  where  the  freight  is  received,  upon 
which  the  traffic  moves  to  the  point  of  foreign  destination,  all  the 
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carrieis  participatiiig  in  such  throng  bill  of  lading  are  parties  to  an 
'< arrangement  for  continuous  carriage/'  and  therefore  that  such 
transportation  and  the  carriers  therein  engaged  are  subject  to  all 
the  regplatiye  provisions  of  the  law  and  are  as  completely  under 
Federal  control  as  if  thej  were  rail  and  water  carriers  within  the 
United  States  engaged  in  interstate  business.  To  this  point  are 
dted  a  number  of  decisions  by  the  United  States  Supreme  Court  and 
other  tribunals  in  which  it  has  been  held  that  by  giving  or  recog- 
nizing a  through  bill  of  lading  upon  interstate  traffic  and  by  other 
acts  or  practices  a  railroad  lying  wholly  within  a  state  becomes  an 
interstate  carrier  and  amenable  to  Federal  control.  OindnnaUf  New 
(Means  db  Texas  PaeiHe  Ry.  Co.  y.  Intentate  Commerce  CommMsionf 
162  U.  S.,  184;  TJmUd  States  y.  Wood,  146  Fed.  Bep.,  406;  MOuxpukee 
Chamber  of  Commerce  v.  Flint  dh  Pere  Marquette  Ry.  Co.,  21.  C.  C.  Kep., 
663;  In  re  Through  Routes  and  Through  Rates,  12  I.  C.  C.  Bep.,  163. 

The  opinions  in  these  cases,  however,  must  be  read  in  the  light  of 
the  questions  necessarily  involved  in  the  decisions  rendered,  and  the 
full  significance  of  these  decisions  touching  the  immediate  question  is 
that  the  determination  of  the  question  whether  a  carrier  transporting 
interstate  traffic  does  so  as  a  state  carrier  or  as  an  interstate  carrier 
may  be  arrived  at  by  an  analysis  of  the  manner  in  which  the  traffic  is 
handled,  and  that  through  billing  is  one  evidence  of  an  arrangement 
for  such  continuous  carriage  as  brings  the  lines  therein  participating 
under  the  jurisdiction  of  the  Interstate  Commerce  Conmiission.  It 
would  be  a  far  cry,  indeed,  to  say  that  a  railroad  in  France  which  makes 
itself  part  of  a  through  route  from  Chicago  to  Paris  becomes  subject  to 
the  interstate-commerce  act  because  a  railroad  in  Greorgia,  by  accept- 
ing through  billing  of  interstate  commerce,  has  been  held  to  be  a  car- 
rier described  in  section  1  of  the  act  to  regulate  commerce.  Yet  such 
would  be  the  logical  conclusion  of  compIainant^s  contention  were  all 
export  and  import  commerce  moving  by  rail  and  yrater  governed  by 
the  same  rule  as  applies  to  interstate  traffic ;  for  if  through  billing 
determines  jurisdiction,  then  all  carriers  participating  therein  become 
subject  to  regulation  by  Congress. 

The  jurisdiction  of  this  Commission  is  not  to  be  determined'  by 
anything  other  than  the  language  of  section  1  of  the  act,  and  in  this 
section  we  find  a  clear  distinction  drawn  as  between  interstate  com- 
merce and  foreign  commerce  to  a  coimtry  not  adjacent  to  the 
United  States;  and  this  distinction,  in  our  opinion,  saves  such  for- 
eign commerce  from  the  effect  of  that  provision  of  the  section  as  to 
continuous  carriage  beyond  the  American  seaboard.  The  Com- 
mission may  regulate  interstate  traffic,  whether  by  rail  or  by  a 
combined  rail-and-water  route,  from  point  of  receipt  to  point  of  de- 
livery; but  the  Commission  in  its  control  over  foreign  commerce  is 
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limited  to  the  regulation  of  such  traffic,  whether  by  railroad  or  by 
a  combination  of  rail  and  water  carriers,  from  and  to  the  point  of  trans- 
shipment. 

From  a  careful  reading  of  section  1,  inartificially  drawn  as  it  is, 
the  legislative  intention  is  educed  to  bestow  upon  the  Interstate 
Commerce  Commission  the  power  to  regulate  in  a  certain  prescribed 
manner  and  as  to  certain  and  definite  matters  (and  only  as  to  certain 
described  classes  of  carriers)  (1)  all  interstate  commerce,  (2)  even 
when  through  an  adjacent  foreign  coimtry,  and  (3)  commerce  to  an 
adjacent  foreign  country,  (4)  intraterritorial  transportation,  and 
(5)  transportation  of  property  shipped  to  or  from  a  port  of  the 
United  States  where  it  is  transshipped  to  or  from  a  foreign  country — 
whether  such  carriage  as  to  such  commerce  be  by  an  all-rail  route  or 
by  an  arranged  rail-and-water  route.  The  language  of  this  section 
as  to  foreign  commerce,  it  will  be  remembered,  is: 

The  provisions  of  this  act  shall  apply  *  *  *  to  any  common  carrier  or  carrien 
engaged  in  the  transportation  of  passengers  or  property  wholly  by  railroad,  or  partly 
by  railroad  and  partly  by  water  (when  both  are  used  under  a  common  control,  man- 
agement, or  arrangement  for  a  continuous  carriage  or  shipment),  from  one  state  or  ter- 
ritory of  the  United  States,  *  *  *  and  also  to  the  transportation  in  like  manner 
of  property  shipped  from  any  place  in  the  United  States  to  a  foreign  country  and  car- 
ried from  such  place  to  a  port  of  transshipment,  or  shipped  from  a  foreign  country  to 
any  place  in  the  United  States  and  carried  to  such  place  from  a  port  of  entry  either 
in  the  United  States  or  an  adjacent  foreign  country. 

The  construction  to  be  placed  upon  this  language  is  that  it  gives  to 
this  Commission  jurisdiction  only  over  the  inland  portion  of  the  ship- 
ment, and  for  these  reasons: 

(1)  Such  construction  was  given  to  the  act  by  the  Senate  com- 
mittee which  presented  the  original  act  of  1887. 

(2)  The  act  itself  elsewhere  defined  the  carriers  engaged  in  inter- 
state commerce  to  which  the  act  was  made  api)licable. 

(3)  Such  construction  is  alone  consistent  with  other  provisions  of 
the  act. 

(4)  The  decisions  of  the  courts  lean  toward  such  construction. 

(1)  The  chairman  of  the  Senate  committee,  in  presenting  the 
original  act  to  the  Senate  in  the  year  1886,  used  these  words: 

While  the  provisions  of  the  bill  are  made  to  apply  mainly  to  the  regulation 
of  interstate  commerce,  in  order  to  regulate  such  commerce  fairly  and  effectively 
it  has  been  deemed  necessary  to  extend  its  application  also  to  certain  classes  of 
foreign  commerce  which  are  intimately  intermingled  with  interstate  commerce, 
such  as  shipments  between  the  United  States  and  adjacent  countries  by  railroad, 
and  the  transportation  by  railroad  of  shipments  between  points  in  the  United 
States  and  ports  of  transshipment  or  of  entry  when  such  shipments  are  destined 
to  or  received  from  a  foreign  country  on  through  bills  of  lading.  To  avoid  any 
uncertainty  as  to  the  meaning  of  these  provisions  in  regard  to  what  may  be  at  the 
same  time  in  some  instances  state  and  foreign  commerce,  it  is  expressly  pro- 
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vided  that  the  bill  shall  not  apply  to  the  transportation  of  property  wholly 
within  one  state  and  not  destined  to  or  received  from  a  foreign  country. 

This  last  sentence  refers  to  the  concluding  sentence  in  the  first  para- 
graph of  section  1 : 

Provided^  however,  That  the  provisions  of  this  act  shall  not  apply  to  the  trans- 
portation of  passengers  or  property,  or  to  the  receiving,  delivering,  storage,  or 
handling  of  property  wholly  within  one  state  and  not  shipped  to  or  from  a 
foreign  country  from  or  to  any  state  or  territory  as  aforesaid. 

By  this  language  Congress  sought  to  certainly  exclude  purely 
state  traffic  and  to  as  certainly  include  foreign  traffic  even  when  its 
movement  was  wholly  within  a  state.  Therefore  the  rates  on  cotton 
moving  for  export  from  Dallas,  Tex.,  to  Galveston,  although  the 
movement  is  wholly  within  a  state,  are  subject  to  Federal  regula- 
tion. And,  likewise,  machinery  moving  from  Syracuse  to  New  York 
City  upon  through  billing  to  a  European  point  comes  under  the 
control  of  Federal  authority  rather  than  state  authority,  because  it  is 
foreign  commerce. 

(2)  In  the  act  of  1887,  there  was  authorized  and  provided  a 
method  of  procedure,  by  injuncUjBfcjdiereby  the  enforcement  of 
the  provisions  of  section  6  touchiifl^^^pling  of  tariffs,  etc.,  might 
be  secured,  in  these  words:  ^Wl^ 

And  the  said  Commissioners,  as  complainants,  may  also  apply,  in  any  such  circuit 
court  of  the  United  States,  for  a  writ  of  injunction  against  such  common  carrier,  to 
restrain  such  common  carrier  from  receiving  or  transporting  property  among  the  several 
states  and  territories  of  the  United  States,  or  between  the  United  States  and  adjacent 
foreign  countries,  or  between  ports  of  transshipment  and  of  entry  and  the  several  states 
and  territories  of  the  United  States,  as  mentioned  in  the  first  section  of  this  act,  until 
such  common  carrier  shall  have  complied  with  the  aforesaid  provisions  of  this  section 
of  this  act. 

In  the  language  placed  by  us  in  italics  we  see  a  clear  definition  of 
the  meaning  of  that  portion  of  section  1  involved  in  this  case.  The 
Conmiission  might  enjoin  a  carrier  from  transporting  freight  "be- 
tween ports  of  transshipment  and  of  entry  and  the  several  states  and 
territories,  as  mentioned  in  the  first  section  of  this  act.'' 

The  wording  of  section  1  as  to  foreign  commerce  remains  to-day 
precisely  as  it  was  in  1887,  and  we  must  accept  the  definition  found 
in  section  6  of  the  original  act  as  indicating  the  intention  of  Congress 
as  to  the  jurisdiction  which  was  bestowed  upon  this  Commis- 
sion. This  provision  of  the  law  was  not  reenacted  in  the  Hep- 
burn Act  of  1906,  owing,  no  doubt,  to  a  general  revision  of  those 
features  of  the  old  act  respecting  the  method  of  enforcing  compli- 
ance with  the  law,  some  of  the  new  amendments  being  incorporated 
in  the  Hepburn  Act,  and  others  in  the  Elkins  Law.  The  omission 
of  this  provision,  therefore,  we  do  not  take  as  indicating  that  thereby 
any  extension  of  the  jurisdiction  of  the  Commission  was  intended. 
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And  so  throughout  the  entire  law,  read  line  by  line,  we  find  that 
every  provision  by  which  discrimination  may  be  punished  or  rebating 
or  any  other  evil  at  which  the  law  is  aimed,  assumes  that  the  act 
condemned  shall  have  been  committed  within  the  United  States,  and 
the  law  takes  no  cognizance  whatever  of  the  possibility  of  applying 
it  to  common  carriers  or  individuals  who  are  outside  of  the  juris- 
diction of  our  courts. 

While  no  doubt  some  of  these  same  difGculties  regarding  the  regu- 
lation of  transoceanic  commerce  obtain  also  as  to  the  enforcement 
of  the  law  respecting  conamerce  into  and  through  adjacent  foreign 
countries,  nevertheless  it  is  evident  from  the  act  that  Congress  had 
cognizance  of  such  difficulties  and  sought  to  supplement  its  general 
provisions  by  other  methods  and  devices  appHcable  especially  as  to 
the  interstate  movement  of  traffic  through  such  adjacent  foreign 
countries.  In  section  6  of  the  original  act,  as  well  as  of  the  present 
law,  is  to  be  found  this  provision: 

Any  common  carrier  subject  to  the  provisions  of  this  act  receiving  freight  in  the 
United  States  to  be  carried  through  a  foreign  country  to  any  place  in  the  United  States 
shall  also  in  like  manner  print  and  keep  open  to  public  inspection,  at  every  depot  or 
office  where  such  freight  is  received  for  shipment,  schedules  showing  the  through  ratee 
established  and  charged  by  such  common  carrier  to  all  points  in  the  United  States 
beyond  the  foreign  country  to  which  it  accepts  freight  for  shipment;  and  any  freight 
shipped  from  the  United  States  through  a  foreign  country  into  the  United  States  the 
through  rate  on  which  shall  not  have  been  made  public,  as  required  by  this  act,  shall, 
before  it  is  admitted  into  the  United  States  from  said  foreign  country,  be  subject  to 
customs  duties  as  if  said  freight  were  of  foreign  production. 

It  is  to  be  noticed  that  the  law  here  contemplates  that  responsibility 
attaches  to  the  carrier  within  the  United  States,  and  by  a  means 
other  than  that  which  could  be  applied  to  a  carrier  wholly  within  our 
own  borders  attempts  to  secure  obedience  to  the  law.  May  it  not 
reasonably  be  said  that  if  Congress  intended  to  bring  trans- Atlantic 
carriers  under  the  Commission's  jurisdiction  it  would  have  sought  by 
some  device  analogous  to  that  applied  to  traffic  through  an  adjacent 
foreign  country,  or  by  some  diflFerent  means,  to  control  such  extra- 
territorial carriers? 

It  is  true  that  foreign  ships  entering  our  ports  and  here  taking  on 
traffic  are  for  certain  purposes  within  reach  of  court  process;  and 
Congress  might,  if  so  minded,  subject  such  carriers  to  regulation 
within  the  limits  which  maritime  law  and  international  policy  would 
permit.  But  can  it  be  held  in  fairness  imder  the  commonest  canons 
of  legal  construction  that  a  statute  containing  the  provisions  we 
have  quoted  was  drafted  to  cover,  and  was  intended  to  govern, 
steamship  lines  owned,  controlled,  and  operated  from  a  foreign  coimtry 
even  where  such  steamship  lines  make  through  arrangements  for  con- 
tinuous carriage  with  domestic  rail  lines)    If  such  was  the  intention 
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it  must  be  confessed  that  Congress  succeeded  m  presenting  a  piece 
of  legislation  to  the  world  which  is  of  singular  and  distinguished 
incompleteness. 

4.  The  position  is  strongly  urged  by  complainant  that  in  the 
Import  Rate  Cf^se,  Testaa  cfe  Pacific  By.  Co.  y.  IntergiaU  Commerce 
Oammiaeionf  162  U.  S.,  197,  the  Supreme  CSourt  of  the  United  States 
has  held  that  the  jurisdiction  of  this  CSommission  extends  over  such 
water  carriers  when  constituting  part  of  a  through  route.  The  opinion 
is  by  Mr.  Justice  Shiras,  who  quotes  the  jurisdictional  words  x)f  sec- 
tion 1  and  then  expresses  the  view  of  the  court  in  these  words: 

It  would  be  difficult  to  use  language  more  uzunistaikably  ogniiyiiig  that  Gongrai 
had  in  view  the  whde  field  d  commerce  (excepting  commerce  whcdly  within  a  State) 
as  well  that  between  the  otatea  and  territories,  as  that  going  to  and  coming  from 
foreign  countries.  In  a  later  part  of  the  section  it  isdedared  that  "thetenn  'trans- 
portation' shall  include  aU  instrumentalities  of  shipment  or  carriage." 

Having  thus  included  in  its  scope  the  entire  commerce  of  the  United  States,  fa»> 
eign  and  interstate,  and  subjected  to  its  regulations  aU  carriers  engaged  in  the  trans> 
portation  of  passengers  or  property,  by  whatever  instrumentalities  of  tfiipment  or 
carriage,  the  section  proceeds  to  declare  that  "aU  charges  made  lor  any  service  ren- 
dered or  to  be  rendered  in  the  transportation  of  passengen  or  property  as  aforesaid, 
or  in  connection  therewith,  or  lor  the  receiving,  delivering,  storage,  or  handling  of 
such  property,  shall  be  reasonable  and  just,  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  dedarod  to  be  unlawfuL'* 

The  significance  of  this  language,  in  thus  extending  the  judgment  of  the  tribonal 
established  to  enlrace  ttie  proviaons  of  the  act  to  the  entire  service  to  be  performed 
by  carriers,  is  obvious. 

Ihis  language  has  been  often  quoted  as  faidicatuig  it  to  be  the  view 
of  the  Supreme  Court  that  the  Interstate  Commerce  Commission  has 
jurisdiction  over  trans-Atlantic  steamship  lines.  From  such  examina- 
tion of  the  act  as  we  have  herein  made  it  is  apparent,  however,  that  the 
act  is  not  necessarily  so  broad  as  is  indicated  in  this  opinion.  The 
question  which  the  court  was  called  upon  to  consider  in  the  Import 
Rate  Case  was  whether  or  not  it  was  the  duty  of  this  Commission  to 
take  into  consideration  the  possible  routes  by  which  traffic  from  Liver- 
pool could  reach  San  Francisco,  and  whether  a  rail  carrier  within  the 
United  States,  in  view  of  possible  water  competition,  could  be  justified 
in  making  a  different  rate  for  the  inland  movement  of  foreign  com- 
merce from  that  which  governed  as  to  purely  domestic  traffic.  And 
the  opinion  may  not  properly  be  cited  as  authority  to  any  other  ques- 
tion. 

This  is  pointed  out  by  Judge  Sanborn  in  the  case  of  United  States  v. 
Colorado  db  Northwestern  R.  R.  Co.,  157  Fed.  Rep.,  at  page  329: 

The  court  was  coDBidering  only  the  relation  of  the  circumstances,  conditions,  and 
rates  of  transportation  of  foreign  commerce  to  the  circumstances,  conditions,  and 
rates  of  transportation  of  interstate  commerce.  *  *  *  The  statement  that 
Congress  had  in  view  the  whole  field  of  interstate  commerce  when  it  passed  this  act 
is  far  from  an  assertion,  and  could  never  have  been  intended  to  be  a  declaration  that 
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Congress  had  regulated,  or  had  intended  by  that  act  to  regulate,  every  earner  engaged 
in  interstate  commerce  within  its  regulating  power,  for  that  was  obviously  not  the 
fact. 

That  it  was  not  the  Supreme  Court's  opinion  that  this  Commission 
is  vested  with  the  same  jurisdiction  over  ocean  carriers  that  it  has 
over  inland  rail  carriers  seems  to  be  borne  out  by  that  sentence  of 
the  opinion  which  reads  as  follows: 

Nor  was  there  any  allegation,  evidence,  or  finding,  in  the  present  case,  that  the 
Texas  &  Pacific  Railway  Company  has  failed  to  file  with  the  Commission  copies  of 
its  joint  taiiffs,  showing  the  joint  rates  from  English  ports  to  San  Francisco,  nor  that 
the  company  has  failed  to  make  public  such  joint  rates  in  such  manner  as  the  Com- 
mission may  have  directed. 

It  is  to  be  inferred  from  this  sentence  that  the  Supreme  Court  did 
not  regard  it  as  obligatory  upon  the  ocean  carrier  to  publish  the 
joint  tariff  showing  the  through  rates  from  English  ports  to  San  Fran- 
cisco by  way  of  New  Orleans,  but  that  the  only  carrier  which  could  be 
compelled  to  conform  to  the  requirements  of  the  act  was  the  inland 
carrier,  the  railway.  And  in  the  dissenting  opinion  of  Mr.  Justice 
Harlan,  who  comments  upon  the  language  of  section  1,  we  find 
this  pregnant  statement,  which  is  not  in  contravention  of  any  inter- 
pretation given  by  the  majority  of  the  court: 

From  this  section  it  is  clear  that  the  Texas  &  Pacific  Railway  Company  is,  and 
that  the  ocean  lines  connecting  with  that  company  are  not,  subject  to  the  provisions 
of  the  act. 

A  full  reading  of  the  majority  opinion  in  this  case  fails  to  reveal  any 
holding  or  doctrine  that  ocean  lines  engaged  in  foreign  commerce  are 
subject  to  the  provisions  of  the  act.  The  statement  by  Mr.  Justice 
Harlan,  therefore,  stands  as  the  only  definitive  construction  of  the 
jurisdictional  language  of  the  act  which  has  yet  been  given  by  the 
Supreme  Court. 

And  to  this  same  point  may  be  cited  the  case  of  Armour  Packing 
Co.  V.  United  States ,  153  Fed.  Rep.,  1,  in  which  the  United  States  cir- 
cuit court  has  held  that  in  the  case  of  a  shipment  from  an  interior 
point  within  the  United  States  to  a  European  country  the  inland  move- 
ment from  the  place  of  origin  in  the  United  States  to  the  port  of  trans- 
shipment is  that  as  to  which  this  Commission  may  assert  its  power. 

The  net  is  general,  comprehensive,  Includes  within  its  express  terms  all  trans- 
portation of  property  In  foreijm  commerce  from  the  place  of  origin  In  the  United 
States  to  the  port  of  transshipment,  and  it  contains  no  exception  of  such  carriage 
under  through  bills  of  lading. 

Mr.  Judson  in  his  work  on  interstate  commerce,  after  quoting  from 
the  Import  Rate  Case,  feels  free  to  conclude  that  "  the  jurisdiction 
of  the  Commission  extends  to  only  that  part  of  the  through  import 
or  export  rate  which  applies  to  the  inland  proportion  received  by  the 
carrier.^' 
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Therefore;  from  the  language  of  the  act  itself  and  the  evident 
purpose  of  Congress  in  passing  the  act,  and  from  the  decisions  of 
the  courts,  meager  and  generally  unsatisfactory  as  they  are,  we  are 
inevitably  drawn  to  the  conclusion  that  this  Ck>mmission  has  no 
jurisdiction  over  the  trans-Atlantic  steamship  lines  herein  involved, 
even  though  they  inay  be  parties  to  a  through  arrangement  for  con- 
tinuous transportation  in  connection  with  a  railroad  within  the 
United  States.  Qa  foreign*  commerce  to  a  nonadjacent  country  the 
jurisdiction  of  this  Ciommission  over  the  carriers  therein  engaged 
ends  at  the  seaboard. 

For  the  reasons  given  the  demurrer  will  be  sustained  and  the  pe- 
tition dismissed.  The  position  here  taken,  however,  does  not  con- 
clude the  Commission  against  an  examination  into  the  relation  which 
exists  between  the  rafl  carriers  of  the  United  States  and  the  defend- 
ant water  carriers  and  condemnation  of  such  arrangement  if  the 
rail  carriers  to  the  seaboard  are  by  any  means  whatsoever,  or  be- 
cause of  any  reason  advantageous  to  them  and  disadvantageous  to  the 
general  public,  disobeying  any  provision  of  the  act  to  regulate  com- 
merce, or  refusing,  or  omitting,  to  comply  with  its  every  require- 
ment. The  Cosmopolitan  Shipping  Company  may  briog  before  the 
Commission  the  rail  carriers  engaged  in  the  transportation  of  .such 
foreign  commerce  to  and  from  ports  of  transshipment  and  subject 
them  to  investigation  as  to  their  methods  of  handling  such  business 
and  the  reasons  therefor.  If  it  is  found  that  there  is  discrimination 
as  between  shipping  points  or  points  of  transshipment  hi  the  United 
States  on  the  part  of  these  rail  carriers,  it  is  within  the  function  of 
the  Commission  to  correct  such  wrong. 

Does  it  follow  from  the  conclusion  here  reached  that  ft  rate  can  not 
be  made  from  an  inland  point  to  a  point  of  foreign  destination  ?  This 
is  a  problem  outside  the  direct  question  involved  in  this  case,  but  to 
the  end  that  the  full  significance  of  the  position  of  the  Commission 
may  be  understood,  it  should  properly  be  dealt  with  here. 

The  law  designates  certain  tariffs  which  shall  be  filed  with  the 
Commission  and  publicly  posted:  (a)  Tariffs  showing  rates  on  the 
carrier's  own  route;  (ft)  tariffs  showing  rates  on  its  own  route  and 
the  route  of  any  other  carrier  by  railroad,  by  pipe  line,  or  by  water, 
when  a  through  route  and  joint  rate  have  been  established;  (c) 
tariffs  showing  separately  established  rates  on  through  business  when 
a  through  route  has  been  established,  but  not  a  joint  rate.  These 
are  the  only  rates  which  the  law  requires  to  be  filed,  and  by  their 
filing  and  posting  these  rates  have  validity  and  may  be  exacted  by  the 
carrier. 

The  courts  and  this  Commission,  for  need  of  a  better  term,  have 
from  time  to  time  designated  a  rate  between  a  rail  line  and  a  trans- 
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Atlantic  line  as  a  "  joint  rate,"  but  manifestly,  if  the  act  was  not 
intended  to  apply  to  such  ocean  line,  the  "  joint  rate  "  which  it  may 
make  with  a  rail  line  by  combining  the  ocean  rate  which  it  charges 
with  the  rail  rate  which  the  railroad  charges  is  not  the  "  joint  rate  " 
to  which  the  act  was  intended  to  apply.  Such  a  rate  should  more 
properly  be  termed  a  through  export  or  import  rate. 

It  is  permitted  to  two  rail  lines,  or  to  a  rail  line  and  a  water  line 
under  the  jurisdiction  of  the  act,  to  unite  in  a  through  route  and 
make  for  the  full  journey  or  movement  a  joint  rate.  This  rate  is 
made  by  agreement ;  and  it  is  not  incumbent  upon  either  carrier  to 
publish  the  proportion  or  share  of  such  rate  which  it  receives.  The 
law  presumes  that  no  public  need  exists  for  the  public  presentation 
of  any  other  than  the  total  rate.  This  joint  rate  may  be  changed 
only  in  accordance  with  the  procedure  fixed  by  law  and  after  public 
notice  of  30  days.  The  division  of  such  rate  may,  however,  be  altered 
by  the  two  parties  at  their  pleasure,  subject,  of  course,  to  filing  such 
division  with  the  Commission  if  called  for.  If,  now,  a  joint  rate  of 
this  same  character  were  to  be  made  between  a  rail  line  subject  to 
the  act  and  an  ocean  carrier  not  subject  thereto,  it  would  be  within 
the  power  of  the  two  to  circumvent  the  law  as  to  rebates  and  prefer- 
ential rates  to  any  degree  desired.  The  rail  line  might  charge  the 
joint  rate  of  its  tariff,  and  yet,  by  legally  altering  from  day  to  day 
its  division  of  such  rate,  give  to  the  ocean  carrier  an  inequitable  por- 
tion of  its  earnings  wherewith  to  "induce"  traffic.  This  the  law 
was  enacted  to  stop. 

The  Commission,  not  having  been  given  control  over  the  ocean 
carriers,  can  not  compel  observance  of  the  law  by  such  carriers,  and 
if  they  so  choose  they  may  alter  their  rates  at  such  times  as  they 
please  or  for  such  patrons  as  they  please.  Therefore  the  line  must 
be  drawn  decisively  between  those  carriers  whose  rates  and  practices 
this  Commission  can  control  and  those  which  it  can  not  control ;  and 
upon  this  line  of  reasoning  it  has  been  the  consistent  ruling  of  the 
Conmiission  that  "  joint  rates "  can  not  be  made  between  carriers 
subject  to  the  act  and  those  not  subject  to  the  act.  Wylie  v.  No.  Pac. 
Ry,  Co,^  11  I.  C.  C.  Rep.,  145 ;  Cary  v.  Eureka  Springs  Ry.  Co.^  7 
I.  C.  C.  Rep.,  286. 

'  The  "  joint  rate  "  referred  to  in  section  6  is  a  "  joint  rate  "  made 
between  two  or  more  carriers  all  of  whom  are  of  the  classes  desig- 
nated within  section  1  as  being  subject  to  control  and  regulation 
by  the  Interstate  Commerce  Commission. 

What  is  here  said,  however,  is  not  founded  upon  the  assumption 
that  the  act  to  regulate  commerce  takes  from  a  common  carrier  any 
right  which  it  enjoys  at  common  law  to  contract  freely  with  other 
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carriers,  even  though  they  may  not  be  subject  to  the  act  to  regulate 
commerce.  Our  purpose  is  to  more  clearly  define  the  provisions  of 
the  law  to  which  the  inland  carrier  must  conform  in  the  handling  of 
traffic  destined  to  or  from  a  foreign  and  nonadjacent  country.  Such 
rail  carrier  may  control,  or  connect  with,  a  line  of  steamships  en- 
gaged in  foreign  commerce,  with  which  it  may  interchange  business  as 
freely  as  with  another  rail  carrier,  and  it  may  quote  a  combined  rat6 
for  the  through  movement,  the  agent  of  the  railroad  company  acting 
as  the  agent  of  the  steamship  company  in  so  doing.  An  inland  carrier 
may  go  into  the  foreign  shipping  business  without  contravening  any 
provision  of  the  act  to  regulate  commerce;  nor  is  there  anything  in 
such  statute  which  denies  to  a  rail  carrier  the  right  to  quote  a  rate 
from  an  inland  point  to  a  foreign  destination  over  its  own  through 
route  or  by  any  other  route.  But  as  to  such  carriers  engaged  in 
foreign  business,  the  rail  carrier  has,  so  far  as  this  law  is  concerned, 
a  purely  contractual  or  proprietary  relation,  not  a  relation  regulated 
or  controlled  in  any  manner  by  this  act. 

The  Federal  Government  has  said  that  this  Commission  shall  ex- 
ercise jurisdiction  over  the  inland  portion  of  the  haul,  either  to  or 
from  the  foreign  country ;  and  it  must  logically  and  necessarily  fol- 
low that  the  rate  which  must  be  filed  with  the  Commission  under 
section  6  of  the  act  is  the  rate  governing  such  movement.  On  for- 
eign commerce  the  rate  to  be  published  with  this  Commission  should 
be  the  rate  to  the  port  and  from  the  port — an  open  rate,  which  any 
who  desire  to  do  so  may  use  with  equal  advantage.  The  publication 
of  such  rate  does  not  in  any  manner  limit  the  very  valuable  privilege 
of  through  billing.  Such  through  billing  should  clearly  separate  the 
liability  of  the  rail  and  the  ocean  carrier  and  show  the  published 
rate  of  the  inland  carrier.  The  routing  of  the  freight,  however, 
should  remain  with  the  shipper,  and  upon  him  may  be  imposed  no 
greater  charge  to  the  port  when  his  freight  goes  by  one  ocean  line 
than  by  another,  and  this  rate  to  the  port  the  tariffs  must  disclose. 

This  ruling  is  the  only  one  which  is  consistent  with  what  seems  to  be 
the  policy  of  the  law,  viz,  that  while  restriction  and  control  are  essen- 
tial as  to  the  inland  carriers  of  foreign  commerce,  the  ocean  carriers  of 
such  commerce  should  remain  unrestrained  and  free.  There  is  not 
to-day,  and  never  has  been,  such  a  thing  as  stability  of  rates  upon  the 
water.  Perhaps  it  is  not  desirable  that  there  should  be.  The  ocean 
is  a  highway  free  to  all.  No  franchise  is  needed  to  sail  the  seas,  nor  is 
the  establishment  of  a  line  of  ships  founded,  either  in  law  or  in  eco- 
nomics, upon  the  theory  of  a  public-serving  monopoly  which  underlies 
the  relation  of  the  railroad  to  the  state.  It  may  well  be,  therefore, 
that  without  regulation,  and  by  reason  of  natural  competitive  condi- 
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tionS;  the  public  will  be  best  served,  and  in  the  end  treated  more  equi- 
tably, by  leaving  the  water  carriers  to  foreign  lands  entirely  unham- 
pered by  legal  restrictions  such  as  the  people  of  this  and  other  lands 
have  found  it  necessary  to  impose  upon  the  railroads.  Under  the  rul- 
ing here  made  the  fluctuation  in  the  total  through  rate  charged  from  an 
inland  point  in  the  United  States  to  a  European  or  Asiatic  coimtry  will 
fall  where  in  fact  the  fluctuation  is,  at  the  seaboard.  The  competition 
in  rates  will  thus  manifest  itself  where  the  competition  really  exists^ 
and  where  the  law  presumes  it  will  imrestrictedly  continue,  viz,  where 

the  ships  bid  against  each  other  for  cargo. 
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ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 
CHICAGO,  BURLINQTON  &  QUINCY  RAILROAD  COMPANY 
CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 
MISSOURI  PACIFIC  RAILWAY  COMPANY;  DENVER  &  RIO 
GRANDE   RAILROAD   COMPANY,   AND   UNION   PACIFIC 
RAILROAD  COMPANY. 


Submitted  March  14,  1908,    Decided  March  16,  1908. 


1.  While  defendants'  rate  on  camera  and  camera  stands  from  St.  Louis  to  Denver  is 

high,  it  is  not  so  excessive  as  to  warrant  interference. 

2,  Defendants'  rate  applied  to  shipments  of  motorcycles  from  St.  Louis  to  Denver 

should  not  exceed  that  imposed  upon  bicycles  between  the  same  points. 

W.  B,  Harrison  for  complainant. 

E,  T.  Rogers  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

Henry  McAllister  for  Chicago,  Burlington  &  Quincy  Railroad 
Company. 

E,  B.  Peirce,  J,  C,  Helrrij  and  C,  H.  Haines  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

J.  IF.  Preston  for  Missouri  Pacific  Railway  Company. 

E.  N.  ClarJc  for  Denver  &  Rio  Grande  Railroad  Company 

F,  C.  DUlard  and  Dorsey  cfe  Hodges  for  Union  Pacific  Railroad 
Company. 

Report  of  the  Commission. 

Proutt,  Commissioner: 

The  complainant  is  an  association  of  merchants  who  are  located  at 
Denver,  Colo.,  and  interested  in  the  transportation  of  merchandise  to 
and  from  that  city.  The  defendants  are  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company,  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company,  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, the  Missouri  Pacific  Railway  Company,  the  Denver  &  Rio 
Grande  Railroad  Company,  and  the  Union  Pacific  Railroad  Company. 
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The  complaint  is  that  the  rates  of  the  defendants  for  the  transportar 
tion  of  cameras  and  camera  stands  from  St.  Louis,  Mo.,  to  Denver, 
Colo.,  of  $3.70  per  100  pounds,  and  of  bicycles  and  motorcyclesof  $3.70 
and  $6.47i  per  100  pounds,  respectively,  are  excessive.  The  defend- 
ants admit  that  the  rates  are  correctly  stated,  but  deny  that  they  are 
imreasonable. 

Cameras  and  camera  stards  are  classified  under  the  Western 
Classification  as  double  first  class.  As  proof  that  this  was  unreason- 
able the  complainant  relied  upon  the  fact  that  jn  Official  Classifica- 
tion territory  these  articles  were  classified  as  first  class.  Its  repre- 
sentative urged  that  if  these  articles  could  move  from  Rochester, 
N.  Y.,  where  they  are  most  largely  produced,  to  St.  Louis,  a  distance 
of  over  900  miles,  for  61  cents,  it  was  unreasonable  to  charge  $3.70 
for  transporting  them  another  900  miles,  from  St.  Louis  to  Denver. 
The  61-cent  rate  from  Rochester  to  St.  Louis  has  been  increased  to 
62  cents. 

An  examination  of  the  Official  Classification  shows  that  the  com- 
plainant erred  in  the  assumption  as  to  the  rating  given  these  articles 
under  the  Official  Classification.  Cameras  are  rated  as  first  class  in 
Official  Classification  territory  when  less  than  50  cents  per  pound  in 
value;  when  exceeding  this  value  they  are  classified  as  three  times 
first  class.  The  great  bulk  of  cameras  exceed  the  50-cent  limit  and 
therefore  take  in  Official  Classification  territory  three  times  the  first- 
class  rate.  They  are  bulky,  somewhat  liable  to  injury  in  transpor- 
tation, and  the  cost  of  carriage  enters  but  slightly  into  the  cost  of  the 
article  itself. 

Camera  stands  are  also  double  first  class  imder  the  Western  Classi- 
fication when  shipped  set  up.  If  knocked  down  and  tied  in  bundles, 
they  take  one  and  one-half  times  first  class;  but  if  knocked  down 
and  boxed  or  crated,  they  take  first  class.  They  are,  especially  when 
set  up,  very  light  and  bulky  freight.  While  the  rate  applied  by  the 
defendants  to  the  transportation  of  both  cameras  and  camera 
stands  is  high,  we  do  not  regard  it  as  so  excessive  as  to  warrant 
our  interference,  and  this  branch  of  the  complainant's  case  is  not 
sustained. 

When  this  complaint  was  brought  the  rate  on  bicycles  from  St 

Louis  to  Denver  was  $3.70  per  100  pounds,  or  double  first  class,  but 

since  the  filing  of  the  complaint  that  rate  has  been  reduced  and  is 

now  one  and  one-half  times  first  class  in  less  than  carloads,  and 

first  class  in  carloads.     This  tariff  had  been  filed  at  the  date  of  the 

hearing  and  the  complainant  stated  that  in  its  opinion  the  rates 

named  were  reasonable,  and  asked,  if  the  tariff  became  effective,  that 

the  complaint  be  dismissed  as  to  bicycles. 
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The  rate  on  motorcycles  is  still  $6.47^  from  St.  Louis  to  Denver,  or 
three  and  one-half  times  first  class.  The  motorcycle,  which  is  in 
effect  a  bicyle  provided  with  a  small  gasoline  motor,  is  crated  much 
like  a  bicycle,  only  in  a  more  substantial  maimer,  and  occupies 
when  crated  a  space  8  feet  long  by  3  feet  high  and  about  10  inches 
wide,  weighing  from  175  to  200  pounds,  and  valued  at  about  $150. 
A  bicycle  is  about  the  same  length  and  height  but  not  quite  as  wide. 
It  weighs  from  40  to  50  poimds  and  is  worth  approximately  $30. 
Neither  the  bicycle  nor  the  motorcycle  are,  when  shipped,  pecuUar'y 
liable  to  damage.  The  motorcycle  loads  much  more  heavily  than 
the  bicycle  and  is,  from  a  traffic  standpoint,  more  desirable  freight. 
From  the  shipper's  standpoint  it  is  a  more  valuable  article  and  ought 
perhaps  to  pay  more  in  proportion  to  the  cost  of  the  service  to  the 
carrier. 

On  the  whole  we  think  the  rate  applied  to  the  shipment  of  motor- 
cycles should  not  exceed  that  imposed  upon  bicycles.  We  are  of  the 
opnion  that  the  present  rate  from  St.  Louis  to  Denver  upon  these 
articles  of  $6.47^  per  100  pounds  is  excessive,  and  that  the  rate  ought 
not  to  exceed,  for  the  future,  one  and  one-half  times  the  first-class 
rate  from  St.  Louis  to  Denver  in  less  than  carload  lots,  and  the  first- 
class  rate  in  carloads. 

An  order  will  issue  accordingly, 
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No.  1384. 

WILLIAM  LARSEN  CANNING  COMPANY 

r. 

CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY; 
PERE  MARQUETTE  RAILROAD  COMPANY,  AND  JUD- 
SON  HARMON,  RECEIVER  THEREOF;  HOCKING  VAL- 
LEY  RAILWAY  COMPANY,  AND  CINCINNATI  &  MUS- 
KINGUM VALLEY  RAILROAD  COMPANY. 


Suhmitted  March  20,  1908.    Decided  ApHl  6,  1908. 


"L  Ck>iDplainant  directed  that  its  shipments  of  two  carloads  of  canned  vesetables 
from  Green  Bay,  Wis.,  to  Washington,  Ohio,  move  via  a  certain  route 
over  which  there  was  no  Joint  through  rate,  and  the  sum  of  the  locals 
was  applied.  The  goods  might  have  been  shipped  by  complainant  be- 
tween these  points  over  a  route  having  a  Joint  rate  less  than  the  mun 
of  the  locals.  Held,  That  the  initial  carrier  was  bound  to  observe  the 
instructions  of  the  consignor  in  this  case.  It  was  also  bound  to  collect 
the  published  rate  applicable  to  the  designated  route  and  ^itails  no 
liability  under  the  law  for  so  doing. 

2.  No  evidence  was  introduced  tending  to  show  that  the  rate  charged  and  col- 
lected was  unreasonable  and  unjust  per  se.    Complaint  dismissed. 

Austin  O,  Larsen  for  complainant. 

Samuel  A.  Lynde  for  Chicago  &  Northwestern  Railway  Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

This  is  a  complaint  that  the  charge  by  defendants  of  $161.82,  or 
26i  cents  per  100  pounds,  for  the  transportation  of  two  carloads  of 
canned  vegetables,  aggregating  61,064  pounds,  from  Green  Bay, 
Wis.,  to  Washington,  Ohio,  is  unreasonable  and  unjust  to  the  extent 
of  6J  cents  per  100  pounds.    Reparation  is  asked. 

Complainant  in  August,  1906,  directed  that  the  shipmente  in 
question  move  between  the  points  named  via  the  Chicago  &  North- 
western, Pere  Marquette,  and  Hocking  Valley  railroads.     At  that 
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time  no  joint  rate  was  in  effect  over  this  route,  and  the  rate  collected 
was  the  stun  of  the  regularly  established  looEds  applicable  to  sudi 
shipments.  The  law  requires  carriers  in  every  case  to  charge  the 
published  rate.  Under  the  drcumstances  the  defendants  luid  no 
option.    They  had  to  collect  and  retain  the  charges  they  did. 

It  appears  that  at  the  time  the  diipments  moved  there  was  a 
joint  through  rate  from  Green  Bay  to  Washington  of  20  cents  per 
100  pounds,  via  the  Chicago  &  Northwestern,  Hocking  Valley,  and 
Cincinnati  &  Muskingum  Vallqr  railroads.  The  goods  mi|^t  have 
been  shipped  by  complaih^t  to  their  destination  at  a  rate  of  20  cents 
if  the  above  route  had  been  selected.  If  the  complaining  company 
had  delivered  the  traffic  to  the  Chicago  &  Northwestern  at  Green  Bay 
without  instructions  with  respect  to  routing,  it  would  have  had  to 
send  it  over  the  cheapest  route  or  been  liable  in  damages. 

The  company  was  bound  to  observe  the  instructions  of  the  con- 
signor in  this  case;  it  was  also  bound  to  collect  the  published  rate 
applicable  to  the  designated  route  and  entails  no  liability  under 
the  law  for  so  doing. 

No  evidence  was  introduced  tending  to  show  that  the  rate  charged 
and  collected  was  unreasonable  and  unjust  per  m,  and  therefore  the 
complaint  will  be  dismissed.    An  otd&t  will  be  entered  accordingly. 
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No.  1103. 
COMMERCIAL  CLUB  OF  DULUTH 

V. 

NORTHERN  PACIFIC  RAILWAY  COMPANY;  GREAT  NORTH- 
ERN RAILWAY  COMPANY,  AND  CHICAGO,  ST.  PAUL, 
MINNEAPOLIS  &  OMAHA  RAILWAY  COMPANY. 


Submitted  February  It,  1908.    Decided  April  6, 1908. 


1.  By  their  tariffs  defendants  offer  free  storage  in  transit  at  Duluth,  Minn.,  or  Superior, 

Wis.,  on  both  east  and  west  bound  lake  freight  during  the  closed  season  of  navi- 
gation. The  practice  is  for  inland  shippers  to  bring  their  traffic  to  the  ware- 
houses at  such  ports  before  the  close  of  navigation,  where  they  are  held  in  free 
storage  by  defendants  until  ordered  forward  by  rail  at  the  balance  of  the  through 
rate  from  eastern  points  of  origin.  The  Duluth  merchants,  having  their  busi- 
ness houses  at  the  point  where  the  storage  is  given,  are  compelled  to  pay  stor- 
age and  also  dockage  and  switching  charges.  Complainant  alleges  that  this 
business  deprives  Duluth  of  its  advantage  of  location  at  the  head  of  the  lakes 
and  operates  to  transfer  such  advantage  to  inland  points.  It  appears  that  the 
privilege  is  open  to  all  shippers  alike  and  that  the  practice  is  not  confined  to 
defendants,  but  is  forced  by  competition  of  other  lines  operating  through  other 
lake  ports.  Heldf  That  the  record  in  this  case  does  not  at  this  time  justify 
condemnation  of  a  practice  in  which  so  many  carriers  and  shippers  not  parties 
to  the  record  are  interested. 

2 .  The  fact  that  the  privilege  of  free  storage  is  more  valuable  to  inland  merchants  than 

to  merchants  at  lake  ports  does  not  necessarily  make  the  privilege  unlawful. 
The  position  of  complainant  is  that  the  privilege  takes  away  from  the  lake  ports 
an  advantage  of  its  location;  but  the  better  position  seems  to  be  that  the  inland 
jobbing  centers,  by  reason  of  their  location  at  points  where  the  competition  of 
several  lake  ports  operates,  also  have  advantage  of  location,  one  result  of  which 
is  seen  in  the  effect  of  this  privilege  of  free  storage. 

S.  F.  Harrison  for  complainant. 

Emerson  Hadley  for  Northern  Pacific  Railway  Company. 
J.  D.  Armstrong  for  Great  Northern  Railway  Company. 
H.  M.  Pearce  for  Chicago^  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  complainant  is  a  voluntary  association  composed  of  finns  and 
individuals  doing  business  at  Duluth,  Minn.,  and  organized  for  the 
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purpose  of  advancing  the  commercial  and  jobbing  interests  of  that 
city.  Defendants  are  carriers  subject  to  the  act  to  regulate  com- 
merce. 

The  prayer  is  that  defendants  be  ordered  to  cease  giving  free  storage 
to  shipments  of  merchandise  moving  from  Buffalo  and  other  eastern 
shipping  points  by  boat  line  to  Duluth  or  Superior,  Wis.,  and  thence 
by  rail  to  destination  beyond  Duluth.  By  their  tariffs  defendants 
offer  storage  in  transit  at  Duluth  on  both  east  and  west  boimd  ship- 
ments of  merchandise.  The  tariff  of  the  Great  Northern  Railway, 
which  is  typical  of  the  tariffs  of  all  the  defendant  carriers,  provides: 

This  company  is  provided  with  dock  warehouse  at  port  of  Superior,  Wis.,  in  which 
a  limited  amount  of  storage  in  transit  can  be  given  on  shipments  of  east  and  west 
boimd  lake  freight.  Such  freight  is  to  be  consigned  free  to  point  of  destination  via 
this  line  or  connections  with  which  we  interchange  at  points  other  than  Superior. 
No  chaige  will  be  made  for  such  storage  privilege. 

The  railway  does  not  assume  fire  risks  on  shipments  stored  imder 
this  arrangement.  Change  of  destination  at  Duluth  or  Superior  is 
allowed  without  charge,  it  being  provided  that  if  the  merchandise  is 
delivered  from  the  warehouse  locally  to  Duluth  or  Superior  the 
regular  dockage  and  switching  charge  of  the  railway  company  shall  be 


It  appears  that  jobbers  of  cement,  nails,  and  certain  other  heavy 
conmiodities,  doing  business  at  St.  Paul,  also  jobbers  doing  business  at 
Duluth,  have  availed  themselves  of  the  privilege  here  offered.  The 
practice  is  to  bring  a  supply  of  a  given  commodity  to  the  warehouse 
before  the  close  of  navigation.  Shipments  are  ordered  forward  by  rail 
from  time  to  time  during  the  winter,  as  business  requirements  may  dic- 
tate. At  the  opening  of  navigation,  which  is  the  end  of  the  period  of  free 
storage,  the  remaining  portion  of  the  stored  commodity  is  forwarded 
by  rail  to  the  consignee.  The  consideration  moving  complainant  to 
ask  the  Commission  to  forbid  the  carriers  to  give  this  privilege  is  as 
follows: 

At  the  end  of  the  free  storage  time,  merchants  doing  business 
at  St.  Paul  or  Minneapolis  may  order  goods  remaining  in  the 
warehouse  to  be  sent  forward,  and  the  same  are  transported  by  the 
railroad  company  at  the  balance  of  the  through  rate  from  eastern 
point  of  origin.  Duluth  merchants,  however,  at  the  end  of  the  free 
storage  time,  receive  the  unsold  remnant  of  their  goods  at  the  lake 
port,  and  are  compelled  to  pay  storage  on  goods  so  received  for  the 
time  they  have  been  in  the  warehouse,  and  also  dockage  and 
switching  charges.  That  is  to  say,  so  far  as  the  Duluth  merchant 
ships  goods  out  of  the  warehouse  to  interior  customers  during 
the  winter  he  is  on  the  same  basis  as  the  St.  Paul  or  Minneap- 
olis merchant;  in  receiving  the  unsold  remnant  of  his  stored  goods, 
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however,  he  finds  himself  not  able  to  use  this  privilege  to  as  great 
advantage  as  his  competitors  who  are  at  inland  points.  Com- 
plainant therefore  takes  the  position  that  this  privilege,  as  given, 
deprives  Duluth  of  its  advantage  of  location  at  the  head  of  the  lakes 
and  operates  to  transfer  such  advantage  to  inland  points. 

It  was  urged  in  the  complaint  that  less  than  carload  shipments  had 
been  forwarded  by  defendants  at  carload  rates.  This  contention 
was  abandoned  at  the  hearing,  however,  and  no  objection  of  dis- 
crimination in  the  enforcement  of  the  rule  remains,  the  claim  being 
that  the  rule  itself  is  discriminatory  and  imfair  to  merchants  doing 
business  at  Duluth.  It  was  also  shown  that  the  through  rate  from 
BuflFalo  to  St.  Paul  is  but  2  cents  per  100  poimds  higher  than  the  rate 
from  Buffalo  to  Duluth,  and  the  claim  was  made  that  the  value  of 
the  storage  given  is  greater  than  the  freight  money  received  by  the 
railway  for  forwarding  the  goods  at  the  end  of  the  free-storage  period. 
It  appears,  however,  that  the  boat  lines  take  less  than  their  charge 
to  Duluth  as  their  proportion  of  the  joint  rate  to  St.  Paul.  How 
much  less  was  not  shown,  but  no  basis  exists  for  holding  that  the 
rate  to  St.  Paul  is  not  compensatory  to  the  railroads  even  on  ship- 
ments receiving  free  storage. 

The  defendants  showed  that  the  storage  facilities  had  been  used 
extensively  by  Duluth  jobbers  for  freight  destined  beyond  Duluth. 
One  of  the  witnesses  placed  on  the  stand  on  behalf  of  the  complainant 
testified,  for  instance,  that  his  firm  had  on  storage  at  the  Northern 
Pacific  warehouse  at  the  close  of  navigation  in  the  fall  of  1907  about 
5,000  tons  of  cement.  It  fiu-ther  appeared  that  this  cement  com- 
prised about  one-third  of  the  total  tonnage  stored  in  the  warehouse 
of  the  Northern  Pacific  Railway  Co^ipany  at  that  time. 

The  defense  of  the  defendant  carriers  is  that  the  privilege  here  in 
question  is  forced  by  the  competition  of  other  lines  through  other 
lake  ports.  The  Chicago  &  Northwestern  Railway,  for  instance,  by 
its  tariff,  I.  C.  C.  No.  6627,  provides  that  ''carload,  lake,  rail-and- 
lake,  or  canal-and-lake  traffic  in  transit  to  points  on  this  line  and  con- 
nections may  be  held  at  the  dock  houses  at  Milwaukee,  Manitowoc,  or 
Green  Bay  for  reconsignment."  Similar  privileges  are  given  by  the 
Chicago  &  Northwestern,  the  Chicago,  Rock  Island  &  Pacific,  and 
other  lines  at  Chicago.  The  Chicago,  Milwaukee  &  St.  Paul  Railway 
by  its  tariff,  I.  C.  C.  No.  A  9^79,  advertises  that  it  has  dock  ware- 
houses at  the  port  of  Milwaukee,  Wis.,  at  which  through  shipments 
may  be  stored  free  of  charge,  reconsignment  being  allowed.  This 
company's  tariff  provides  that  if  property  is  delivered  locally  at  Mil- 
waukee regular  *^  dockage  and  switching  charges  will  be  assessed,"  the 
rule  being  almost  identical  in  form  and  identical  in  effect  with  the 
rules  of  the  defendant  carriers  at  Duluth.  The  Wisconsin  Central 
Railway,  by  amendment  16  to  I.  C.  C.  No.  1715,  offers  free  storage 
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with  privilege  of  reconsignment  to  carload  freight  at  Waukesha,. 
Neenah,  Menasha,  Manitowoc,  and  Stevens  Point.  Similar  privileges 
are  offered  by  the  Canadian  Pacific  Railway  at  Port  Arthur  and  Fort 
WiUiam,  Ontario;  by  the  Canadian  Northern  Railway  at  Port  Arthur, 
Ontario,  and  by  the  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway 
at  Gladstone,  Mich.  The  roads  reaching  Duluth,  as  to  much  if  not  all 
of  the  territory  served  by  them  from  that  port,  are  in  direct  competi- 
tion with  one  or  another  of  the  carriers  above  named  on  ex-lake 
business. 

Complainant  challenges  the  storage  principle  as  in  itself  imlawfi^l,  and 
therefore  not  to  be  justified  by  competition.  This  position  the  Com- 
mission, on  the  record  as  made,  is  not  prepared  to  take.  The  privi- 
lege is  not  given  by  the  defendant'  carriers  only,  nor  is  it  confined  to 
the  section  of  the  country  in  which  they  operate.  No  justification 
exists  at  this  time  for  condemning  a  practice  in  which  so  many  car- 
riers and  shippers  not  parties  to  the  record  are  interested. 

Since  the  submission  of  this  case  the  following  administrative  ruling 
-has  been  made  by  the  Commission: 

Tarifb  providing  arrangements  for  storage  or  transit  privileges  at  ports  of  transship- 
ment on  the  Great  Lakes  in  connection  with  traffic  moved  under  rail-and-water  tar- 
iffs must  be  published,  posted,  and  filed  by  the  carrier  granting  the  privilege  or  per- 
fomung  the  service,  and  must  stipulate  clearly  the  extent  of  such  privilege  and  the 
charges  connected  therewith.  Such  tariffs  shall  also  state  whet-her  or  not  the  estab- 
lished joint  rates  published  by  the  initial  carrier,  from  the  point  of  origin  to  ultimate 
destination  as  of  the  date  of  shipment  from  point  of  origin,  will  apply.  If  such  privi- 
lege is  granted  or  charge  is  made  in  connection  with  the  joint  rate  under  which  the 
shipment  moves  from  point  of  origin  the  initial  carrier's  tariff  which  contains  such 
rate  must  also  contain  the  privilege  or  the  charge  or  give  specific  reference  by  I.  C.  C, 
number  to  the  tariff  of  the  carrier  granting  the  privilege  or  performing  the  service 
which  contains  such  regulations  and  charges  connected  therewith. 

The  above  ruling  is  intended  to  secure  such  pubhshing  and  filing 
of  the  offer  of  storage  or  transit  privileges  as  shall  preclude  the  pos- 
sibility of  secrecy  or  discrimination.  Portions  of  the  rule  will  call 
for  changes  in  the  tariffs  of  the  carriers  operating  through  Duluth 
and  involved  in  this  controversy.  These  changes,  however,  will  not 
be  greater  than  those  required  at  other  lake  ports.  It  appears  from 
the  record  that  during  the  time  covered  by  the  testimony  herein  the 
offer  of  storage  privileges  at  Duluth  has  been  open  ta  all  shippers 
aUke,  and  has  been  fully  described  in  the  tariffs  of  the  defendant  car- 
riers according  to  the  forms  then  recognized  by  the  Commission  and 
used  by  carriers  generally. 

There  can  be  no  doubt  that  the  storage  privilege  at  Duluth  is  forced 
upon  the  carriers  defendant  hereby  the  competition  of  railways  reach- 
ing other  lake  ports,  which  "railways  offer  free  storage  at  other  ports  on 
precisely  the  same  conditions  as  those  here  in  controversy.  The  St. 
Paul  jobber  is  not  confined  to  Duluth  as  a  lake  port  nor  to  the  defendant 
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carriers  as  transportation  agencies.  He  may  ship  via  other  ports  than 
Dnluth  and  secure  the  same  privileges  he  now  gets  from  defendants. 
This  being  so,  it  is  apparent  that  the  purpose  of  the  Commercial  Club 
of  Duluth  would  not  be  achieved  even  if  the  order  prayed  for  in  the 
complaint  were  made.  If  the  free  storage  were  discontinued  at  Duluth, 
no  possibility  of  using  such  privilege  would  remain  to  the  Duluth 
merchant.  Such  privilege  would  still,  however,  be  open  to  the  St. 
Paul  merchant  at  other  lake  ports. 

It  is  of  course  obvious  that  the  privilege  is  more  valuable  to  inland 
merchants  than  it  is  to  merchants  at  lake  ports.  It  does  not  neces- 
sarily follow  from  this,  however,  that  the  privilege  is  unlawful.  The 
view  of  complainant  is  that  it  takes  away  from  the  lake  port  an 
advantage  of  its  location.  The  better  view  seems  to  be  that  the 
inland  jobbing  center,  by  reason  of  its  location  at  a  point  where  the 
competition  of  several  lake  ports  operates,  also  has  an  advantage  of 
location,  one  result  of  which  is  seen  in  the  effect  of  this  privilege  of  free 
storage. 

The  complaint  will  be  dismissed. 
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No.  1887. 
AMERICAN  GROCER  COMPANY 

PITTSBURG,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAIL- 
WAY  COMPANY;  CLEVELAND,  CINCINNATI,  CHICAGO 
&  ST.  LOUIS  RAILWAY  COMPANY,  AND  ST.  LOUIS, 
IRON  MOUNTAIN  &  SOUTHERN  RAILWAY  COMPANY. 


Buhmitted  March  7,  1908.    Decided  April  6,  1908. 


Separation,  In  the  case  of  a  through  shipment  upon  which  the  rate  charged 
was  made  up  of  a  Joint  rate  to  the  gateway  plus  the  local  rate  of  the  delir- 
ering  carrier,  which  local  rate  alone  is  alleged  to  be  unreasonable,  will  be 
awarded  where  the  delivering  carrier,  within  a  reasonable  time  after  the 
shipment  moved,  put  in  effect  a  rate  conceded  by  the  complainant  to  be 
reasonable  and  stipulated  that  an  order  of  reparation  be  directed  against 
it  alone. 

Arthur  Fils  for  complainant. 

L.  J.  Hdckney^  William  Hodgdon^  J,  C.  Jeffery^  and  M.  L.  Clardy 
for  defendants. 

Report  of  the  Commission. 

CocKRELL,  Commissioner: 

The  petition  was  filed  November  22, 1907,  and  charged  that  on  July 
6,  1906,  complainant  shipped  from  Greenfield,  Ind.,  to  Calico  Rock, 
Ark.,  over  the  lines  of  the  defendants,  one  carload  of  glass  fruit  jars 
weighing  32,052  pounds,  and  was  charged  53^  cents  per  100  pounds, 
aggregating  $171.48;  that  said  rate  was  made  up  of  16J  cents  from 
Greenfield  to  Cairo,  111.,  and  37  cents  from  Cairo  to  Calico  Rock, 
Ark.;  that  the  said  rate  of  37  cents  was  in  itself,  and  generally  in 
consideration  of  the  services  performed,  unjust  and  unreasonable; 
that  a  reasonable  and  just  rate  would  have  been  29  cents,  which  would 
have  made  a  total  charge  of  45J  cents  per  100  pounds;  and  asked 
reparation  in  the  sum  of  $25.G4. 

The  defendants,  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company,  and  the  Cleveland,  Cincinnati,  Chicago  &  St. 
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Louis  Bailway  Company,  filed  separate  answers  and  alleged  that 
their  joint  rate  of  16J  cents  extended  only  from  Greenfield  to  Cairo 
and  was  a  reasonable  rate  and  that  they  were  not  parties  to  the  37- 
cent  rate. 

The  St.  Louis,  Iron  Mountain  &  Southern  filed  an  answer  of 
general  denial,  stating  that  the  rates  charged  were  the  rates  filed 
with  the  Commission  and  in  force  at  the  time.  The  case  was  set  for 
hearing  at  Little  Bock,  Ark.,  on  Marc^  10,  1908.  Prior  to  the  hear- 
ing, the  complainant  and  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  filed  with  the  Commission  a  stipulation  ad- 
mitting the  statements  herein  made  and  that  the  only  issue  was  the 
reasonableness  of  the  rate  in  effect  and  charged  by  that  defendant 
from  Cairo  to  Calico  Bock,  of  37  cents,  and  that  immediately  after 
the  movement  of  the  shipment,  on  July  25,  1906,  that  defendant 
made  effective  a  rate  of  29  cents  per  100  pounds  for  all  similar  ship- 
ments, and  that,  as  applied  to  the  shipment  in  question,  the  rate  of 
87  cents  was  unjust  and  unreasonable  in  so  far  as  it  exceeded  the  rate 
of  29  cents,  and  that  the  complainant  was  entitled  to  reparation  in 
the  sum  of  $25.64,  and  this  Commission  was  requested  to  issue  an 
order  on  the  said  defendant  to  pay  the  same  and  to  maintain  in  effect 
a  rate  not  higher  than  29  cents  per  100  pounds  for  one  year  from  the 
date  of  such  order. 

Therefore,  the  conclusions  of  the  Commission  are,  that  this  case 
should  be  dismissed  as  to  the  defendants,  the  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Bailway  Company,  and  the  Cleveland,  Cin- 
cinnati, Chicago  &  St  Louis  Bailway  Company,  and  that  an  order 
be  issued  requiring  the  other  defendant,  the  St.  Louis,  Iron  Mountain 
&  Southern  Bailway  Company,  to  make  reparation  to  the  com- 
plainant in  the  sum  of  $25.64,  and  to  maintain  in  force  for  one  year 
a  rate  not  higher  than  29  cents  per  100  pounds  in  carloads,  and  it  is 

so  ordered. 

IS  I.  G.  G.  Hep. 
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No.  1321. 
FOREST  CITY  FREIGHT  BUREAU 


ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY; 
BARRY  TRANSPORTATION  COMPANY ;  CHICAGO  &  ALTON 
RAILROAD  COMPANY;  CHICAGO  &  EASTERN  ILLINOIS 
RAILROAD  COMPANY;  CHICAGO  &  NORTHWESTERN 
RAILWAY  COMPANY;  CHICAGO,  BURLINGTON  & 
QUINCY  RAILROAD  COMPANY;  CHICAGO  GREAT  WEST- 
ERN RAILWAY  COMPANY;  CHICAGO,  MILWAUKEE 
&  ST.  PAUL  RAILWAY  COMPANY;  CHICAGO,  ROCK  IS- 
LAND  &  PACIFIC  RAILWAY  COMPANY;  CHICAGO,  ST. 
PAUL,  MINNEAPOLIS  &  OMAHA  RAILWAY  COMPANY; 
COLORADO  &  SOUTHERN  RAILWAY  COMPANY;  COL- 
ORADO MIDLAND  RAILWAY  COMPANY;  COPPER 
RANGE  RAILROAD  COMPANY;  DENVER  &  RIO  GRANDE 
RAILROAD  COMPANY;  DES  MOINES,  IOWA  FALLS  & 
NORTHERN  RAILWAY  COMPANY;  DULUTH  &  IRON 
RANGE  RAILROAD  COMPANY;  DULUTH,  SOUTH  SHORE 
&  ATLANTIC  RAILWAY  COMPANY;  EL  PASO  &  SOUTH- 
WESTERN RAILROAD  COMPANY;  FT.  WORTH  &  DENVER 
CITY  RAU^WAY  COMPANY;  FORT  WORTH  &  RIO  GRANDE 
RAILWAY  COMPANY;  GOODRICH  TRANSIT  COMPANY; 
GREAT  NORTHERN  RAILWAY  COMPANY;  GREEN  BAY 
&  WESTERN  RAUiROAD  COMPANY;  ILLINOIS  CENTRAL 
RAILROAD  COMPANY;  ILLINOIS,  IOWA  &  MINNESOTA 
RAILWAY  COMPANY ;  INTERNATIONAI-.  &  GREAT  NORTH- 
ERN RAU.ROAD  COMPANY;  IOWA  CENTRAL  RAILWAY 
COMPANY;  KANSAS  CITY,  CLINTON  &  SPRINGFIELD 
RAILWAY  COMPANY;  KANSAS  CITY  SOUTHERN  RAIL- 
WAY  COMPANY;  LEAVENWORTH,  KANSAS  &  WESTERN 
RAILWAY  COMPANY;  LOUISLA.NA  &  ARKANSAS  RAIL- 
WAY  COMPANY;  MINNEAPOLIS  &  ST.  LOUIS  RAILROAD 
COMPANY;  MINNEAPOLIS,  ST.  PAUL  &  SAULT  STE. 
MARIE  RAILWAY  COMPANY;  MISSISSIPPI  RIVER  & 
BONNE  TERRE  RAHiWAY;  MISSOURI  &  NORTH  ARKAN- 
SAS RAILROAD  COMPANY;  MISSOURI,  KANSAS  &  TEXAS 

13  I.  C.  G.  Rep. 

47251—08 SH 


296  INTEBSTATB  COMMEBOB  OOMMISSIOK  BEFOBTS. 

RAILWAY  COMPANY;  MISSOURI,  KANSAS  &  TEXAS 
RAILWAY  COMPANY  OF  TEXAS;  MISSOURI  PACIFIC 
RAILWAY  COMPANY;  NORTHERN  PACIFIC  RAILWAY 
COMPANY;  OREGON  RAILROAD  &  NAVIGATION  COM- 
PANY; OREGON  SHORT  LINE  RAILROAD  COMPANY 
PARIS  &  GREAT  NORTHERN  RAILROAD  COMPANY 
QUINCY,  OMAHA  &  KANSAS  CITY  RAILROAD  COMPANY 
ST.  JOSEPH  &  GRAND  ISLAND  RAILWAY  COMPANY;  ST. 
LOUIS  &  HANNIBAL  RAILWAY  COMPANY;  ST.  LOUTS  & 
SAN  FRANCISCO  RAILROAD  COMPANY;  ST.  LOUIS,  SAN 
FRANCISCO  &  TEXAS  RAILWAY  COMPANY;  ST.  LOUTS, 
ROCKY  MOUNTAIN  &  PACIFIC  RAILWAY  COMPANY;  ST. 
LOUIS  SOUTHWESTERN  RAILWAY  COMPANY;  ST.  LOUIS 
SOUTHWESTERN  RAILWAY  COMPANY  OF  TEXAS;  SAN 
ANTONIO  &  ARANSAS  PASS  RAILWAY  COMPANY; 
SAN  PEDRO,  LOS  ANGELES  &  SALT  LAKE  RAILROAD 
COMPANY;  SANTA  FE  CENTRAL  RAH^WAY  COMPANY; 
SOUTHERN  PACIFIC  COMPANY;  TEXAS  &  PACIFIC  RAIL- 
WAY COMPANY;  UNION  PACIFIC  RAILROAD  COMPANY; 
UNITED  VERDE  &  PACIFIC  RAILWAY  COMPANY;  WA- 
BASH RAILROAD  COMPANY,  AND  WISCONSIN  CENTRAL 
RAILWAY  COMPANY. 


SvbmiUed  Uarch  SO,  1908.    Decided  April  6, 1908. 


Tbe  inclusion  by  carriere  operating  under  the  Western  Classification  of  multigraphs, 
in  cases  in  lees  than  carloads,  in  double  fiist  class  is  lureasonable.  Defendants 
ordered  to  classify  such  multigraphs  as  1}  times  first  class. 

H.  H.  Henry  for  complainant. 
T.  J.  Norton  for  defendants. 

Refobt  of  the  Commission. 

Pboxttt,  Commissioner: 

The  competency  of  the  Forest  City  Freight  Bureau  to  maintain  this 
complaint  has  been  affirmed  by  us  in  a  previous  decision,  and  the 
defendants  make  no  question  in  that  respect  here.  The  complaint  is 
directed  against  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company 
and  many  other  carriers  operating  under  the  Western  Classification, 
for  the  purpose  of  obtaining  a  lower  rating  upon  the  multigraph. 
This  article  is  now  classified  with  the  mimeograph  and  neostyle,  as 
double  first  class;  the  complainant  insists  that  it  should  be  classified 
with  printing  presses,  as  second  class. 
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The  multigraph  is  in  reality  a  miniature  printing  press  which  prints, 
unlike  most  small  presses,  from  a  cylinder  and  not  from  a  bed.  The 
type  can  be  set  upon  this  cylinder  by  a  special  device  for  that  pxupose, 
or  an  electrotype  plate  can  be  fastened  upon  it,  after  which,  by  revolv- 
ing the  cylinder,  the  paper  is  fed  in  and  ink  transferred  to  the  type  and 
paper  from  a  series  of  gelatine  rolls.  It  will  print  a  sheet  8  inches  wide 
and  17  inches  long.  It  is  ordinarily  operated  by  hand,  but  there  is  no 
objection  to  the  application  of  any  form  of  motive  power,  and  in  some 
few  instances  it  is  now  being  run  by  electric  motor.  The  multigraph 
seems  to  be  adapted  to  use  in  connection  with  any  business  where  it  is 
desirable  to  strike  off  a  comparatively  small  number  of  cards,  circular 
letters,  or  other  matter  of  this  character.  It  is  used  in  some  cases  for 
the  printing  of  railroad  tariffs,  and  this  Commission  under  its  rule  that 
all  tariffs  must  be  printed  receives  those  produced  upon  this  machine. 
It  is  simple  in  construction,  easily  operated,  and  seems  to  fill  a  want  in 
many  business  establishments  and  other  offices. 

It  is  a  patented  device,  selling  to  the  customer  for  S250,  to  the 
dealer  from  the  manufacturer  for  $150.  Our  understanding  of  the 
testimony  is  that  the  manufacturer  delivers  the  machine  at  the  last- 
named  price.  It  was  stated  that  up  to  the  present  time  the  cost  of 
constructing  it  had  been  about  $75,  but  when  the  manufacture  is 
conducted  upon  a  large  scale  in  the  most  economical  way  the  cost  of 
production  must  be  very  much  less  than  this. 

The  outside  measurements  of  the  shipping  package  contain  about 
3i  cubic  feet  and  the  weight  is  100  poimds.  When  properly  packed 
it  is  not  liable  to  damage.  The  manager  of  the  company  which 
makes  and  puts  them  upon  the  market  testified  that  in  the  last  year 
the  company  had  shipped  1,760  without  any  complaint  of  loss  or 
damage  in  transit. 

The  complainant  insists  that  this  ought  to  be  classified  as  a  printing 
press,  but  such  is  not  our  conclusion.  While  the  work  done  by  it 
might  in  all  cases  be  done  by  a  printing  press,  its  use  is  in  no  sense 
that  of  the  ordinary  printing  press;  nor  is  the  relation  between  the 
weight  and  value  anything  like  that  in  case  of  a  printing  press.  It 
is  more  in  the  nature  of  an  office  appliance  like  the  typewriter,  the 
cash  register,  and  the  adding  machine.  These  are  all  classffied  under 
the  Western  Classification  as  IJ  times  first  class,  and  we  think  this 
machine  should  be  given  the  same  classification. 

In  our  opinion  the  rate  now  exacted  by  the  defendants  for  the 
transportation  of  the  multigraph  is  excessive  and  should  not  for  the 
future  exceed  IJ  times  that  rate  which  is  applied  by  the  defendants 
under  the  Western  Classification  to  the  transportation  of  articles 
classified  as  first  class.  It  will  be  understood  that  this  decision  only 
applies  to  those  cases  where  the  Western  Classffication  would  govei  /). 

An  order  will  issue  accordingly. 
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No.  1298. 
AL.  G.  FIELD 


SOUTHERN  RAILWAY  COMPANY;  SEABOARD  AIR  LINE 
RAILWAY;  ILLINOIS  CENTRAL  RAILROAD  COMPANY; 
CENTRAL  OF  GEORGIA  RAILWAY  COMPANY;  NASH- 
VILLE, CHAITANOOGA  &  ST.  LOUIS  RAILWAY  CX)M. 
PANY;  LOULSVILLE  &  NASHVILLE  RAILROAD  COM- 
PANY;  ATLANTA  &  WEST  POINT  RAILROAD  COMPANY, 
AND  WESTERN  RAILWAY  OF  ALABAMA. 


Deckled  April  6,  1908, 


The  Commission  has  no  authority  under  the  act  to  regulate  commerce  to  require  car- 
riers to  establish  special  fares,  based  upon  less  than  the  normal  passenger- mile 
revenue,  for  the  use  of  passengers  on  particular  occasions  or  for  special  purposes. 
On  that  ground,  and  also  on  the  ground  that  the  legal  right  of  carriers  to  issue 
party-rate  tickets  and  confine  their  use  to  theatrical  companies  has  been  fully 
considered  by  the  Commission,  this  complaint  for  an  order  requiring  the  defend- 
ants to  reestablish  such  party  rates  is  dismissed  on  motion  of  the  Commission. 

Robert  M,  Dittey  and  James  A.  Alhn  for  complainant. 

Claudian  B,  Northrop  and  Ed.  Baxter  for  Southern  Railway  Com- 
pany. 

Ed.  Baxter  for  Seaboard  Air  Line  Railway;  Illinois  Central  Rail- 
road Company;  Central  of  Georgia  Railway  Company;  Nashville, 
Chattanooga  &  St,  Louis  Railway  Company;  Louisville  &  Nashville 
Railroad  Company;  Atlanta  &  West  Point  Railroad  Company,  and 
Western  Railway  of  Alabama. 

Report  of  the  Commission. 

Harlan,  Commuaioner: 

The  prayer  of  this  petition  is  that  the  Commission  shall  enter  an 
order  requiring  the  defendants  to  reestablish  the  special  party  rates 
which  in  past  years  have  generally  been  accorded  by  carriers  to 
theatrical  companies  and  other  special  organizations  engaged  in  giving 
public  exhibitions. 

It  is  clear  that  the  Commission  has  no  authority  to  enter  such  an 
order.     While  the  act  to  regulate  commerce  as  amended  confers  upon 
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the  Commission  the  power  to  reduce  a  passenger  fare  alleged  to  be 
excessive,  when  a  complaint  to  that  effect  has  been  filed  and  the  issue 
thus  made  has  been  supported  by  competent  testimony,  it  has  vested 
in  the  Commission  no  aflSrmative  power  to  require  carriers  to  estab- 
lish special  fares,  based  upon  less  than  the  normal  passenger-mile 
revenue,  for  the  use  of  passengers  on  particular  occasions  or  for  spe- 
cial purposes.  This  was  so  held  in  Cator  v.  Southern  Pacific  Co.  et  al.^ 
6  1.  C.  C.  Rep.  113,  and  in  Sprigg  v.  Baltimore  <6  Ohio  R,  B.  Co, 
et  al.^  8  I.  C.  C.  Rep.  443,  and  the  question  is  not  to  be  regarded 
therefore  as  open  to  further  discussion. 

On  that  ground  alone  this  petition  should  be  dismissed.  The  real 
purpose,  however,  of  the  complainant  in  filing  it  was  to  bring  to  our 
attention  again  the  question  of  the  legal  right  of  carriers,  when  they 
may  desire  to  do  so,  to  issue  party  rate  tickets  and  to  confine  their  use 
to  theatrical  companies  and  similar  organizations  that  travel  through 
the  country  for  the  purpose  of  giving  exhibitions  in  public.  That  ques- 
tion also  has  been  extensively  argued  before  the  Commission  and  has 
had  careful  consideration.  In  In  the  Matter  of  Party  Bate  Tickets^  12 
I.  C.  C.  Rep.,  95,  the  Commission  held  that  such  party  rates  can  not  law- 
fully be  limited  to  particular  classes  of  persons,  but  must  be  open  to 
the  general  public.  Under  these  circumstances  no  useful  purpose  can 
be  served  by  having  the  question  of  the  legality  of  such  rates,  when 
so  limited  to  theatrical  and  other  amusement  companies,  again  sub- 
mitted for  formal  hearing.  An  order  to  the  same  effect  in  this  case 
would  not  afford  the  complainant  an  opportunity  to  secure  a  review 
of  the  matter  in  the  courts,  for  under  the  act  to  regulate  commerce 
complainants  have  no  recourse  to  the  courts  in  order  to  test  the 
soundness  of  the  rulings  of  the  Commission.  An  appeal  for  that  pur- 
pose is  open  under  this  legislation  onl}-  to  the  defendant  carriers. 

For  these  reasons  the  proceeding  is  therefore  dismissed  on  motion 
of  the  Commission.  Should  the  Commission  desire  to  give  further 
consideration  to  the  general  question,  it  will  adopt  another  course  for 
doing  so  and  in  that  connection  will  examine  the  carefully  prepared 
brief  filed  herein  by  counsel  for  complainant.  Should  the  Commis- 
sion desire  to  have  its  conclusions  on  the  question  tested  in  the  courts, 
it  will  so  arrange  in  some  effective  way. 

An  order  will  be  entered  in  accordance  herewith. 
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No.  846. 
RAILROAD  COMMISSION  OF  KENTUCKY 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY; 
LOUISVILLE,  HENDERSON  &  ST.  LOUIS  RAILWAY 
COMPANY;  ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY; CLEVELAND,  CINCINNATI,  CHICAGO  &  ST. 
LOUIS  RAILWAY  COMPANY;  PENNSYLVANIA  RAIL- 
ROAD COMPANY;  CHICAGO,  INDIANAPOLIS  &  LOUIS- 
VILLE RAILWAY  COMPANY;  BALTIMORE  &  OHIO 
SOUTHWESTERN  RAILROAD  COMPANY;  PITTSBURG, 
CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAILWAY  COM- 
PANY; ERIE  RAILROAD  COMPANY;  NEW  YORK  CEN- 
TRAL &  HUDSON  RIVER  RAILROAD  COMPANY;  DELA- 
WARE, LACKAWANNA  &  WESTERN  RAILROAD  COM- 
PANY;  LEHIGH  VALLEY  RAILROAD  COMPANY;  NEW 
YORK,  ONTARIO  &  WESTERN  RAILWAY  COMPANY; 
BALTIMORE  &  OHIO  RAILROAD  COMPANY;  NORFOLK 
&  WESTERN  RAILWAY  COMPANY;  CHESAPEAKE  & 
OHIO  RAILWAY  COMPANY;  THE  TRUNK  LINE  ASSO- 
CIATION,  AND  THE  CENTRAL  FREIGHT  ASSOCIA- 
TION. 

Bubmittei  May  2S,  1907.    Decided  April  6.  1908. 


I.  Complaint  questions  reasoDableness  of  rates  between  Owensboro  and  Haider- 
son,  Ky.,  and  points  In  Trunk  Line  and  Central  Freight  Association  terri- 
tories; it  also  alleges  that  such  rates  result  in  unjust  discrimination 
against  Owensboro  and  Henderson  and  give  undue  preference  to  Bvans- 
TlUe,  Ind.  The  carriers  most  directly  interested  in  the  BvansviUe  rates 
for  the  most  part  serve  the  territory  north  of  the  Ohio  River,  while  those 
most  directly  interested  In  the  rates  to  Owensboro  and  Henderson  serve 
the  territory  south  of  the  river.  There  is  greater  density  of  population 
and  of  traffic  in  the  territory  north  of  the  Ohio  River  known  as  Central 
Freight  Association  territory,  in  which  Evansville  is  situated,  than  in 
territory  south  of  the  river.  In  which  Owenslwro  and  Henderson  are  sit- 
uated. The  general  adjustment  of  rates  throughout  Central  Freight 
Association  territory  due  to  the  conditions  therein  prevailing  naturally 
has  a  forceful  eftect  upon  the  Evansville  rates.  The  larger  volume  of 
traffic  and  greater  number  of  carriers  operating  In  that  territory  create  a 
greater  degree  of  competition,  and  the  rates  generally  have  been  adjusted 
with  a  view  to  meeting  the  conditions  resulting  therefrom. 
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2.  It  is  not  incumbent  upon  a  road  to  measure  the  rates  to  all  points  on  its 

line  from  and  to  whicli  it  handles  the  bulk  of  the  traffic  by  lower  rates 
fixed  by  competitors  operating  over  a  more  direct  route  to  some  other 
point  also  on  its  line,  but  to  which  it  handles  an  unappreciable  volume  of 
traffic.  So  to  hold  would  be  totally  to  disregard  the  effect  of  competitive 
conditions  which  the  Supreme  Ck)urt  has  held  in  numerous  cases  as  Jus- 
tifying the  application  of  lower  rates  to  farther  distant  points  over  the 
snme  line  in  the  same  direction.  The  long  and  short  haul  section  of  the 
act,  as  construed  by  the  courts,  prohibits  the  charging  of  a  higher  rate 
to  a  less  distant  point  only  where  the  carrier  responsible  for  both  rates 
occupies  a  like  relation  to  the  more  distant  point  to  which  the  lower  rate 
applies. 

3.  The  record  fails  to  show  that  the  rates  in  question  are,  under  present  condi- 

tions, unreasonable  in  and  of  themselves  or  that  the  circumstances  and 
conditions  under  which  the  traffic  is  handled  to  and  from  Evansville  are 
so  substantially  similar  to  those  under  which  traffic  is  handled  to  and 
from  Owensboro  and  Henderson  as  to  make  the  charging  of  higher  rates 
to  and  from  the  last-mentioned  points  unjustly  discriminatory  as  com- 
pared with  the  rates  applying  between  Evansville  and  the  same  points 
in  Trunk  Line  and  Central  Freight  Association  territories.  Complaint 
dismissed. 

Bennett  H.  Young  and  William  Lindsay  for  complainant. 

Ed,  Baxter  for  Louisville,  Henderson  &  St.  Louis  Railway  Com- 
pany, and  Louisville  &  Nashville  Railroad  Company. 

Sidney  F.  Andrews  and  Ed.  Baxter  for  Norfolk  &  Western  Railway 
Company,  and  Illinois  Central  Railroad  Company. 

T.  B,  Harrison  for  Louisville  &  Nashville  Railroad  Company. 

C.  H.  Gibson^oT  Baltimore  &  Ohio  Railroad  Company,  Baltimore 
&  Ohio  Southwestern  Railroad  Company,  Pennsylvania  Railroad 
Company,  and  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company. 

G.  W,  Kretzinger  for  Chicago,  Indianapolis  &  Louisville  Railroad 
Company. 

Alex,  P.  Ilumphrey  for  New  York  Central  &  Hudson  River  Rail- 
road Company,  and  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company. 

Report  of  the  Commission. 

Clements,  Commissioner: 

This  complaint  questions  the  reasonableness  of  freight  rates  apply- 
ing between  Owensboro  and  Henderson,  Ky.,  and  points  in  Trunk 
Line  and  Central  Freight  Association  territories.  It  is  also  alleged 
that  the  rates  as  fixed  by  the  defendant  carriers  result  in  unjust  dis- 
crimination against  Owensboro  and  Henderson,  and  other  points  in 
Kentucky  adjacent  thereto,  and  in  undue  preference  and  advantage 
to  Evansville,  Ind. 
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Evansville  is  situated  on  the  north  bank  of  the  Ohio  River  11  miles 
northwest  of  Henderson  and  40  miles  from  Owensboro,  the  last  men- 
tioned two  points  being  south  of  the  river. 

The  lines  entering  Evansville  are  the  Louisville  &  Nashville,  South- 
ern, Illinois  Central,  Chicago  &  Eastern  Illinois,  and  Evansville  & 
Terre  Haute.  The  Louisville,  Henderson  &  St.  Louis  also  handles 
Evansville  traflSc  over  the  rails  of  the  Louisville  &  Nashville  between 
Henderson  and  Evansville. 

The  lines  entering  Henderson  and  Owensboro  are  the  Illinois  Cen- 
tral, the  Louisville  &  Nashville,  and  the  Louisville,  Henderson  &  St. 
Louis. 

For  the  purposes  of  this  case  Trunk  Line  territory  may  be  do- 
scribed  generally  as  west  of  New  England,  north  of  the  Potomac 
River,  and  east  of  the  so-called  Buffalo-Pittsburgh  line.  Central 
Freight  Association  territory  is  inmiediately  west  of  Trunk  Line 
territory,  north  of  the  Ohio  River  and  east  of  the  Indiana-Illinois 
state  line,  including  Chicago. 

The  basis  of  rate  making  between  points  in  Trunk  Line  territory 
and  points  in  Central  Freight  Association  territory  is  the  New  York- 
Chicago  rate,  which  is  denominated  100  per  cent.  These  basic  or  100 
per  cent  rates  are  first  fixed  and  the  rates  between  other  points  in 
Trunk  Line  and  Central  Freight  Association  territory  are  then  made 
a  certain  percentage  thereof. 

There  is  no  such  defined  method  of  rate-making  between  points  in 
Central  Freight  Association  territory.  Generally  rate^ between  points 
in  Southern  Classification  territory  and  points  in  Central  Freight 
Association  territory  are  made  on  the  lowest  combination  via  the 
several  Ohio  River  crossings. 

The  100  per  cent  class  rates  between  New  York  and  Chicago,  used 
as  bases  in  fixing  rates  between  points  in  Trunk  Line  and  Central 
Freight  Association  territory,  are: 

12  3  4  5  6 

75        66        60        35        30        25 

On  westbound  traffic  Evansville  takes  110  per  cent  of  the  New 
York-Chicago  rates,  and  on  eastbound  traffic  105  per  cent,  thus  mak- 
ing rates  on  the  various  classes,  in  cents  per  100  pounds,  to  Evans- 
ville from  New  York: 

12  3  4  5  6 


83        72        55        39        3:^        28 
and  on  traffic  from  Evansville  to  New  York: 

12  3  4  5  6 


78i       68       52i       36i       31i       26 
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Prior  to  August  20,  1905,  both  Owensboro  and  Henderson  were  on 
a  120  per  cent  basis,  east  and  west  bound,  making  the  rates  on  the 
various  classes: 

12  3  4  5  6 

90        78        60        42        36        30 
Since  that  date,  however,  rates  applying  from  Owensboro  and  Hen- 
derson to  Trunk  Line  territory,  have  been : 

1         2        3        4        5        6 
71       6i       5        5        3        3 

over  the  Evansville  rates,  thus  reducing  the  eastbound  rates  from 
Owensboro  and  Henderson : 

12         3         4        5        6 


4        3i       2i         1        li       1 

The  110  per  cent  basis  was  applied  on  Evansville  traffic  east  and 
west  bound  until  February,  1905,  at  which  time  the  east-bound  rates 
to  Trunk  Line  territory  were  reduced  to  105  per  cent  of  the  New 
York-Chicago  rates  to  meet  reduced  rates  initiated  by  the  Baltimore 
&  Ohio  Southwestern  Eailroad  from  Vincennes,  Ind.,  and  to  main- 
tain the  relative  adjustment  between  Evansville  and  Vincennes  rates. 
The  reduced  rates  from  Henderson  and  Owensboro  to  Trunk  Line 
territory  made  effective  on  August  20,  1905,  followed  this  reduction 
in  the  Evansville  east-bound  rates.  With  the  exception  of  this 
change  in  the  Henderson  and  Owensboro  east-bound  rates,  the  120 
per  cent  basis  has  obtained  between  these  points  and  Trunk  Line 
territory  since  December  20,  1889. 

Complainants  attempted  to  show  that  when  the  120  per  cent  basis 
was  established  between  Owensboro  and  Trunk  Line  territory  there 
was  but  one  road  entering  Owensboro  (the  Owensboro  &  Nashville, 
now  a  part  of  the  Louisville  &  Nashville),  but  that  since  this  basis 
of  rates  was  made  effective  the  Louisville,  Henderson  &  St.  Louis 
Railway  (originally  the  Louisville,  St.  Louis  &  Texas)  has  been 
constructed  between  Louisville  and  Owensboro,  shortenin;?  the  dis- 
tance between  these  points  from  215  to  113  miles.  Tariffs  on  file 
with  the  Commission  show  that  the  120  per  cent  basis  was  established 
to  both  Henderson  and  Owensboro  on  December  20,  1889.  The 
Louisville,  Henderson  &  St.  Louis  Railway  began  operating  to 
Owensboro  in  1888,  some  months  prior  to  the  establishment  of  the 
120  per  cent  rates  on  Owensboro  traffic.  Prior  to  the  application 
of  this  basis  the  rates  from  Trunk  Line  territory  to  Owensboro  based 
on  P^vansville  were  as  follows: 


1. 

2. 

72 
18 

S. 

4. 

5. 

6. 

New  York  to  Evan<'ville    _     .     

83 
21 

65 
16 

89 
14 

S3 
12 

28 

T!vansvflle  to  Owensboro                      -           -      — _«-..____. 

10 

Total _ - 

1(M 

90 

70 

53 

45 

88 
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The  present  class  rates  from  Louisville  to  Owensboro,  Henderson, 
and  Evansville  are  as  follows : 


28        24         20         14         12         10 

These,  added  to  the  100  per  cent  rates  applying  to  Loiiiaville, 
would  make  the  total  combination  rates,  New  York  to  Owensboro, 
Henderson,  and  Evansville: 


5        6 


103        89        70        49        42        35 

It  is  claimed  by  the  carriers  that  the  rates  from  Louisville  are  the 
same  to  Evansville  as  to  Owensboro  and  Henderson,  for  the  reason 
that  they  are  made  to  meet  the  competition  of  steamboats  on  the  Ohio 
River,  and  as  the  boats  make  the  same  rates  to  all  these  points  the 
rail  lines  follow  the  same  adjustment. 

A  large  percentage  of  the  traflSc  between  Central  Freight  Associa- 
tion territory  and  Henderson  and  Owensboro  is  handled  via  Evans- 
ville. 

The  rates  between  Henderson  and  Central  Freight  Association 
territory  are  made  by  adding  arbitraries  of  TJ,  6J,  5,  5,  3,  3  on  classes 
1  to  6,  respectively,  to  the  Evansville  rates.  The  minimum  rates  for 
distances  over  10  miles  and  up  to  15  miles  in  Central  Freight  Asso- 
ciation territory  are  7^,  7^,  7^,  7,  5,  and  3J  on  classes  1  to  6, 
respectively.  Thus  it  appears  that  the  rates  charged  for  the  11-mile 
haul  between  Henderson  and  Evansville  are  generally  lower  than 
the  minimum  rates  for  similar  distances  in  Central  Freight  Associa- 
tion territory,  notwithstanding  the  movement  between  Henderson 
and  Evansville  necessitates  crossing  the  Ohio  River  bridge. 

These  same  arbitraries  applying  between  Evansville  and  Hender- 
son are  also  used  in  constructing  the  through  rates  to  Owensboro, 
notwithstanding  the  distance  from  Evansville  to  Owensboro  is  40 
miles. 

The  petition  filed  in  this  case  does  not  question  the  reasonableness 
of  particular  rates  applying  between  any  specified  points  in  Central 
Freight  Association  territory  and  Owensboro  and  Henderson,  the 
complaint  being  directed  against  the  rates  generally.  It  is,  therefore, 
not  clear  that  the  Commission,  even  were  it  convinced  that  the  rates 
as  a  whole  are  unreasonably  high,  could  make  a  general  order  which 
would  be  enforceable  in  the  courts  covering  every  rate  applying  be- 
tween Owensboro  and  Henderson  and  all  points  in  Central  Freight 
Association  territory.  As  heretofore  stated,  the  rates  from  Central 
Freight  Association  territory  are  not  made  on  a  percentage  basis, 
as  are  the  rates  between  Trunk  Line  territory  and  the  points  here  in- 
volved. Nor  are  the  rates  made  in  accordance  with  any  similar 
system  which  would  result  in  such  a  uniform  adjustment  as  would 
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enable  the  Commission  to  deal  with  the  whole  fabric  of  rates  and 
order  a  horizontal  reduction. 

A  large  part  of  the  traffic  coming  from  New  York  and  other  east- 
ern points  to  Owensboro  and  Henderson  moves  via  the  rail-and-water 
route,  or  Cumberland  Gap  Despatch,  which  is  constituted  by  the  Old 
Dominion  Steamship  Company,  New  York  to  Norfolk;  the  Norfolk 
&  Western  Railway,  Norfolk  to  Norton,  Va. ;  the  Louisville  &  Nash- 
ville to  Louisville,  and  the  Louisville,  Henderson  &  St.  Louis  beyond. 
It  is  to  be  noted,  however,  that  while  the  reasonableness  of  the 
through  rates  applying  via  the  Cumberland  Gap  Despatch  is  ques- 
tioned, the  Old  Dominion  Steamship  Company,  which  is  a  compo- 
nent part  of  this  route  and  a  party  to  said  through  rates,  is  not 
named  as  a  defendant  in  this  proceeding. 

Approximately  95  per  cent  of  the  traffic  moving  to  Evansville  from 
Trunk  Line  and  Central  Freight  Association  territory  is  handled  by 
carriers  operating  north  of  the  Ohio  River,  the  remaining  5  per 
cent  being  handled  by  lines  south,  of  which  it  is  claimed  the  Louis- 
ville, Henderson  &  St.  Louis  handles  but  2  per  cent.  An  unappre- 
ciable  volume  of  traffic  to  and  from  Evansville  moves  via  the  rail- 
and-water  route. 

A  large  percentage  of  the  traffic  moving  to  Evansville  via  the 
trunk  lines  is  delivered  to  the  Evansville  &  Terre  Haute  Railroad 
at  Terre  Haute,  which  is  a  100  per  cent  point  110  miles  from  Evans- 
ville. In  like  manner  a  large  part  of  the  traffic  moving  to  Owens- 
boro from  Trunk  Line  territory  is  delivered  to  the  Louisville,  Hen- 
derson &  St.  Louis  at  Louisville,  also  a  100  per  cent  point,  113  miles 
from  Owensboro.  A  comparison  of  the  rates  and  earnings  of  the 
Evansville  &  Terre  Haute  and  the  Louisville,  Henderson  &  St.  Louis 
railroads,  taken  from  their  annual  reports  to  the  Conmiission  for  the 
year  ending  June  30,  1905,  shows : 

Miles  of  road  operated  by  the  L.  H.  &  St.  L 186 

Miles  of  road  operated  by  the  E.  &  T.  H 313.91 

NiiDibor  of  tons  of  freight  handled  by  the  L.  H.  &  St.  L 656,  204 

Number  of  tons  of  freight  handled  by  the  E.  &  T.  H 2,551,106 

Gross  earnings  per  mile  of  the  L.  H.  &  St.  L $4,902.93 

Gross  onruiugs  per  mile  of  the  E.  &  T.  H $0,012.83 

Average  rate  per  ton  per  mile  of  the  L.  H.  &  St.  L centS-_  .878 

Average  rate  per  ton  per  mile  of  the  E.  &  T.  H do 1.027 

Percentage  of  operating  expenses  to  gross  earnings  of  the  L.  H.  & 

St.  L 74.  00 

Percentage  of  operating  expenses  to  gross  earnings  of  the  E.  &  T.  H_  53.  38 

Average  distance  hauled,  1  ton,  L.  H.  &  St.  L miles__        109.  03 

Average  distance  hauled,  1  ton,  E.  &  T.  H do 51.43 

The  higher  percentage  of  operating  expenses  on  the  Louisville, 
Henderson  &  St.  Louis  may  be  due  in  part  to  the  fact  that  that  line 
operates  along  the  bank  of  the  Ohio  River,  necessitating  the  main- 
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tenance  of  trestle  work  and  the  making  of  frequent  repairs  on  account 
of  high  water. 

The  original  cost  of  the  Louisville,  Henderson  &  St.  Louis  was 
$G,598,000,  though  it  is  claimed  it  would  cost  greatly  in  excess  of  that 
amount  to  reproduce  the  road,  on  account  of  the  advance  in  real  estate 
values  in  the  section  which  it  traverses  and  in  the  cost  of  materials; 
also  on  account  of  the  improvements  which  have  been  added.  The 
present  capitalization  is  $6,500,000,  and  the  net  income  for  the  fiscal 
year  ending  June  30,  1905,  was  $27,239.64.  The  bonds  of  this  road, 
when  first  issued,  sold  for  83  and  84.  The  outstanding  bonds,  with 
a  face  value  of  $2,500,000,  were  quoted  at  the  time  of  the  hearing  at 
about  111  and  bear  interest  at  the  rate  of  5  per  cent.  The  par  value 
of  the  stock  is  $4,000,000,  but  it  was  selling  at  the  time  of  the  hearing 
at  21  cents  on  the  dollar,  with  an  actual  value  of  $840,000.  No  divi- 
dends have  ever  been  declared  on  this  stock. 

The  all-rail  first-class  rate,  New  York  to  Evansville,  is  83  cents  per 
100  pounds.  The  short-line  distance  being  987  miles,  the  rate  per 
ton  per  mile  on  first-class  traffic  is  1.68  cents.  The  all-rail  first-class 
rate,  New  York  to  Owensboro,  is  90  cents  per  100  pounds,  and  the 
short-line  distance  being  979  miles,  gives  a  rate  per  ton  per  mile  of 
1.84  cents.  The  same  rate  applying  to  Henderson,  on  the  short-line 
mileage  of  998,  yields  a  rate  per  ton  per  mile  of  1.8  cents. 

Taking  the  all-rail  first-class  rates  applying  from  New  York  and 
Chicago  to  a  few  important  points  in  the  south  for  the  purpose  of 
comparison,  we  find  that  the  first-class  rate  of  $1.17  for  the  haul  of 
876  miles.  New  York  to  Atlanta,  yields  revenue  per  ton  per  mile  of 
2.7  cents;  the  first-class  rate  of  $1.05,  New  York  to  Chattanooga,  for 
a  haul  of  847  miles,  2.48  cents;  New  York  to  Nashville,  91  cents  per 
100  pounds,  998  miles,  1.82  cents;  New  York  to  Memphis,  $1  per  100 
pounds,  1,157  miles,  1.7  cents. 

The  first-class  rate  of  $1.33  per  100  pounds,  Chicago  to  Atlanta,  for 
a  haul  of  733  miles,  will  yield  a  revenue  of  3.6  cents  per  ton  per  mile; 
Chicago  to  Chattanooga,  $1.11  per  100  pounds,  595  miles,  3.7  cents; 
Chicago  to  Nashville,  88  cents  per  100  pounds,  444  miles,  3.96  cents; 
Chicago  to  Memphis,  85  cents  per  100  pounds,  527  miles,  3.2  cents. 

It  appears  that  the  rates  applying  between  Evansville  and  south- 
ern territory  are  the  same  as  the  rates  between  Owensboro  and 
Henderson  and  that  territory,  with  the  exception  of  certain  territory 
contiguous  to  these  last  mentioned  places.  Prior  to  the  construction 
of  the  Cincinnati  Southern  road  the  Evansville  rates  were  higher  to 
the  south  than  the  Henderson  and  Owensboro  rates.  That  road  how- 
ever initiated  the  same  rates  from  Cincinnati  and  other  points  on  the 
north  bank  of  the  Ohio  River  served  by  it  as  were  in  force  from 
Louisville  and  other  points  on  the  south  bank  to  southern  territory. 
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This  action  forced  the  carriers  serving  Evansville  and  other  points 
north  of  the  river  to  so  readjust  the  rates  to  the  south  as  to  maintain 
the  relative  adjustment  between  points  in  Central  Freight  Association 
territory,  and  the  parity  existing  between  Evansville,  Owensboro,  and 
Henderson  rates  to  southern  points  is  directly  attributable  to  the  con- 
struction of  the  Cincinnati  Southern  road  and  the  competition  thus 
created  for  traffic  between  Evansville  and  points  in  Central  Freight 
Association  territory  generally  and  points  in  southern  territory.  In 
competing  for  this  traffic  moving  between  Evansville  and  southern 
territory  the  Louisville  &  Nashville  can  better  afford  to  absorb  the 
bridge  toll  in  crossing  the  Ohio  River  than  on  the  traffic  from  Owens- 
boro and  Henderson  to  the  north,  for  the  reason  that  on  the  former 
it  participates  in  much  longer  hauls  over  its  own  rails. 

The  testimony  is  not  convincing  that  the  rates  to  and  from 
Owensboro  and  Henderson  are,  at  this  time,  under  present  condi- 
tions, unreasonable  in  and  of  themselves.  The  main  question, 
therefore,  to  be  determined  is  whether  or  not  the  circumstances 
and  conditions  under  which  traffic  is  handled  to  and  from  Owens- 
boro and  Henderson  are  similar  to  the  circumstances  and  con- 
ditions pertaining  to  traffic  handled  from  the  same  points  of  origin 
to  Evansville  to  such  an  extent  as  to  make  the  charging  of  higher 
rates  to  the  first-mentioned  two  points  unjustly  discriminatory.  The 
fact  that  one  of  these  points  lies  in  territory  throughout  which  ap- 
plies a  certain  method  of  rate  adjustment  based  on  the  conditions 
therein  prevailing,  and  which  secures  to  that  territory  relatively 
lower  rates  than  those  applying  throughout  another  arbitrarily  pre- 
scribed territory,  does  not,  of  course,  carry  greater  weight  than  may 
be  properly  accorded  the  considerations  \vhich  should  actuate  the 
carriers  themselves  in  adjusting  the  rates  irrespective  of  the  arbitrar}' 
line  between  such  territories.  The  carriers  most  directly  interested 
in  the  Evansville  rates  for  the  most  part  serve  the  territory  north 
of  the  Ohio  River,  while  those  most  directly  interested  in  the  rates 
to  Owensboro  and  Henderson  serve  the  territory  south  of  the  river. 
There  is  greater  density  of  population  and  of  traffic  in  the  territory 
north  of  the  Ohio  River  known  as  Central  Freight  Association  terri- 
tory, and  in  which  Evansville  is  situated,  than  in  territory  south  of 
the  river,  in  w^hich  Owensboro  and  Henderson  are  situated.  Such 
differences  in  conditions  reasonably  and  inevitably  result  in  a  differ- 
ent adjustment  of  rates  in  the  respective  territories.  Generally  the 
cost  per  ton  of  handling  freight  decreases  in  proportion  to  the  increase 
in  its  volume.  Rates  applying  in  a  given  section  are  more  or  less 
interdependent,  since  they  must  be  relatively  adjusted,  as  far  as  may 
be  possible,  with  regard  to  the  peculiar  conditions  obtaining  at  the 
various  points,  so  that  there  may  be  no  unjust  discrimination  as 
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between  places.  The  general  adjustment  of  rates  throughout  Central 
Freight  Association  territory  due  to  the  conditions  therein  prevailing 
naturally  has  a  forceful  eflfect  upon  the  Evansville  rates.  The  larger 
volume  of  traffic  and  greater  number  of  carriers  operating  in  that 
territory  create  a  greater  degree  of  competition,  and  the  rates  gen- 
erally have  been  adjusted  with  a  view  to  meeting  the  conditions 
resulting  therefrom.  This  competition  between  carriers  likewise 
creates  so-called  market  competition,  each  carrier  being  compelled 
by  considerations  of  expediency  to  establish  such  rates  to  points  which 
it  serves  as  will  enable  them  to  compete  with  other  points  where  more 
active  railroad  competition  may  have  brought  about  lower  rates. 

While  it  is  true  that  by  certain  routes  the  distance  between  Trunk 
Line  territory  and  Evansville  is  somewhat  greater  than  between  the 
same  territory  and  Owensboro  and  Henderson,  and  that  traffic  mov- 
ing via  these  routes  is  handled  over  the  same  lines  at  higher  rates 
for  the  shorter  than  for  the  longer  distance,  such  higher  rates  can 
not,  under  the  decisions  of  the  courts,  be  regarded  as  unjustly  dis- 
criminatory unless  the  traffic  is  handled  under  substantially  similar 
circumstances  and  conditions.  The  rates  to  Evansville  are  made  by 
the  trunk  lines  operating  through  a  section  of  the  country  in  which 
lower  rates  generally  prevail  than  in  the  section  served  by  the  car- 
riers handling  the  bulk  of  the  traffic  to  Owensboro  and  Henderson. 
The  more  intense  competition  for  the  Evansville  traffic  is  also  in 
great  measure  responsible  for  the  lower  rates  applied  thereon.  The 
carriers  handling  the  bulk  of  the  Owensboro  and  Henderson  traffic 
are  forced  to  accept,  on  the  small  percentage  of  Evansville  business 
which  they  are  able  to  secure,  rates  fixed  by  those  lines  directly  serv- 
ing Evansville,  and  we  do  not  consider  that  those  carriers,  simply 
because  they  pass  through  Owensboro  and  Henderson  in  moving  the 
traffic  to  Evansville  at  lower  rates,  are  for  that  reason  alone  unjustly 
discriminating  against  the  first  two  mentioned  points.  The  fact  that 
Evansville,  which  is  principally  served  by  carriers  traversing  a  ter- 
ritory in  which  the  volume  of  traffic  is  greater  and  competition  more 
intense,  is  given  rates  somewhat  lower  than  those  accorded  Owens- 
boro and  Henderson  by  the  lines  directly  serving  these  last-mentioned 
points,  and  which  operate  mainly  in  a  territory  of  less  density  of 
traffic,  does  not  of  itself  establish  the  unreasonableness  of  the  Owens- 
boro and  Henderson  rates,  since  the  lines  serving  Evansville  are  con- 
fronted there  by  conditions  which  do  not  prevail  at  Owensboro  and 
Henderson. 

It  is  not  incumbent  upon  a  road  to  measure  the  rates  to  all  points 
on  its  line  from  and  to  which  it  handles  the  bulk  of  the  traffic  by 
lower  rates  fixed  by  competitors  operating  over  a  more  direct  route 
to  some  other  point  also  on  its  line  but  to  which  it  handles  an  unap- 
preciable  volume  of  traffic.  In  other  words,  a  road  in  accepting, 
on  a  comparatively  small  volume  of  traffic  moving  to  a  given  point, 
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exceptionally  low  competitive  rates,  which  it  must  establish  in  order 
to  secure  any  part  of  the  traflSc,  is  not  thereby  estopped  from  charging 
reasonably  remunerative  rates  to  other  points  to  which  it  handles  the 
bulk  of  the  traffic  from  which  it  must  derive  the  principal  part  of 
its  revenues.  So  to  hold  would  be  totally  to  disregard  the  effect  of 
competitive  conditions  which  the  Supreme  Court  has  held  in  numer- 
^ous  cases  as  justifying  the  application  of  lower  rates  to  farther  dis- 
tant points  over  the  same  line  in  the  same  direction.  The  long  and 
short  haul  clause  of  the  act,  as  construed  by  the  courts,  prohibits  the 
charging  of  a  higher  rate  to  a  less  distant  point  only  where  the 
carrier  responsible  for  both  rates  occupies  a  like  relation  to  the  more 
distant  point  to  which  the  lower  rate  applies.  The  Louisville,  Hen- 
derson &  St.  Louis  and  the  Louisville  &  Nashville,  which  are  the 
principal  defendants  in  this  proceeding,  do  not  stand  in  the  same  rela- 
tion to  Evansville  as  to  Owensboro  and  Henderson,  since  those  roads 
do  not  handle  the  bulk  of  the  Evansville  traffic  and  do  not  control 
the  rate  situation  at  that  point.  The  carriers  serving  Evansville  are 
forced  by  competitive  and  other  general  conditions  obtaining  in 
Central  Freight  Association  territory  to  make  lower  rates  to  and 
from  that  place,  therefore  the  existence  of  such  rates  does  not  estab- 
lish the  unreasonableness  of  the  higher  rates  applying  to  Owensboro 
and  Henderson.  If  it  were  shown  that  places  farther  distant  from 
the  points  of  origin  in  question  and  served  primarily  by  the  Louis- 
ville, Henderson  &  St.  Louis  and  the  Louisville  &  Nashville  are  given 
lower  rates  than  Owensboro  and  Henderson,  and  that  such  rates  did 
not  result  from  greater  competition  between  carriers  at  such  more 
distant  points,  but  were  directly  attributable  to  conditions  created 
by  those  roads  and  within  their  control,  this  might  properly  be  held 
to  constitute  unjust  discrimination  forbidden  by  law;  but  the  testi- 
mony does  not  show  such  a  state  of  facts  to  exist.  On  the  contrary, 
it  appears  that  Owensboro  and  Henderson  enjoy  advantages  in  the 
matter  of  freight  rates  secured  to  them  by  reason  of  their  proximity 
to  Evansville  and  which  are  not  enjoyed  by  other  points  along  the 
lines  of  the  Louisville,  Henderson  &  St.  Louis  and  the  Louisville  & 
Nashville  and  served  principally  by  those  roads. 

It  is  contended  by  complainants  that  the  defendant  carriers  have 
by  agreement  among  themselves  fixed  the  rates  here  involved  in  vio- 
lation of  the  anti-trust  laws,  and  thus  by  concerted  action  have  sup- 
pressed competition  which  might  naturally  have  resulted  in  lower 
rates  to  Owensboro  and  Henderson.  While  such  a  method  of  fixing 
rates,  when  proven  to  exist,  leads  us  to  scrutinize  more  carefully  the 
rates  so  established  with  a  view  to  ascertaining  whether  or  not  it  has 
in  fact  resulted  in  the  maintenance  of  unreasonable  transportation 
charges,  and  evidence  thereof  is  admissible  for  that  purpose,  that 
fact  alone  is  not  conclusive  evidence  of  the  unreasonableness  of  the 
rates. 

It  follows  that  the  complaint  must  be  dismissed. 
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1.  An  ocean  carrier  established  under  the  laws  of  Cuba  and  transporting  traffic 

between   Habana  and  Galveston  is  not  subject  to  the  act  to  regulate 
commerce. 

2.  The  rule  laid  down  in  the  case  of  the  Cosmopolitan  Shipping  Company,  13 

I.  C.  C.  Rep.,  266,  followed. 

3.  The  word  "  adjacent,"  as  used  in  the  act  to  modify  the  words  **  foreign  coun- 

try," would  seem  to  mean  adjacent  in  the  sense  of  the  possibility  of  sub- 
stantial continuity  of  rails. 

Cowan,  Bumey  <&  Goree  and  John  B,  Daish  for  complainant. 
Rohert  Dunlap,  T.  J.  Norton,  J.  W.  Terry,  and  J.  H,  Hawley  for 
defendants. 

Report  of  the  Commission. 

CocKRELL,  Commissioner: 

The  complaint  in  this  case  was  filed  November  23, 1907.  The  com- 
plainant is  a  copartnership  acting  as  a  common  carrier  engaged  in 
the  transportation  of  freight  between  Galveston,  Tex.,  Habana,  and 
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certain  other  Cuban  ports.  The  defendant,  the  Commercial  Union, 
is  an  anonymous  society  or  limited  company  organized  under  the 
laws  of  Cuba,  and  likewise  acting  as  a  common  carrier  of  freight 
between  Habana,  Cuba,  and  Galveston,  Tex. 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Company  and  thirteen 
other  rail  carriers  of  the  United  States,  subject  to  the  act,  were  also 
made  parties  defendant.  The  Commercial  Union  and  all  but  three 
of  the  rail  carriers  answered  the  complaint,  and  the  case  being  at 
issue,  testimony  was  taken  at  Galveston  before  a  special  examiner 
designated  by  the  Commission,  depositions  were  taken  imder  agree- 
ment of  coimsel  before  the  consul-general  of  the  United  States  at 
Habana,  and  further  evidence  taken  before  the  Commission  at  Wash- 
ington.    The  case  was  fully  heard  on  briefs  and  oral  argument. 

The  substance  of  the  complaint  is  that  the  defendants  have  violated 
and  are  violating  the  interstate  commerce  laws,  by  reason  of  their 
through  route  and  joint  rates  on  shipments  from  points  of  origin  on 
the  defendants'  railway  lines  in  the  United  States  via  Galveston  to 
ports  in  the  island  of  Cuba ;  by  reason  of  the  organization  of  the  de- 
fendant, the  Commercial  Union ;  and  by  reason  of  the  dealings  of  the 
Commercial  Union  with  Cuban  merchants  purchasing  goods  in  the 
United  States  and  routing  the  same  from  points  of  origin  on  the  lines 
of  the  railway  defendants  to  Galveston  and  from  Galveston  in  its 
ship  to  Cuban  ports — giving  a  certain  number  of  shares  of  its  capital 
stock  for  every  $1,000  received  by  it  on  such  freight. 

Shipments  from  points  of  origin  in  the  United  States  consigned  to 
destinations  in  the  island  of  Cuba  are  made  and  routed  either  by 
the  complainant,  or  by  the  defendant,  the  Commercial  Union,  and 
the  freight  charges  specified  in  the  tariff  on  the  through  routes  and 
joint  rates  are  paid  to  the  railway  carriers  at  the  point  of  origin. 

The  Commercial  Union  was  organized  in  Habana,  April  27,  1905, 
under  the  laws  of  Cuba,  as  an  anonymous  society,  or  limited  com- 
pany. Seventeen  citizens  of  Habana,  mostly  merchants,  joined  in 
organizing  the  company,  and  each  one  of  the  seventeen  organizers  re- 
ceived gratuitously  10  shares  of  the  capital  stock  of  the  company, 
which  was  placed  at  $1,000,000  currency  of  the  United  States  of 
America,  represented  by  10,000  shares  of  a  nominal  value  of  $100 
each.  The  objects  of  the  association  were  fully  set  forth  in  the  papers 
filed  according  to  the  laws  of  Cuba,  and  were  briefly:  (a)  To  estab- 
lisli  a  line  of  steamers  between  Habana  and  the  ports  of  the  United 
States,  particularly  the  Gulf  ports;  (6)  to  center  the  control  of  such 
ocean  carrier  in  the  merchants  of  Habana;  and  (c)  to  stimulate  ship- 
ments via  such  carrier  by  awarding  for  every  $1,000  paid  to  said 
carrier  for  freight  4  shares  in  the  capital  stock  of  the  company  dur- 
ing the  first  year  of  its  existence,  3  shares  the  second  year,  2  shares 
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the  third  year,  and  1  share  the  fourth  year,  after  which  no  further 
shares  were  to  be  given  for  freight,  shippers  being  permitted  to  tack 
the  freight  paid  during  any  year  to  that  paid  during  succeeding 
years  until  the  $1,000  was  made  up  to  authorize  the  receipt  of  shares. 

Some  shares  were  sold  for  cash,  and  with  the  money  thus  raised 
the  Commercial  Union  chartered  a  steamer  and  began  business  as 
a  common  carrier  between  the  ports  of  Habana,  Cuba,  and  Galves- 
ton, Tex. 

The  ninth  section  of  the  complaint  is,  in  part,  as  follows: 

That  said  Commercial  Union,  by  the  means  aforesaid,  and  by  soHcitatloii 
and  by  the  offer  to  give  and  grant  the  concessions  aforesaid  in  the  way  of  the 
said  gratuitous  stocl^,  and  by  the  inducements  held  out  to  permit  8hlppe];ii  of 
such  freight  to  share  in  the  profits  of  the  business  of  the  said  Commercial 
Union,  secured  a  large  number  of  customers  at  Habana  and  other  points  on 
the  island  of  Cuba  who,  from  that  time  down  to  the  present  time,  have  been 
and  are  now  entitled  to  receive  the  said  shares  of  stock  in  consideration  of 
the  shipment  of  freight  from  points  on  the  said  lines  of  railroad  in  the  United 
States  to  Cuba,  via  Galveston  and  the  Commercial  Union  steamship,  and 
which  shipments  have  been  and  are  so  made  upon  the  said  published  through 
joint  rates  of  freight  from  said  points  in  the  United  States,  via  Galveston  and 
the  Commercial  Union  steamships,  to  Habana,  and  if  consigned  to  other  points 
of  Cuba,  then  by  transshipment  on  to  other  points. 

That  in  accordance  with  its  obligation  to  do  so,  said  Commercial  Union  did 
issue  and  distribute  said  gratuitous  shares  of  stock  to  its  patrons  who  were 
shippers  of  freight  as  aforesaid  upon  the  rate  aforesaid,  and  about  November, 
1906,  issued  said  shares  to  patrons  of  the  said  Commercial  Union  who  were 
the  shippers  of  said  freight  upon  said  rates  as  aforesaid,  being  228  common 
shares,  widely  distributed  to  various  and  sundry  merchants  of  importance  in 
the  island  of  Cuba,  and  to  parties  elsewhere  located,  which  said  shares  are 
still  outstanding.  That  said  shares  were  issued  as  an  inducement  and  as  a 
thing  of  value  to  persons  to  whom  issued  for  the  purpose  of  inducing  them  to 
ship  and  route  their  freight  from  said  points  in  the  United  States  via  the  Com- 
mercial Union  via  Galveston  to  Cuba. 

That  the  persons,  firms,  and  corporations  holding  said  gratuitous  certificates 
of  shares  are  constantly  shipping  upon  the  through  Joint  rates  of  freight  afore- 
said, various  articles  of  merchandise  from  points  of  origin  in  the  United  States 
on  said  lines  of  railways  as  shown  in  said  tariff,  from  which  said  rates  apply  as 
therein  shown,  to  Cuban  points  via  Galveston,  and  over  the  line  of  the  said 
Commercial  Union,  being  induced  thereto  by  the  advantages  offered  and  to  be 
given  through  the  means  of  receiving  the  aforesaid  gratuitous  shares  of  stock 
of  the  Commercial  Union,  and  that  the  said  parties  are  induced  to  route  the 
said  freight  and  direct  that  it  be  routed  from  points  of  origin  in  the  United 
States  on  the  lines  of  said  railways  over  the  respective  railroads  to  Galveston, 
and  thence  over  the  line  of  the  Commercial  Union  to  Habana,  for  the  purpose 
of  obtaining  the  benefits  to  be  thus  received  on  account  of  the  payment  of  the 
freight,  to  wit,  the  amounts  specified  in  the  tariffs  on  file  as  aforesaid  with  the 
Interstate  Commerce  Commission. 

Paragraph  10  alleges  knowledge  on  the  part  of  the  railway  com- 
panies of  the  facts  set  forth,  and  paragraph  11  asserts  the  violation  of 
the  second,  third,  and  sixth  sections  of  the  act  to  regulate  commerce 
by  the  Commercial  Union  and  the  railway  companies. 
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The  answer  of  the  Atchison,  Topeka  and  Santa  Fe  Railway  Com- 
pany, as  well  as  the  answer  of  the  Commercial  Union,  admitted  the 
situation  with  respect  to  the  giving  of  shares  by  the  Commercial 
Union;  but  denied  that  this  was  a  violation  of  the  act  to  regulate 
commerce,  and  denied  that  such  shares  were  given  upon  the  joint 
through  rate.  These  answers  also  set  forth  the  protest  by  the  Atchi- 
son, Topeka  and  Santa  Fe  Railway  Company  against  the  issuance 
of  such  shares  by  the  Commercial  Union  on  freight  received,  as  soon 
as  it  learned  of  them,  and  further  set  forth  that  the  charter  of  the 
Commercial  Union  had  been  amended  to  prohibit  the  issuance  of 
gratuitous  shares  for  freight  routed  via  the  ocean  carrier. 

The  reason  for  the  organization  of  the  Commercial  Union  is  found 
in  the  course  of  business  between  the  United  States  and  Cuba  which 
is,  and  for  many  years  has  been,  that  all  goods  sold  for  delivery  at 
Habana  are  sold  c.  i.  f.;  or,  in  other  words,  the  price  charged  the 
consignee  in  Habana  includes  the  cost  of  the  goods,  the  insurance 
on  the  shipment,  and  the  freight  from  point  of  origin  to  the  port  of 
Habana.  Under  this  custom,  no  matter  where  the  contract  may  be 
made,  the  transaction  is  in  reality  a  sale  of  goods  delivered  at  the 
port  of  Habana.  The  payment  for  the  merchandise,  therefore,  was 
in  effect  the  same  as  though  the  consignee  himself  had  paid  the 
freight.  The  organizers  of  the  Commercial  Union  having  this  in 
mind,  determined  to  derive  some  benefit  therefrom,  if  possible,  by 
owning  the  ocean  carrier  participating  in  the  transportation,  and  as 
the  manifests  and  other  papers  of  such  carrier  would  be  under  their 
own  control  and  the  division  of  the  through  rate  enjoyed  by  it  known 
to  them,  they  could  readily  ascertain  what  amount  of  freight,  esti- 
mated in  dollars,  was  paid  by  any  particular  consignee  whereon  to 
assign  stock  in  the  company. 

The  laws  of  Cuba  permitted  maritime  transportation  companies  to 
issue  shares  of  stock  in  consideration  of  patronage  extended.  There 
was  nothing  illegal  and  nothing  concealed  or  underhanded  about  the 
organization  of  the  Commercial  Union.  The  articles  of  association 
of  the  company  were  duly  recorded  in  the  office  of  the  mercantile 
recorder  of  Habana,  and  all  the  formalities  of  the  Cuban  laws  com- 
plied with.  In  addition  to  this  the  company  issued  a  printed  circu- 
lar addressed  to  the  merchants  of  Habana  generally  calling  attention 
to  the  new  carrier  and  offering  its  benefits  and  facilities  to  all  equally. 

The  complaint  does  not  allege  any  wrongdoing  with  regard  to  re- 
bates on  freight  originating  at  Habana  and  carried  thence  to  the 
United  States,  but  is  directed  solely  to  the  giving  of  shares  of  the 
company,  the  Commercial  T^nion,  to  merchants  in  Habana  on  freight 
paid  by  them  from  the  United  States.  No  share  of  the  company  was 
ever  issued  to  any  citizen  of  the  United  States  in  consideration  of 
freight  routed  via  the  Commercial  Union. 
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This  case  differs  from  the  case  of  the  Cosmopolitan  Shipping  Com- 
pany, 13  I.  C.  C.  Rep.,  266,  in  that  while  the  case  cited  named  only 
the  ocean  carriers  as  defendants,  here  the  rail  carriers  of  the. United 
States,  which  participate  in  the  joint  through  rates  involved,  arc 
also  joined  as  defendants.  The  knowledge,  by  the  rail  carriers,  of 
rebating  on  the  part  of  the  Commercial  Union  in  respect  to  freight 
carried  by  such  rail  carriers  from  the  point  of  origin  in  the  United 
States  to  the  port  of  transshipment,  the  through  charges  on  which 
had  been  collected  by  them,  was  alleged  in  the  complaint  and  denied 
in  the  answer.  The  proof  is  conclusive  that,  assuming  the  practices 
of  the  Commercial  Union  to  have  been  illegal  and  assuming  the 
jurisdiction  of  this  Commission,  no  guilty  knowledge  was  ever  had 
by  such  rail  carrier.  On  the  contrary,  the  fact  is,  that  when  the  de- 
fendant, the  Atchison,  Topeka  &  Santa  Fe  Railway  Company 
learned  in  July,  1907,  of  the  shares  given  by  the  Commercial  Union 
for  freight  participated  in  by  it,  the  said  railway  company  notified 
the  Commercial  Union  of  its  doubt  concerning  the  legality  of  such 
practices  and  demanded  the  cessation  thereof.  Thereupon,  at  a 
regularly  called  meeting  of  the  Commercial  Union,  in  Habana,  on 
September  9, 1907,  at  which  the  required  majority  of  the  stock  of  the 
company  was  represented,  the  articles  of  association  of  the  company 
were  amended  so  that  thereafter  no  shares  should  be  issued  in  return 
for  freight  paid.  This  action  of  the  Commercial  Union,  as  contained 
in  the  notarial  minutes  of  the  meeting,  was  duly  recorded  according 
to  Cuban  law  in  the  office  of  the  mercantile  recorder  of  Habana 
October  7,  1907.  These  recorded  notarial  minutes  show,  in  part,  as 
follows : 

The  president  [of  the  Commercial  Union]  stated  that  in  his  opinion  it  was 
unnecessary  to  give  away  free  any  more  shares  of  said  corporation  to  patrons 
of  the  same  or  to  any  other  person ;  that  it  had  so  been  reqnirech  by  United 
States  railway  companies,  whose  services  this  corporation  utilizes,  as  an  in- 
dispensable condition  for  them  to  continue  rendering  such  services,  said  rail- 
way companies  alleging  that  such  gifts  had  given  rise  to  claims  by  certain 
parties  on  the  basis  that  they  were  contrary  to  the  United  States  laws  and 
that  such  claims  might  Injure  said  raUway  companies.  The  president  opened 
the  question  to  discussion  and  the  meeting  finally  resolved,  unanimously,  that 
without  accepting  or  acknowledging  the  assumed  Illegality  of  said  gifts,  and 
because  It  Is  necessary  as  a  practical  measure  in  order  to  continue  utilizing 
the  services  of  said  railway  companies  ♦  ♦  ♦  shares  ♦  ♦  ♦  can  not  be 
given  away  free  to  patrons  of  the  corporation  or  to  other  persons.  Ninth. 
The  prohibition  contained  In  the  latter  part  of  the  foregoing  clause  shall  In  no 
way  affect    ♦     ♦     ♦    holders  of  common  shares  already  Issued. 

This  action  of  the  meeting  of  September  9  was  incorporated  in  the 

notarial  deed  of  September  13  and  recorded  in  the  public  records  of 

the  office  of  mercantile  recorder  of  Habana  October  7,  1907,  thereby 

amendinor  the  articles  of  association  of  the  company  and  notifying 

all  who  might  be  concerned. 
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The  complaint  in  this  case  was  filed  November  23,  1907,  a  month 
and  a  half  after  the  things  complained  of  ceased;  indeed,  the  act  of 
the  Commercial  Union  was  really  retroactive  in  that  the  action  taken 
in  September,  1907,  prevented  any  issue  of  stock  for  freight  paid  for 
a  year  prior  thereto,  the  company  year  ending  on  September  30.  The 
matter  before  us,  therefore,  is  narrowed  to  the  point  stated  at  the 
hearing  of  the  case  before  the  Commission  February  11,  1908,  by 
the  attorney  for  the  complainant 

The  main  question  is  a  question  of  law.  The  facts  are  undisputed  in  regard 
to  the  cessation  of  the  issuance  ef  stock.  We  admit  that  Unless  it  is  a  viola- 
tion of  law  to  have  the  stock  outstanding  in  the  manner  and  under  the  circum- 
stances in  which  it  is  outstanding,  the  Commission  would  have  nothing  to 
decide. 

In  the  present  case  it  is  unnecessary  to  discuss  the  jurisdiction  of 
the  Commission  where  ocean  carriers  participate  with  rail  carriers 
of  the  United  States  in  joint  rates  on  through  bills  of  lading.  That 
matter  is  settled  by  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  cases  of  Armour  Packing  Company  et  al.  v.  United 
States  (Nos.  467,  468,  469,  470),  October  term,  1907,  delivered  March 
16, 1908,  and  the  decision  of  this  Commission  in  the  case  of  the  Cos- 
mopolitan Shipping  Company,  13  I.  C.  C.  Rep.,  266.  As  we  said  in 
the  case  last  cited,  the  complainant — 

may  bring  before  the  Ck>mmission  the  rail  carriers  engaged  in  the  transporta- 
tion of  such  foreign  commerce  to  and  from  the  ports  of  transshipment  and  sub- 
ject them  to  investigation  as  to  their  methods  of  handling  such  business  and 
the  reasons  therefor.  If  it  is  found  that  there  is  discrimination  •  ♦  •  on 
the  part  of  these  rail  carriers,  it  is  within  the  function  of  the  Commission  to 
correct  such  wrong. 

In  this  case  such  rail  carriers  have  been  brought  before  the  Com- 
mission, but  the  evidence  shows  them  to  have  been  without  knowledge 
of  the  practice  of  the  Commercial  Union  in  giving  shares  of  stock  in 
return  for  freight  paid  until  July,  1907,  and  that  immediately  there- 
after they  demanded  the  cessation  of  that  practice  in  order  to  avoid 
even  the  appearance  of  concurring  in  what  might  be  construed  as  a 
violation  of  the  act. 

The  complainant  raised  the  question  whether  Cuba  is  "  an  adjacent 
foreign  country  "  within  the  meaning  of  the  act.  The  word  "  ad- 
jacent," as  used  in  the  act  to  modify  the  words  "  foreign  country,'* 
would  seem  to  mean  adjacent  in  the  sense  of  the  possibility  of  sub- 
stantial continuity  of  rails.  Indeed,  as  was  pointed  out  in  the  report 
to  the  Senate  on  the  original  act  to  regulate  commerce  in  the  year 
1886,  this  meaning  is  made  plain.    The  report  said : 

While  the  provisions  of  the  bill  are  made  to  apply  mainly  to  the  regulation 
of  interstate  commerce,  in  order  to  regulate  such  commerce  fairly  and  effect- 
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ively  it  has  been  deemed  necessary  to  extaid  its  application  also  to  certain 
classes  of  foreign  commerce  wblch  are  intimately  intermingled  with  interstate 
commerce,  such  as  ahipmenta  between  the  United  States  and  adjacent  countries 
by  railroad. 

We  are  asked  to  find,  however,  that  the  holding  of  the  outstanding 
shares  of  stock  of  the  Commercial  Union,  heretofore  issued  in  return 
for  freight  paid  to  that  ocean  carrier,  with  the  possibility  of  receiv- 
ing dividends  thereon,  is  a  continuing  violation  of  the  act.  This  we 
are  unable  to  do.  The  allotment  of  such  shares  was  legally  made  to 
citizens  of  Cuba  by  a  company  organized  under  the  laws  of  that 
country  and  in  consideration  of  freight  carried  by  such  ocean  car- 
rier. No  rail  carrier  subject  to  the  act  joined  in  such  allotments  of 
stock;  nor  were  such  allotments  made  dependent  on  such  rail  car- 
rier's proportion  of  the  freight  paid,  but  only  on  the  proportion  re- 
ceived by  the  ocean  carrier.  This  Commission  has  no  such  jurisdic- 
tion. 

One  of  the  prayers  of  the  complaint  is : 

That  the  defendant  ran  carriers  may  be  ordered  to  cease  and  desist  from 
publication  of  and  participation  in  such  tariffs  of  rates  and  charges  and  any 
tariffs,  rates,  and  charges  in  connection  with  said  Commercial  Unioo. 

The  Commission,  without  passing  an  order  on  the  subject,  calls 
the  attention  of  all  the  parties  to  this  case  to  its  report  in  the  case 
of  the  Cosmopolitan  Shipping  Company,  cited  above,  particularly 
to  that  portion  of  the  report  which  says : 

The  Federal  Government  has  said  that  this  Commission  shall  exercise  juriB- 
diction  over  the  inland  portion  of  the  haul,  either  to  or  from  the  foreign 
country ;  and  it  must  logically  and  necessarily  follow  that  the  rate  which  must 
be  filed  with  the  Commission  under  section  C  of  the  act  is  the  rate  governing 
such  movement  On  foreign  commerce  the  rate  to  be  published  with  this  Com- 
mission should  be  the  rate  to  the  port  and  from  the  port — an  open  rate,  which 
any  who  desire  to  do  so  may  use  with  equal  advantage.  The  publication  of 
such  rate  does  not  in  any  manner  limit  the  very  valuable  privilege  of  through 
billing.  Such  through  billing  should  clearly  separate  the  liability  of  the  rail 
and  the  ocean  carrier  and  show  the  published  rate  of  the  inland  carrier.  The 
routing  of  the  freight,  however,  should  remain  with  the  shipper,  and  upon  him 
may  be  imi)osed  no  greater  charge  to  the  port  when  his  freight  goes  by  one 
ocean  line  than  by  another,  and  this  rate  to  the  port  the  tariffs  must  disclose. 

The  complaint  in  this  case  should  be  dismissed  and  it  is  so  ordered. 
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No.  1422 
LANING-HARRIS  COAL  &  GRAIN  COMPANY 

V. 

ST.  JOSEPH  &  GRAND  ISLAND  RAILWAY  COMPANY. 


Submitted  March  16, 1908.    Decided  April  6,  1908. 


Under  Western  Trunk  Line  Committee  Joint  Through  Freight  Tariff  No.  802, 1.  C.  C. 
No.  701,  the  rate  on  soft  coal  from  Springfield,  111.,  to  Leona,  Eans.,  is  10.0013 
cents  per  100  pounds,  not  9.0013  cents  per  100  pounds. 

C,  W.  Durbin  for  complainant. 
8.  E,  StoJir  for  defendant. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

This  case  is  submitted  upon  an  agreed  statement  of  facts. 

In  January,  1907,  the  complainant  shipped  a  carload  of  coal  weigh- 
ing 50,000  pounds  from  Springfield,  111.,  to  Leona,  Kans.,  a  station 
upon  the  line  of  the  defendant  railway  company.  The  defendant 
assessed  upon  this  shipment  a  rate  of  10.0013  cents  per  100  poimds. 
The  complainant  insists  that  the  rate  should  have  been  9.0013  cents 
per  100  pounds,  and  this  is  the  only  question  presented. 

It  is  conceded  that  the  rate  from  Springfield  was  the  same  as  from 
Peoria.  Western  Trunk  Line  Committee  Joint  Through  Freight 
Tariff  No.  802,  I.  C.  C.  No.  701,  names  rates  on  soft  coal  from  St. 
Louis,  Peoria,  etc.,  to  stations  in  Missouri,  Kansas,  etc.,  and  was  in 
effect  at  the  time  of  this  shipment. 

On  page  43  of  this  tariff  rates  are  named  to  various  points  upon  the 
St.  Joseph  &  Grand  Island  Railway  of  10  cents  per  100  pounds,  from 
St.  Louis,  subject  to  the  following  note: 

On  shipments  originating  beyond  the  rates  from  Mississippi  River  points  will  be  1 
cent  per  100  pounds  less  than  rates  named  above. 
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On  page  55  of  the  same  tariff  is  found  the  following: 

BASIS  FOR  RATES  FROM  PEORIA,  CHICAOO,  ILL.,  ST.  PAUL,  DULUTH,  lONN.,  AND 

SUPERIOR,   WW. 

To  make  rates  from  Peoria,  Chicago,  111.,  St.  Paul,  Duluth,  Miim.,  and  Superior, 
Wis.,  to  stations  named  on  pages  17  and  54,  inclusive,  add  the  following  differentials, 
in  cents  per  100  pounds,  to  rates  applying  from  St.  Louis,  Mo. : 

From  Peoria,  111.,  to  Index  Nos.  2960  to  3007,  inclusive,  soft  coal,  c.  1.,  .0013. 

Leona,  Kans.,  is  index  No.  2967,  and  is  therefore  included  in  the 
above  provision.  Adding  this  differential  to  the  rate  named  on  page 
43  from  St.  Louis  to  Leona  there  results  a  through  rate  of  10.0013 
cents  per  100  pounds.  If,  however,  the  rate  from  St.  Louis  is  dimin- 
ished 1  cent  before  making  the  addition  according  to  the  note  on 
page  43,  for  the  reason  that  the  shipment  originates  east  of  the 
Mississippi  River,  then  the  resulting  rate  would  be  9.0013  cents  per 
100  pounds,  as  claimed  by  the  complainant. 

In  our  opinion,  the  charges  were  correctly  assessed.  The  rate 
named  from  Peoria  is  in  the  nature  of  a  specific  rate.  Peoria  is  itself 
east  of  the  Mississippi  River,  and  if  the  intention  had  been  to  name  a 
rate  of  9.0013  instead  of  10.0013  cents  the  tariff  would  have  so  stated 
in  terms. 

The  provision  for  a  reduction  of  the  rate  from  the  Mississippi  River 

by  1  cent  when  the  traffic  originates  east  of  that  river  fairly  applies 

to  those  cases  in  which  the  freight  moves  up  to  the  river  upon  some 

local  rate  from  the  point  of  origin  when  the  through  rate  would  be 

formed  by  combining  the  rate  to  the  river  with  a  rate  1  cent  less 

than  the  rates  named  in  the  tariff  from  the  river. 

The  complaint  will  be  dismissed. 
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No.  1102. 
LINCOLN  COMMEllCIAL  CLUB 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COM- 
PANY;  UNION  PACIFIC  RAILROAD  COMPANY;  MIS- 
SOURI PACIFIC  RAILWAY  COMPANY;  CHICAGO,  BUR- 
LINGTON &  QUINCY  RAILWAY  COMPANY;  KANSAS 
CITY  SOUTHERN  RAILWAY  COMPANY;  ATCHISON, 
TOPEKA  &  SANTA  FE  RAILWAY  COMPANY;  MISSOURI, 
KANSAS  &  TEXAS  RAILWAY  COMPANY,  AND  ST.  LOUIS 
&  SAN  FRANCISCO  RAILROAD  COMPANY. 


Submitted  March  7,  1908.    Decided  April  6,  1908. 


Defendants  exact  higher  rates  on  the  commodities  named  below,  to  Lincoln, 
than  to  Omaha,  from  the  same  points  of  origin  in  Kansas  and  territory  south 
and  west  of  the  Mississippi  Kiver,  for  substantially  the  same  distances; 
Held, 

1.  That  the  rate  upon  coal  may  properly  be  16  cents  per  ton  higher  to  Lincoln, 

and  upon  paving  briclc  and  cement  li  cents  per  100  pounds  higher  to  Lin- 
coln than  to  Omaha. 

2.  That  with  respect  to  lumber,  glass  and  glassware,  salt,  rice,  egg-case  fillers, 

and  sugar,  rates  from  said  points  of  origin  to  Lincoln  should  not  exceed 
those  to  Omaha. 

Fields  Ricketts  c&  Ricketts  for  complainant. 

E,  B.  Peirce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company 
and  St.  Louis  &  San  Francisco  Railroad  Company. 

F.  C.  Dillard  for  Union  Pacific  Railroad  Company. 

J.  C.  Jeffery^  M,  L.  Clardy^  and  K.  M.  W harry  for  Missouri  Pacific 
Railway  Company. 
Uale  II olden  for  Chicago,  Burlington  &  Quincy  Railway  Company. 

Report  of  the  Commission. 

Prouty,  Com missioner: 

The  complainant,  a  voluntary  association  of  business  men  located 
in  the  city  of  Lincoln,  Nebr.,  brings  this  petition  for  the  purpose  of 
securing  a  readjustment  of  certain  rates  which  are  alleged  to  dis- 
criminate in  favor  of  Omaha  against  Lincoln. 
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The  traffic  in  question  all  originates  at  points  west  of  the  Missis- 
sippi River  south  of  St.  Louis,  or  of  the  Missouri  River  north  of  St. 
Louis.  Four  of  the  defendants,  the  Union  Pacific,  the  Chicago, 
Rock  Island  &  Pacific,  the  Chicago,  Burlington  &  Quincy,  and  the 
Missouri  Pacific,  enter  the  city  of  Lincoln.  The  remaining  defend- 
ants make  joint  through  rates  with  the  defendants  already  named 
from  points  of  origin  to  Lincoln  and  Omaha. 

The  complaint  alleges  that  class  rates  from  Kansas  City  and  similar 
Missouri  River  points  are  the  same  to  both  Omaha  and  Lincoln,  and 
that  the  commodity  rates  attacked  by  the  complainant  are  exceptions 
to  the  general  rule.  In  point  of  fact  the  class  rates  are  not  the  same. 
Upon  se\  eral  of  the  classes  rates  are  somewhat  less  to  Omaha  than  to 
Lincoln,  and  this  was  commented  upon  in  the  argument  as  an  unlaw- 
ful discrimination  against  Lincoln;  but,  as  just  observed,  no  such 
allegation  is  made  in  the  petition,  no  testimony  was  introduced  upon 
that  point,  and  the  matter  is  not  considered  in  this  report. 

Ordinarily  rates  from  points  east  of  the  Missouri  River  to  points 
west  in  Nebraska  are  formed  by  adding  together  the  rate  from  the 
eastern  point  up  to  the  river  and  the  rate  from  the  river  to  the  point 
in  Nebraska.  Lincoln  is  situated  some  55  miles  southwest  of  Omaha 
and  about  50  miles  west  of  the  Missouri  River  by  the  nearest  crossing. 
Upon  the  above  method  of  rate  construction,  therefore,  rates  to  Lin- 
coln from  eastern  points  would  be  considerably  higher  than  those  to 
Omaha.  Previous  to  the  passage  of  the  act  to  regulate  commerce  in 
1887  these  arbitraries  against  Lincoln  had  been  10  cents  first  class,  9 
cents  second  class,  and  somewhat  less  upon  the  remaining  classes  and  ' 
upon  various  commodities.  It  was  thought  that  the  effect  of  the  act 
would  necessarily  be  to  somewhat  reduce  these  arbitraries,  and  the 
various  railway  lines  serving  Omaha  and  Lincoln  finally  agreed  upon 
a  series  of  differentials  by  which  rates  to  Lincoln  from  the  east  were 
made  higher  than  those  to  Omaha  by  5  cents  upon  classes  1  and  2,  4 
cents  upon  classes  3  and  4,  and  3  cents  upon  the  remaining  classes  and 
upon  most  commodities. 

Soon  after  these  reduced  arbitraries  took  effect,  the  business  in- 
terests of  Lincoln,  conceiving  themselves  to  be  prejudiced  by  this 
adjustment  of  freight  rates,  filed  complaint  with  the  Commission 
attacking  these  differentials  from  St.  Louis.  Lincoln  Board  of 
Trade  v.  Missouri  Pacific  Railway  Company,  2  I.  C.  C.  Rep.,  155. 
It  was  conceded,  apparently,  that  rates  from  eastern  points  might 
properly  be  somewhat  higher  to  Lincoln  than  to  Omaha;  but  it  was 
contended  that  the  Missouri  Pacific  could  handle  business  at  sub- 
stantially the  same  expense  from  St.  Louis  to  both  Omaha  and 
Lincoln,  and  hence  that  rates  from  that  point  to  these  two  cities 
ought  to  be  the  same.    The  Conmiission,  after  full  hearing,  in  a  well- 
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considered  report  sustained  the  ditterentials.  The  report  states  that 
the  cost  of  the  movement  to  Lincoln  may  be  somewhat  greater  tiiaii 
to  Omaha;  that  the  Wabash  Railroad  is  the  short  line  between  St. 
Louis  and  Omaha  and  insists  upon  a  lower  rate  to  Omaha  than  to 
Lincoln;  and  that  to  make  the  rates  from  St.  Louis  to  both  these 
points  the  same  would  disarrange  the  system  of  rate  making  to 
Missouri  River  points  and  through  those  points  to  stations  in  Ne- 
braska and  Kansas.  The  defendants  insist  that  the  decision  in  this 
original  Lincoln  case  should  control  the  present  proceeding. 

The  complainant  denies  that  it  is  seeking  to  disturb  the  former 
decision  of  the  Commisison.  It  makes  no  question  but  what  rates 
from  St.  Louis  and  generally  from  points  east  of  the  Mississippi 
and  Missouri  rivers  may  properly  be  higher  to  Lincoln  than  to 
Omaha,  but  it  insists  that  rates  from  points  west  of  those  rivers  to 
Lincoln  ought  not  to  exceed  those  to  Omaha. 

As  already  noted,  the  traffic  in  question  originates  at  points  south 
and  west  of  Kansas  City.  In  all  cases  it  might  move  to  Kansas  City 
and  thence  to  Omaha  and  Lincoln.  In  many  cases  the  short  line 
from  the  point  of  origin  would  be  through  Kansas  City,  although  in 
several  instances  a  shorter  line  could  be  made  through  some  junction 
point  west  of  Kansas  City.  Since  the  length  of  the  haul  is  always 
more  favorable  to  Lincoln  when  some  interior  Kansas  junction  point 
is  used  than  when  the  route  is  made  through  Kansas  City,  we  may, 
for  the  purposes  of  this  discussion,  assume  that  the  traffic  in  all  cases 
moves  via  that  junction. 

The  Union  Pacific  and  the  Rock  Island  lines  ajfford  long  and 
circuitous  routes  between  Kansas  City  and  Omaha  or  Lincoln. 
Unless  the  route  is  formed  through  some  interior  Kansas  junction 
neither  of  these  roads  could  ever  be  made  part  of  the  short  line. 
They  may  therefore  also  be  disregarded.  The  short  lines  between 
Kansas  City  and  both  Omaha  and  Lincoln  are  the  Missouri  Pacific 
and  the  Burlington.  The  distance  from  Kansas  City  to  Omaha  by 
the  Missouri  Pacific  is  205  miles;  to  Lincoln  from  208  to  211  miles, 
according  to  the  route  selected.  The  traffic  moves  over  the  same  line 
for  the  first  150  miles  out  of  Kansas  City.  It  was  said  that  the  main 
line  was  that  to  Omaha,  that  the  Lincoln  line  was  a  branch,  and 
that  for  this  reason  the  expense  of  moving  traffic  to  Omaha  was  less 
than  to  Lincoln. 

It  is  probably  true  that  somewhat  more  business  moves  over  the 
line  to  Omaha  than  over  that  to  Lincoln;  we  are  not  satisfied  that 
there  is  any  material  difference  in  expense.  The  Burlington  Route 
from  Kansas  City  to  Omaha  is  on  the  east  bank  of  the  Missouri  River; 
that  to  Lincoln  is  upon  the  west  side  of  the  river.  The  distance  is 
practically  the  same,  being  in  this  case  slightly  less  to  Lincoln  than 
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to  Omaha.  It  was  said  here  again  that  the  cost  of  moving  traffic 
to  Omaha  was  less  than  to  Lincoln,  but  no  satisfactory  reason  was 
given  in  support  of  this  assertion.  Lincoln  is  upon  the  main  line 
of  the  Burlington  to  Billings.  Taking  everything  into  account,  it 
is  apparent  that  the  cost  of  handling  traffic  from  Elansas  City  to 
Omaha  and  Lincoln  is  practically  the  same  and  that  difference 
in  expense  does  not  justify  the  maintenance  of  a  higher  rate  to  the 
complainant  city  than  to  its  rival.  Justification  for  these  hi^er 
rates  must  be  found,  therefore,  if  at  all,  in  commercial  and  com- 
petitive conditions  rather  than  in  added  cost  of  service.  The  arti- 
cles with  respect  to  which  complaint  was  made  are  coal,  lumber, 
cement,  paving  brick,  glass  and  glassware,  salt,  egg-case  fillers,  rice^ 
and  sugar.  The  questions  presented  can  be  best  disposed  of  by  con- 
sidering each  of  these  articles  separately. 

GOAL. 

Originally  coal  was  supplied  to  both  Omaha  and  Lincoln  from  the 
east  There  are  in  the  state  of  Iowa  at  distances  varying  from  180 
to  200  miles  from  Omaha  coal  mines  producing  a  fair  quality  of  both 
steam  and  domestic  coal.  This  coal  moves  to  Council  Bluffs  upon 
rates  established  by  the  railroad  commission  of  Iowa,  and  since 
Council  Bluffs  and  Omaha  are  competing  towns  carriers  have  always 
extended  these  Iowa  rates  to  Omaha  as  well.  The  present  Iowa  rates 
for  a  distance  of  150  miles  are,  upon  lump  and  nut  $1.15,  upon  pea 
and  slack  89  cents  per  ton. 

For  many  years  Omaha  also  obtained  coal  in  considerable  quan- 
tities from  Illinois,  and  this  ooal  was  necessarily  brought  there  at 
rates  which  would  enable  it  to  compete  with  Iowa  coal.  Later  coal 
began  to  come  in  from  various  points  in  the  vicinity  of  St.  Louis, 
Mo.,  and  still  later  from  points  in  southeastern  Kansas.  At  the 
present  time  all  these  coals  compete  in  Omaha.  Kansas  coal  is  better 
adapted  for  steam  purposes  than  the  Iowa  coal  and  sells  at  a  some- 
what higher  price.  Plainly  the  freight  rate  from  all  these  points 
must  be  such  as  to  enable  the  coal  to  be  laid  down  in  Omaha  at  such 
relative  prices  as  will  justify  its  use.  The  rate  fixed  by  the  Iowa 
commission  is  regarded  by  carriers  as  an  extremely  low  one.  No 
lower  rate  has  ever  been  voluntarily  established  by  the  carriers  and 
no  higher  rate  can  be  made.  This  rate,  therefore,  determines  the 
maximum  rates  which  can  be  charged  from  other  producing  points. 
The  present  rates  from  the  Pittsburg  district,  Kansas,  are  $1.60  on 
lump  and  $1.35  on  slack.  Rates  from  points  in  Missouri  are  some- 
what less,  being  from  Bich  Hill  $1.30  on  lump  and  $1.06  on  slack. 

The  testimony  of  the  defendants  shows,  and  an  examination  of 
the  tariffs  seems  to  bear  out  this  contention,  that  these  rates  have 
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been  arrived  at  by  a  series  of  experiments  in  the  past,  and  that  they 
are  so  adjusted  as  to  permit  a  free  movement  into  the  Omaha  market 
from  all  these  various  mines.  Something  more  than  one-half  the  soft 
coal  consumed  at  Omaha  comes  from  Kansas  and  Missouri,  but  large 
quantities  move  from  the  Iowa  fields. 

Rates  to  Lincoln  from  all  fields  are  15  cents  a  ton  higher  than 
Omaha.  When  the  coal  supply  of  Omaha  and  Lincoln  came  exclu- 
sively from  the  east  the  distance  to  Lincoln  was  greater  and  the 
cost  of  transporting  the  coal  to  that  point  was  consequently  greater, 
all  of  which  justified  a  somewhat  higher  rate  to  Lincoln  than  to 
Omaha.  If  Lincoln  still  depended  upon  the  Iowa  fields  for  its 
supply  no  question  is  made  but  what  the  rate  ought  fairly  to  be  15 
cents  per  ton  higher  than  that  to  Omaha.  The  defendants  claim 
that  the  rates  which  they  make  from  the  Kansas  fields  to  Omaha  are 
not  reasonable  rates  but  are  forced  by  competition,  and  that  since 
they  are  compelled  to  make  this  rate  to  Omaha  by  these  competitive 
conditions  that  rate  ought  not  to  be  taken  as  the  standard  by  which 
to  measure  their  rate  to  Lincoln. 

The  distance  from  the  Pittsburg  field  to  Omaha  is  about  350 
miles,  so  that  the  rate  of  $1.60  on  lump  yields  revenue  of  only  about 
4.6  mills  per  ton  per  mile ;  the  rate  on  slack  is  less  than  4  mills  per 
ton  per  mile.  While  these  rates  are,  as  complainant  observes,  no 
lower  than  the  scale  of  the  Iowa  commission  extended  to  that  dis- 
tance, nevertheless,  measured  by  rates  generally  in  effect  in  this 
country  under  similar  conditions,  they  must  be  regarded  as  abnormally 
low.  This  being  so,  we  do  not  think  the  mere  fact  that  the  defendants 
establish  these  rates  to  Omaha  affords  any  sufficient  reason  why  they 
should  be  compelled  to  maintain  the  same  rates  to  Lincoln,  even 
though  Lincoln  and  Omaha  are  rival  cities.  Undoubtedly,  in  estab- 
lishing a  rate  to  Lincoln  we  should  have  in  mind  the  competitive  rela- 
tion of  Omaha  and  Lincoln.  But  there  is  no  rule  requiring  under 
these  circumstances  absolute  equality  in  these  two  rates,  and  it  can 
hardly  be  said  that  a  rate  of  $1.75  for  the  transportation  of  lump  coal 
350  miles,  of  $1.50  for  the  carriage  of  slack  the  same  distance,  is  ex- 
cessive. Upon  the  contrary,  such  rates  must  be  regarded  as  extremely 
low. 

The  location  of  Omaha,  lying  as  it  does,  within  150  miles  of  the 
coal  fields  of  Iowa,  connected  with  those  fields,  as  it  practically  is, 
by  the  low  commission  rate  of  that  State,  gives  to  Omaha  a  natural 
advantage  in  the  purchase  of  its  coal  supply  which  these  defendants 
may  properly  recognize  in  the  naming  of  their  rates.  To  require 
them,  under  the  conditions  disclosed,  to  establish  the  same  rate  on 
coal  from  these  Kansas  mines  to  Lincoln  and  to  Omaha,  would  be  to 
take  aw  ay  from  Omaha  this  natural  advantage  and  to  equalize  natu- 
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ral  conditions  which  are  adverse  to  Lincoln.     Wichita  v.  Atchison^ 
Topeka  cfe  Santa  Fe  Railway  Co.^  9  I.  C.  C.  Rep.,  558,  568. 

We  are  constrained  to  hold,  therefore,  that  the  defendants  are  not 
in  violation  of  law  in  charging  a  rate  15  cents  per  ton  higher  to 
Lincoln  than  to  Omaha  for  the  carriage  of  coal  from  these  southern 
districts. 

CEMENT. 

This  commodity  was  originally  obtained  both  at  Omaha  and 
Lincoln  from  the  east  and  the  rate  to  Lincoln  was  therefore  8  cents 
per  100  pounds  higher  than  to  Omaha.  In  process  of  time  the  source 
of  supply  changed  and  to-day  the  cement  used  at  Lincoln  comes 
mainly  from  Hannibal,  Mo.,  and  from  lola  and  other  cement-pro- 
ducing points  in  the  gas  belt  of  Kansas;  and  from  both  these 
sources  of  supply  the  distance  and  cost  of  carriage  is  substantially 
the  same  to  both  Omaha  and  Lincoln.  Omaha  has,  however,  certain 
other  sources  of  supply  from  which  it  has  been  and  will  be  able  to 
obtain  cement  at  a  somewhat  cheaper  rate  than  from  Kansas  and 
Missouri.  Large  cement  works  are  just  about  to  be  put  into  opera- 
tion at  Mason  City,  Iowa,  130  miles  east  of  Omaha,  and  an  exten- 
sive cement  plant  has  for  some  time  existed  at  Mankato,  Minn.,  175 
miles  from  Omaha.  The  distance  from  Hannibal  to  Omaha  is  some- 
what less  by  the  Wabash  Itailroad,  which  does  not  reach  Lincoln, 
than  it  is  by  the  Missouri  Pacific.  Taking  this  whole  situation  into 
account,  we  are  inclined  to  the  opinion  that  Omaha  is  fairly  entitled 
to  own  its  cement  somewhat  cheaper  than  Lincoln. 

The  rate  from  Hannibal  and  lola  to  Omaha,  a  distance  of  approxi- 
mately 325  miles,  is  only  10  cents  per  100  pounds  or  $2  per  ton. 
This  rate  is  evidently  made  under  stress  of  competition,  and  here,  as 
with  coal,  the  mere  fact  that  these  defendants  have  established  such 
a  rate  to  Omaha  is  no  conclusive  reason  why  they  should  be  required 
to  make  the  same  rate  to  Lincoln.  We  are  of  the  opinion,  however, 
that  the  differential  is  too  wide.  The  consumption  of  this  commodity 
has  grown  to  be  very  large  and  is  still  increasing.  It  is  one  of  the 
most  desirable  kinds  of  freight  from  a  transportation  standpoint. 
The  rates  of  freight  ordinarily  applied  to  its  carriage  are  extremely 
low.  Under  the  Iowa  tariff  it  takes  a  rate  of  6.45  cents  per  100 
pounds  for  a  distance  of  130  miles  and  for  a  distance  of  185  miles, 
which  would  be  the  added  distance  from  Omaha  to  Lincoln,  the  rate 
would  be  only  7.53.  In  our  opinion,  rates  on  cement  from  various 
producing  points  in  question  to  Lincoln  ought  not  to  exceed  those  to 
Omaha  by  more  than  IJ  cents  per  100  pounds. 

PAVING  BRICK. 

Paving  brick  are  manufactured  at  Galesburg,  111.,  and  at  Coffey- 
rille,  Kans.,  and  at  other  points  in  southern  Kansas.    The  testimony 
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shows  that  most  of  the  paving  brick  used  in  Lincohi  in  recent  years 
have  come  from  Galesburg.  The  rate  from  both  Galesburg  and 
Coffeyville  to  Omaha  is  7i  cents  and  to  Lincohi  lOJ  cents  per  100 
pounds.  The  distances  are  from  Galesburg  to  Omaha  833  miles;  to 
Lincohi  388  miles;  from  Coffeyville  to  both  Omaha  and  Lincoln 
364  miles. 

What  has  been  said  with  respect  to  cement  applies  with  the  same 
force  to  paving  brick.  The  supply  of  both  these  cities  comes  mainly 
from  the  east.  The  rate  from  Coffeyville  is  a  low  one,  forced  by  com- 
petition from  the  east.  We  think  the  rate  to  Lincoln  may  properly 
be  somewhat  higher  than  that  to  Omaha,  but  that  the  present  differ- 
ential is  too  great  and  that  the  difference  ought  not  to  exceed  1^  cents 
per  100  pounds. 

LUMBES. 

The  differential  upon  lumber  against  Lincoln  is  1  cent  per  100 
pounds.  Formerly  the  lumber  supply  of  both  Omaha  and  Lincoln 
came  from  the  northwest,  mainly  from  the  States  of  Minnesota  and 
Wisconsin.  This  source  of  supply  has  been  largely  exhausted,  and 
those  cities  now  obtain  their  lumber  principally  from  the  southern 
forests  west  of  the  Mississippi  River  and  from  the  Pacific  Coast. 
It  was  said,  and  not  denied,  that  80  per  cent  of  this  lumber  came 
from  the  south,  15  per  cent  from  the  Pacific  Coast  and  the  other 
far  western  forests,  and  5  per  cent  from  the  northwest,  the  latter 
being  mostly  high  grade  pine.  The  cost  of  bringing  this  lumber 
from  the  south  is  the  same  to  Lincoln  as  to  Omaha.  From  the 
Pacific  Coast  by  the  Burlington  Koute,  which  is  the  shortest  from 
many  points,  the  lumber  would  pass  through  Lincoln  on  its  way 
to  Omaha.  It  is  only  from  the  northwest  and  with  respect  to  that 
small  portion  of  the  whole  that  the  cost  of  laying  down  this  com- 
modity is  greater  at  Lincoln  than  at  Omaha. 

Under  these  circumstances  we  are  unable  to  see  any  legitimate 
reason  why  Omaha  should  own  its  lumber  cheaper  than  Lincoln. 
It  was  said  that  the  Illinois  Central  Bailroad  insisted  upon  a  lower 
rate  to  Omaha  than  to  Lincoln  because  it  brought  from  points  east 
of  the  Missouri  River  lumber  which  competed  with  that  produced 
farther  west,  and  also  that  the  distance  to  Omaha  by  the  Wabash 
was  slightly  less  than  by  other  lines  from  St.  Louis.  But  it  fairly 
appears  that  the  lumber  which  supplies  both  these  markets  comes 
almost  entirely  from  west  of  the  Mississippi.  The  fact  that  the 
Illinois  Central  Eailroad  sees  fit  to  insist  upon  the  maintenance  of 
a  lower  rate  to  Omaha  than  is  made  by  other  carriers  to  Lincoln 
is  no  good  reason  in  itself  for  maintaining  the  higrher  rate  at  Lin- 
coln. The  time  has  gone  by  when  the  mere  fact  that  some  railroad, 
without  assignable  reason,  insists  that  some  locality  shall  enjoy  a 
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peculiar  advantage  is  a  sufficient  reason  for  giving  to  that  locality 
this  advantage. 

In  our  opinion  rates  on  lumber  from  all  points  of  production  west 
of  the  Mississippi  River  should  be  the  same  to  Lincoln  and  Omaha. 

RICE. 

The  rice  consumed  in  the  Missouri  Valley  was  at  one  time  brought 
partly  from  the  Orient  and  partly  from  South  Carolina.  To-day  it 
all  comes  from  the  fields  of  Louisiana  and  Texas,  and  can  reach  Lin- 
coln, as  already  said,  by  the  same  distance  and  at  the  same  cost  of 
service  as  Omaha.  We  see  no  good  reason  why  the  rate  adjustment 
of  former  days  should  continue  after  every  condition  which  induced 
that  adjustment  has  passed  away.  No  higher  rate  should  be  applied 
to  the  transportation  of  rice  from  southern  points  west  of  the  Mis- 
sissippi to  Lincoln  than  to  Omaha. 

GLASS. 

With  respect  to  glass  the  case  is  even  stronger.  This  commodity 
was  also  originally  produced  exclusively  in  the  east,  mainly  in  Indi- 
ana. The  rates  were,  of  course,  3  cents  per  100  pounds  higher  to 
Lincoln  that  to  Omaha.  To-day  the  source  of  supply  has  moved. 
Most  of  the  glass  consumed  in  Lincoln  is  purchased  in  the  gas  belt 
of  Kansas  and  reaches  Lincoln  either  via  Kansas  City  or  some  route 
through  the  interior  of  Kansas.  The  rate  to  Omaha  is  not  abnormally 
low.  Under  these  circumstances  what  possible  reason  can  be  assigned 
why  a  higher  rate  should  be  charged  on  glass  and  glassware  from 
Kansas  points  to  Lincoln  than  to  Omaha  ?  In  our  opinion  the  main- 
tenance of  such  higher  rates  is  an  undue  discrimination,  and  there- 
fore unlawful. 

SALT. 

At  one  time  eastern  salt  fields,  notably  Michigan,  supplied  this 
whole  territory.  To-day  Lincoln  draws  practically  its  entire  supply 
of  salt  from  Hutchinson  and  other  Kansas  producing  points.  The 
distance  from  Detroit  to  Omaha  is  780  miles,  from  Hutchinson  506 
miles;  and  the  element  of  distance  is  still  more  in  favor  of  Lincoln. 
It  seems  absurd  to  say  that  Lincoln  should  pay  for  this  commodity, 
which  is  produced  in  the  west,  more  than  Omaha,  for  the  sole  reason 
that  originally  the  commodity  was  purchased  in  the  east. 

It  was  suggested  that  the  rate  from  Kansas  points  of  production  to 
Omaha  must  be  the  same  as  the  rate  to  Kansas  City,  and  that  this  low 
rate,  owing  to  shorter  distance,  might  well  be  less  than  that  to  Lin- 
coln. But  we  do  not  find  in  this  suggestion  any  reason  for  maintain- 
ing a  higher  rate  from  the  Kansas  fields  to  Lincoln  than  to  Omaha, 
and  in  our  opinion  such  higher  rate  ought  not  to  be  continued. 
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EGG-CASE  FILLEBS. 

Large  quantities  of  eggs  are  shipped  into  both  Omaha  and  Lincobi 
from  the  country,  concentrated  into  carloads  at  these  points,  and 
shipped  out  in  various  directions.  In  the  shipment  of  these  eggs 
to  markets  of  consumption,  what  are  known  as  egg-case  fillers  are 
used.  These  fillers  are  obtained  to  some  extent  in  Iowa,  but  come 
mainly  from  points  in  the  gas  belt  of  ICansas.  The  rate  on  this 
commodity  from  Kansas  points  is  8  cents  higher  to  Lincoln  than  to 
Omaha. 

It  is  evident  that  this  is  a  discrimination  against  the  operator  at 
Lincoln.  He  pays  a  rate  upon  his  fillers  which  is  8  cents  higher 
than  that  paid  by  the  operator  at  Omaha,  and  when  he  ships  the  eggs 
out  to  the  east,  and  most  shipments  are  in  that  direction,  he  pays 
an  additional  3  cents  per  100  pounds  over  the  Omaha  operator. 

No  competitive  conditions  were  shown  which  seemed  to  us  to 
justify  the  imposition  of  the  higher  charge  to  Lincoln  than  to  Omaha 
fi-om  these  Kansas  points,  and  in  our  opinion  the  rate  should  be  the 
same. 

SUGAB. 

This  Commission  has  in  the  past  held  that  a  higher  rate  might  be 
applied  from  Pacific  coavst  points  to  the  transportation  of  sugar  to 
an  intermediate  point  like  Lincoln  than  to  a  Missouri  River  point 
like  Omaha.  At  the  present  time  the  rate  from  all  western  points 
is  the  same  to  both  Lincoln  and  Omaha,  probably  because  a  very 
considerable  portion  of  the  sugar  which  moves  under  this  rate  is 
beet  sugar  manufactured  at  various  western  points.  Rates  from  the 
east  are  still  3  cents  higher  to  Lincoln  than  to  Omaha,  and  the  same 
differential  is  observed  from  the  south. 

Most  sugar  originating  in  the  south  is  shipped  from  New  Orleans, 
and  under  the  former  decision  of  the  Commission  it  is  evident  that 
the  rate  from  that  point  might  properly  be  higher  to  Lincoln  by  8 
cents.  Sugar  is,  however,  also  produced  at  certain  points  in  Louisi- 
ana and  west  of  the  Mississippi  River,  and  this  complaint  attacks 
the  rates  from  those  points.  We  see  no  reason  why  our  holding  as 
to  lumber  and  rice  ought  not  to  be  extended  to  sugar  when  shipped 
from  points  west  of  the  Mississippi  River. 

The  defendants,  with  some  earnestness,  urge  that  the  holding  which 
we  have  made  will  require  them  to  readjust  their  distributing  rates 
from  Lincoln  and  from  Omaha,  but  we  are  unable  to  appreciate  the 
force  of  this  suggestion.  Cities  have  no  indefeasible  lien  upon  any 
given  jobbing  territory.  Changes  in  conditions  are  always  likely  to 
affect  the  boundaries  of  that  territory.  Conditions  are  not  the  same 
when  Lincoln  draws  its  supplies  from  points  of  production  in  the 
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west  or  south  that  they  were  when  these  supplies  came  through 
Omaha  from  the  east  It  is  no  part  of  the  business  of  a  railroad  to  so 
adjust  its  tariffs  as  to  artificially  define  the  territory  into  which  par- 
ticular jobbing  localities  may  sell. 

The  defendants  should  make  the  same  rates  from  points  of  origin 
in  Kansas  and  south  and  west  of  the  Mississippi  River  to  both 
Lincoln  and  Omaha  upon  lumber,  glass  and  glassware,  salt,  rice, 
egg-case  fillers,  and  sugar,  and  they  should  not  charge  in  excess 
of  1^  cents  per  100  poimds  more  to  Lincoln  than  to  Omaha  on 
cement  and  paving  brick. 
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No.  1060. 
BAER  BROTHERS  MERCANTILE  COMPANY 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  AND  DENVER 
&  RIO  GRANDE  RAILROAD  COMPANY. 


Submitted  December  SO,  1907.    Decided  April  6,  1908. 


1.  A  railroad  company  whose  road  lies  entirely  within  the  limits  of  a  single 

state  becomes  subject  to  the  act  to  regulate  commerce  by  participating  in 
a  through  movement  of  traffic  from  a  point  in  another  state  to  a  point  in 
the  state  within  which  it  is  located,  although  its  own  service  Is  performed 
entirely  within  the  latter  state. 

2.  To  maintain  a  petition  before  this  Commission  for  the  recovery  of  excessive 

freight  charges  it  is  not  necessary  that  the  payment  of  the  freight  shonld 
have  been  made  under  protest. 

3.  A  rate  of  45  cents  applied  to  the  transportation  of  beer  from  Pueblo  to  Lead- 

ville,  which  is  part  of  a  through  transportation  from  St.  Louis  to  Lead- 
vllle,  is  excessive;  such  rate  should  not  exceed  30  cents  per  100  pounds. 
Reparation  awarded. 

4.  The  bringing  of  a  suit  in  the  United  States  circuit  court  for  the  recovery  of 

excessive  railway  charges  is  not  a  bar  to  a  subsequent  proceeding  before 
this  Commission  where  that  suit  was  dismissed  without  prejudice,  and 
for  the  reason  that  the  Commission  had  never  passed  upon  the  reasonable- 
ness of  the  rate  Involved. 

W.  B,  Harrison  for  complainant. 

E.  N.  Clark  for  Denver  &  Rio  Grande  Railroad  Company. 

J.  W.  Preston  for  Missouri  Pacific  Railway  Company. 

Report  of  the  Commission. 

Prout Y,  Com/mission  er : 

The  complainant  is  a  corporation  engaged  in  the  liquor  business 
at  I^adville,  Colo.,  which  seeks  by  this  petition  to  recover  of  the  de- 
fendants damages  on  account  of  certain  alleged  unreasonable  charges 
for  the  transportation  of  beer  in  carloads  from  St.  Louis,  Mo.,  to 
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I^adville.  The  beer  was  transported  at  various  times  between  July, 
1902,  and  April,  1907.  The  rate  under*  which  it  moved  was  a  combi- 
nation of  the  rate  of  the  Missouri  Pacific  from  St.  Louis  to  Pueblo, 
which  during  a  pait  of  the  period  covered  by  this  controversy  was 
50  cents  per  100  pounds,  and  during  a  part  45  cents  per  100  pounds, 
and  the  rate  of  the  Denver  &  Rio  Grande  from  Pueblo  to  LeadviUe, 
which  was  during  all  the  time  45  cents  per  100  pounds,  thus  making 
a  total  rate  during  a  portion  of  the  period  of  90  cents  and  during  the 
remainder  of  95  cents.  The  complainant  insists  that  this  should  not 
have  exceeded  60  cents  or  at  the  most,  under  the  circumstances  of  this 
case,  70  cents. 

The  beer  was  delivered  by  the  Lemp  Brewing  Company  to  the  de- 
fendant, the  Missouri  Pacific  Railway  Company,  at  St.  Louis,  with 
instructions  to  transport  the  same  to  LeadviUe,  Colo.,  for  delivery  to 
the  complainant,  and  with  the  further  instruction  that  shipments 
should  be  routed  beyond  Pueblo  via  the  Denver  &  Rio  Grande.  At 
the  time  of  receiving  the  shipment  the  Missouri  Pacific  in  all  cases 
issued  to  the  Lemp  Brewing  Company  a  shipping  receipt,  stating 
that  the  beer  had  been  received  by  it  for  shipment  to  the  order  of  the 
Baer  Brothers  Mercantile  Company,  LeadviUe,  Colo.,  via  the  Denver 
&  Rio  Grande  Railroad. 

The  freight  upon  the  first  shipment  was  paid  by  the  complainant 
at  LeadviUe  to  the  Denver  &  Rio  Grande  Company.  The  com- 
plainant stated  to  the  agent  of  that  company  that  it  regarded  the 
rate  as  excessive  and  unlawful  and  declined  to  pay  the  same  except 
under  protest,  whereupon  the  agent  of  the  Denver  &  Rio  Grande 
accepted  the  amount  of  the  freight  and  wrote  upon  the  expense  bill 
or  receipt  for  such  payment  the  words  "  paid  under  protest."  In  aU 
other  cases  the  freight  was  paid  by  the  Lemp  Brewing  Company  at 
the  request  of  the  complainant  and  on  its  account,  and  was  by  the 
instruction  of  the  complainant  paid  under  protest;  and  this  fact  in 
all  cases,  with  possibly  one  or  two  exceptions,  was  minuted  upon  the 
receipt  given  to  the  Lemp  Company  by  the  agent  of  the  Missouri 
Pacific  at  the  time  of  the  payment  of  the  money  and  the  execution  of 
the  receipt. 

The  complainant  and  also  the  Lemp  Brewing  Company  by  the  in- 
struction of  the  complainant  notified  both  the  Missouri  Pacific  Com- 
pany and  the  Denver  &  Rio  Grande  Company  at  some  time  before 
the  bringing  of  the  suit  hereinafter  referred  to  that  these  charges 
were  considered  unreasonable  and  made  claim  for  refund.  After 
considerable  correspondence  this  claim  was  denied,  and  the  com- 
plainants brought  suit.  Still  later  that  suit  was  dismissed  and  this 
petition  filed. 

The  shipment  upon  which  the  freight  was  paid  at  LeadviUe  to  the 
Denver  &  Rio  Grande  by  the  complainant  was  transported  by  the 

18  I.aCRep. 


BAER  BROS.  MERCANTILE  CO.  V.  MO.  PAC.  BY.  CO.  BT  AL.      331 

Missouri  Pacific  from  St.  Louis  to  Pueblo  and  there  delivered  to  the 
Denver  &  Rio  Grande,  which  paid  the  Missouri  Pacific  its  published 
rate  for  the  transportation  of  the  beer  from  St.  Louis  to  Pueblo, 
treating  the  payment  as  an  advance  charge.  The  Denver  &  Rio 
Grande  then  transported  the  beer  without  further  instruction  from 
either  the  Lemp  Brewing  Company  or  the  complainant  from  Pueblo 
to  Leadville,  and  collected  of  the  complainant  both  its  own  charges 
from  Pueblo  to  Leadville  and  the  amount  which  it  had  advanced  the 
Missouri  Pacific. 

All  the  other  shipments  were  carried  by  the  Missouri  Pacific  to 
Pueblo  and  there  delivered  to  the  Denver  &  Rio  Grande  for  trans- 
portation to  Leadville,  the  Missouri  Pacific  pajdng  to  the  Denver 
&  Rio  Grande  its  charges  for  transportation  from  Pueblo  to  Lead- 
ville. In  no  case  was  any  instruction  given  by  the  complainant  or 
the  Lemp  Company  or  any  person  in  their  behalf  as  to  the  route  or 
destination  of  the  property,  except  what  was  given  at  St.  Louis. 
Acting  under  these  instructions  and  in  the  regular  course  of  business, 
the  beer  was  delivered  at  Pueblo  to  the  Denver  &  Rio  Grande  and 
transported  by  that  company  to  Leadville. 

In  point  of  fact  the  transportation  from  St.  Louis  to  Pueblo  was 
conducted  by  the  Missouri  Pacific  upon  a  local  waybill,  and  that 
from  Pueblo  to  Leadville  was  also  conducted  by  the  Denver  &  Rio 
Grande  upon  a  local  waybill ;  but  of  this  neither  the  Lemp  Company 
nor  the  complainant  had  information.  The  complainant  did  know 
that  the  rate  was  made  up  by  adding  to  the  rate  from  St.  Louis  to 
Pueblo  the  local  rate  of  the  Denver  &  Rio  Grande  from  Pueblo  to 
Leadville. 

The  distance  from  St.  Louis  to  Pueblo  is  about  923  miles,  and  the 
rate  during  the  time  covered  by  this  investigation  was  sometimes  46 
cents  and  sometimes  50  cents  per  100  pounds.  The  complainant  con- 
cedes that  this  was  a  just  and  reasonable  charge  for  the  performance 
of  that  part  of  the  service.  The  distance  from  Pueblo  to  Lead- 
ville via  the  Denver  &  Rio  Grande  is  about  160  miles,  and  the  rate  of 
that  company  between  these  points  was  during  all  the  time  45  cents. 
The  complainant  insists  that  this  rate  was  unjust  and  unreasonable 
and  should  not  have  exceeded  15  cents  per  100  pounds. 

During  the  entire  period  covered  by  these  shipments  there  was 
in  effect  a  joint  rate  between  the  Missouri  Pacific  and  the  Denver 
&  Rio  Grande  on  beer  from  St.  Louis  to  Salt  Lake  City  of  70  cents 
per  100  pounds,  under  which  that  commodity  was  actually  carried 
by  the  defendants.  The  route  over  which  this  rate  applied  was  from 
St.  Louis  to  Pueblo  and  from  Pueblo  to  Salt  Lake  City  via  Malta 
Junction,  near  Leadville.  The  complainant  claims  that  under  the 
fourth  section  of  the  act  no  higher  charge  should  have  been  made  for 
the  transportation  of  this  connnodity  to  Leadville  than  was  applied 
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to  Salt  Lake  City,  a  more  distant  point,  and  that  he  is  entitled  to 
reparation  by  the  difference  between  the  published  rate  to  Salt  Lake 
City  and  the  rate  which  he  paid  to  Leadville. 

The  defendant,  the  Denver  &  Rio  Grande  Company,  insists  that 
the  transportation  from  Pueblo  to  Leadville,  under  the  circum- 
stances disclosed,  was  a  purely  local  transaction  entirely  within  the 
state  of  Colorado,  and  not,  therefore,  subject  to  the  jurisdiction  of 
this  Commission ;  and  this  is  the  first  question  for  decision. 

The  first  section  of  the  act  to  regulate  commerce  gives  this  Com- 
mission jurisdiction  of  any  "  common  carrier  or  carriers  engaged  in 
the  transportation  of  passengers  or  property  wholly  by  railroad 
(or  partly  by  railroad  and  partly  by  water  where  both  are  used 
under  a  common  control,  management,  or  arrangement  for  a  con- 
tinuous carriage  or  shipment),  from  one" state  or  territory  of  the 
United  States  or  the  District  of  Columbia  to  any  other  state  or 
territory,"  etc.  Since  the  transportation  in  question  was  entirely 
by  railroads  the  words  above  inclosed  in  parentheses  may  be  disre- 
garded. So  reading  the  first  section  the  defendants  would  be  sub- 
ject to  our  jurisdiction  provided  this  transportation  was  from  one 
state  or  territory  to  another  state  or  territory. 

This  beer  was  carried  from  St.  Louis  in  the  state  of  Missouri  to 
leadville  in  the  state  of  Colorado.  Every  party  to  the  transaction 
so  understood  it.  It  was  delivered  to  the  Missouri  Pacific  for  the 
purpose  of  being  transported  to  Leadville.  It  was  received  and 
carried  by  the  Denver  &  Rio  Grande  with  full  knowledge  of.  the  fact 
that  that  company  was  participating  in  a  transportation  from  SL 
Louis  to  Leadville.  If  this  was  not  a  transportation  of  property 
wholly  by  railroad  from  a  point  in  one  state  to  a  point  in  another 
state,  it  would  be  difficult  to  state  a  case  of  such  transportation.  If 
it  be  the  kind  of  transportation  defined  by  the  first  section,  then  both 
the  Missouri  Pacific  and  the  Denver  &  Rio  Grande  by  participating 
in  that  movement  become  subject  to  the  act  with  respect  to  the  trans- 
portation itself. 

The  defendant  apparently  concedes  that  Congress  might  have 
assumed  jurisdiction  over  this  movement  from  Pueblo  to  Leadville, 
but  contends  that  it  has  not  done  so.  It  urges  that  the  transporta- 
tion performed  by  it  is  a  local  service  entirely  within  the  state  of 
Colorado,  which  has  been  expressly  excepted  from  the  operation  of 
the  act  by  the  terms  of  the  proviso  in  the  first  section,  which  reads, 
"  Provided,  however,  that  the  provisions  of  this  act  shall  not  apply 
to  the  transportation  of  passengers  or  property  or  to  the  receiving, 
delivering,  storage,  or  handling  of  property  wholly  within  one  state 
and  not  diipped  to  or  from  a  foreign  country  from  or  to  any  state  or 

territory,  as  aforesaid." 
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The  constitutional  warrant  for  the  act  to  regulate  commerce  is 
found  in  that  provision  which  gives  to  Congress  control  over  com- 
merce with  foreign  nations  and  between  the  several  states.  It  was 
evidently  the  purpose  of  Congress  in  the  enactment  of  this  statute  to 
assume  control  of  transportation,  which  is  a  part  of  commerce,  in  so 
far  as  it  could  lawfully  do  so,  when  that  transportation  was  by  rail- 
road. The  transportation  over  which  Congress  had  control  was  of 
two  kinds:  (1)  that  between  the  states  and  territories,  (2)  that  be- 
tween the  United  States  and  foreign  countries.  The  Federal  Gov- 
ernment had  and  could  have  no  authority  over  transportation  which 
began  and  ended  in  a  particular  state. 

It  would  have  control  of  transportation  from  the  United  States 
to  a  foreign  country  even  when  the  movement  in  the  United  States 
was  entirely  within  a  single  state.  If,  for  example,  traffic  was  taken 
up  at  Buffalo  by  the  New  York  Central  and  thence  carried  to  New 
York  City  as  a  final  destination,  this  service  would  be  entirely  within 
the  state  of  New  York  and  not  subject  to  Federal  control;  but  if 
that  carriage  was  of  property  in  transit  from  Buffalo  to  a  foreign 
country,  then  it  would  fall  within  the  purview  of  national  supervision. 

The  purpose  of  the  proviso  was  to  make  plain  the  exact  extent  of 
the  jurisdiction  of  the  Commission.  When  the  transportation  is 
wholly  within  a  state  that  jurisdiction  attaches,  provided  the  carriage 
is  part  of  a  through  movement  to  some  foreign  country.  If  the  move- 
ment is  from  one  state  to  another  state  the  jurisdiction  also  attaches. 
The  only  instance  in  which  the  Commission  has  no  jurisdiction  is 
where  the  movement  is  entirely  within  the  limits  of  a  state  and  is  not 
part  of  a  movement  to  or  from  a  foreign  country. 

The  transportation  in  question,  as  we  have  already  seen,  was  from 
the  state  of  Missouri  to  the  state  of  Colorado,  and  this  was  so  under- 
stood and  intended  by  the  Denver  &  Rio  Grande  when  it  participated 
in  the  movement.  This  being  so,  it  is  entirely  immaterial  that  the 
part  of  the  movement  performed  by  the  Denver  &  Rio  Grande  is 
entirely  within  the  state  of  Colorado.  The  Daniel  Ballj  10  Wall., 
577. 

We  can  have  no  doubt,  therefore,  that  as  this  statute  stands  to-day 
the  transportation  and  all  railroads  participating  in  that  transporta- 
tion are  subject  to  the  jurisdiction  of  the  Commission. . 

Previous  to  the  amendment  of  June  29,  1906,  the  words  "  or  partly 
by  railroad  and  partly  by  water,  where  both  are  used  under  a  com- 
mon control,  management,  or  arrangement  for  a  continuous  carriage 
or  shipment,"  were  not  inclosed  in  parenthesis,  and  the  Federal 
couils  inclined  to  the  opinion  that  this  language  applied  to  carriers 
by  railroad  as  well  as  to  carriers  by  railroad  and  by  water.  When, 
therefore,  a  carrier  operated  entirely  within  a  state,  as  does  the  Den- 
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ver  &  Eio  Grande  in  carrying  this  merchandise  from  Pueblo  to 
Leadville,  it  was  necessary  to  show  not  only  a  through  interstate 
movement  from  St.  Louis  to  Leadville,  but  also  that  the  Denver  & 
Rio  Grande  had  entered  into  some  arrangement  for  a  continuous 
carriage  or  shipment.  Most  of  the  shipments  in  question  occurred 
while  the  law  stood  in  this  form,  and  it  may  be  that  if  we  could 
have  exercised  no  jurisdiction  over  this  road  from  Pueblo  to  Lead- 
ville previous  to  August  28,  1906,  we  have  no  authority  now  to  in- 
quire, with  respect  to  shipments  which  moved  prior  to  that  date, 
whether  the  rate  charged  was  or  was  not  reasonable.  It  is  not 
deemed  necessary  to  decide  this  question,  since  it  seems  clear  that 
even  as  the  statute  read  previous  to  the  taking  ejffect  of  the  above 
amendments,  the  Denver  &  Rio  Grande  was  subject  to  our  jurisdic- 
tion as  to  these  shipments  under  the  circumstances  disclosed  in  this 
record. 

The  case  shows  that  the  Missouri  Pacific  and  Denver  &  Rio 
Grande  had  in  effect  joint  rates  for  the  transportation  of  beer  from 
St.  Louis  to  Salt  Lake  City,  and  that  these  rates  applied  over  the 
same  route  by  which  this  beer  was  carried  from  St.  I^ouis  to  Lead- 
ville. The  Denver  &  Rio  Grande  during  all  the  time  covered  by 
these  transactions  habitually  received  from  the  Missouri  Pacific  at 
Pueblo,  in  regular  course  of  business,  freight  of  all  kinds  destined 
to  Leadville  and  similar  points,  and  did  also,  during  all  this  time, 
receive  freight  at  points  like  Leadville  for  transportation  via  Pueblo 
and  the  Missouri  Pacific  to  eastern  destinations  outside  of  the  state 
of  Colorado.  It  maintained  at  Pueblo  facilities  for  the  regular 
interchange  of  this  business  in  order  that  the  shipment  might  be  a 
continuous  one.  By  arrangement  with  the  Missouri  Pacific  when 
it  received  freight  from  that  company  at  Pueblo  it  advanced  the 
charges  of  the  Missouri  Pacific  Company  up  to  that  point,  and,  vice 
versa,  when  it  delivered  freight  taken  up  by  it  at  interior  Colorado 
points  to  the  Missouri  Pacific  it  received  from  that  company  its  own 
charges  up  to  Pueblo.  We  think  it  perfectly  clear  that  this  course 
of  business  would  amount  to  an  "  arrangement "  within  the  meaning 
of  the  first  section. 

But  the  Supreme  Court  of  the  United  States  has  decided  this 
question  in  the  Social  Circle  case,  and  it  is  sufficient  to  refer  to  that 
decision  without  further  discussion.  Cincinnati^  New  Orleans  db 
Texas  Pacific  Ry.  Go.  v.  Interstate  Commerce  Commission^  162  U. 
S.,  184.  The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  ex- 
tended from  Cincinnati  to  Chattanooga;  the  Western  &  Atlantic 
Railway  from  Chattanooga  to  Atlanta,  and  the  Georgia  Railroad 
from  Atlanta  to  Augusta.  Social  Circle  is  located  upon  the  Georgia 
Railroad  between  Atlanta  and  Augusta.  The  three  railroads  estab- 
lished a  joint  through  rate  for  the  transportation  of  merchandise 
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from  Cincinnati  to  Augusta.  The  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  and  the  Western  &  Atlantic  Eailway  established  a 
joint  through  rate  from  Cincinnati  to  Atlanta,  which  was  the  same  as 
the  joint  rate  of  the  three  to  Augusta.  Merchandise  from  Cincinnati 
to  Social  Circle  was  transported  under  the  joint  rate  to  Atlanta  plus 
the  local  rate  from  Atlanta  to  Social  Circle,  thus  making  a  higher 
rate  to  Social  Circle  than  to  Augusta. 

The  Commission  ruled  that  the  defendants  should  make  no  higher 
charge  for  the  transportation  of  merchandise  to  Social  Circle  than 
was  made  to  Augusta,  a  point  beyond  Social  Circle  on  the  same  line. 
This  order  was  resisted  by  the  carriers  upon  the  groimd  that  the 
Commission  had  no  jurisdiction  over  the  transportation  from  Atlanta 
to  Social  Circle,  since  that  was  conducted  by  the  Greorgia  Hallway 
entirely  within  the  state  of  Georgia. 

It  will  be  seen  that  this  case  was  exactly  analogous  to  the  one  at 
bar.  We  have  here  an  interstate  rate  up  to  Pueblo  and  a  state  rate 
from  Pueblo  to  Leadville.  We  have  a  joint  rate  from  St.  Louis  to 
Salt  Lake  City  via  this  same  line.  The  Georgia  Railroad  moved 
traffic  from  Atlanta  to  Social  Circle  upon  a  local  waybill  and  had 
instructed  its  connections  that  it  would  insist  on  treating  the  carriage 
from  Atlanta  to  Social  Circle  as  a  local  proposition.  The  Supreme 
Court  held  that  the  movement  from  Cincinnati  to  Social  Circle  felji 
under  the  jurisdiction  of  the  Commission  as  the  law  then  stood.  This 
case  is  decisive  of  the  one  before  us,  and  upon  the  strength  of  it  we 
hold  that  both  under  the  present  act  as  amended  June  29,  1906,  and 
under  the  act  as  it  existed  previous  to  these  amendments  this  entire 
movement  from  St.  Louis  to  Ijeadville,  and  the  Denver  &  Rio  Grande 
as  a  participant  in  that  movement,  were  subject  to  our  jurisdiction. 

It  would  be  certainly  a  most  remarkable  conclusion  to  hold  that 
the  Denver  &  Rio  Grande  by  some  instruction  to  its  connection,  or 
by  some  billing  arrangement  upon  its  own  line,  could  exempt  traffic 
to  Leadville  from  the  operation  of  Federal  control,  and  could  subject 
traffic  to  stations  upon  either  side  of  Leadville  to  that  control. 

The  complainant  insists  that  Leadville  is  an  intermediate  point 
upon  the  line  of  these  defendants  between  Salt  Lake  City  and  St. 
Louis,  and  that  they  are  therefore  in  violation  of  the  fourth  section 
in  charging  rates  of  90  and  95  cents  to  Leadville,  when  their  charge 
to  the  more  distant  point  is  but  70  cents.  The  defendants  deny  that 
Leadville  is  an  intermediate  point  within  the  meaning  of  the  fourth 
section,  and  further  claim  that,  should  it  be  held  to  be  intermediate, 
circuinstnncos  and  conditions  are  so  different  at  Salt  Lake  City  as  to 
justify  the  lower  charge  for  the  longer  haul. 

Formerly  the  main  line  of  the  Denver  &  Rio  Grande  ran  through 
the  city  of  Leadville  and  both  its  passenger  and  freight  trains  were 
operated  through  that  city.     Subsequently,  however,  the  route  was 
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changed  and  the  main  line  now  runs,  and  has  run  during  the  period 
involved  in  this  ease,  through  Malta  Junction.  Leadville  is  about 
4i  miles  from  Malta  Junction,  some  700  feet  higher,  and  the  Denver 
&  Rio  Grande  operates  a  branch  line  between  these  points. 

Under  these  circumstances  we  are  inclined  to  hold  that  Leadville 
should  not  be  treated  as  intermediate,  within  the  meaning  of  the 
fourth  section.  A  town  might  be  intermediate,  although  located 
some  short  distance  from  the  line  of  the  railway,  so  that  the  railroad 
did  not  literally  pass  through  it;  but  when,  as  in  this  case,  a  town 
is  connected  with  the  main  road  by  a  branch  road,  requiring  a  separate 
and  independent  service  at  considerable  cost  to  reach  it,  it  ought  not 
to  be  regarded  as  intermediate.  The  idea  of  the  statute  seems  to  be 
that  where  the  transportation  is  conducted  through  a  point,  the  cost  of 
service  to  that  point  can  not  be  greater  than  the  cost  to  the  more 
distant  point,  and  the  charge  shall  be  no  more.  Now,  it  is  evident 
in  this  case  that  the  cost  of  transporting  passengers  or  property 
to  stations  a  considerable  distance  beyond  Malta  Junction  might  be 
materially  less  to  the  defendant  than  the  cost  of  taking  that  traffic 
out  of  its  re^^ilar  trains  and  elevating  it  700  feet  over  a  distance  of 
4^  miles.  In  our  opinion,  the  fourth  section  can  not  be  said  to 
apply,  owing  to  the  location  of  Leadville,  and  this  renders  it  un- 
necessary to  consider  the  existence  of  the  alleged  competition  at 
Salt  Lake  City,  which  is  relied  upon  by  the  defendants  in  justificaticm 
of  the  lower  rate.  It  should  be  noted  that  the  complainant  raises  no 
question  of  discrimination  under  the  third  section. 

The  only  remaining  question  is  one  of  fact  upon  the  reasonableness 
of  these  charges.  The  complainant  concedes  that  the  rate  of  the  Mis- 
souri Pacific  from  St.  Louis  to  Pueblo,  which  was  sometimes  45  cents 
and  sometimes  50  cents,  was  not  excessive,  but  claims  that  the  charge 
of  the  Denver  &  Rio  Grande  of  45  cents  for  transporting  this  beer 
160  miles  was  unjust  and  unreasonable. 

The  main  line  of  the  Denver  &  Rio  Grande  runs  from  Pueblo  to 
Grand  Junction,  through  a  mountainous  section.  Its  original  con- 
struction was  difficult  and  expensive,  and  its  cost  of  operation  is 
high.  The  density  of  traffic  upon  its  main  line  is  about  the  aver- 
age for  the  whole  United  States.  For  the  year  ending  Juno  80, 
1907,  its  gross  earnings  were  $8,484.50  per  mile  and  its  net  earnings 
$3,078.93  per  mile  upon  the  entire  system,  and  must  have  considerably 
exceeded  that  upon  its  main  line  and  main-line  branches.  It  has  a 
funded  indebtedness  of  about  $35,796  per  mile  and  a  stock  issue  of 
$38,481  per  mile,  of  which  something  more  than  one-half  is  preferred. 
For  the  last  six  years  it  has  paid  a  dividend  of  5  per  cent  upon  its 
preferred  stock,  and,  in  addition,  has  shown  a  considerable  annual 
surplus,  which  has  been  invested  in  the  improvement  of  the  property. 
Its  average  receipts  per  ton-mile  upon  all  business  for  the  year  end- 
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ing  June  30, 1907,  were  1.34G  cents,  and  it  was  operated  for  63.71  per 
cent  of  its  earnings. 

It  can  not  be  said,  certainly,  that  the  financial  condition  of  this  sys- 
tem is  such  as  to  justify  the  imposition  of  rates  otherwise  extravagant 
and  excessive.  Generally  speaking,  beer  is  transported  at  low  rates. 
The  rate  from  the  Missouri  Biver  to  Denver,  538  miles,  is  30  cents; 
from  Denver  to  Salt  Lake  City,  over  the  line  of  the  Denver  &  Eio 
Grande,  a  distance  of  742  miles,  the  rate  is  50  cents.  It  has  been 
already  said  that  from  St.  Louis  to  Salt  Lake  City,  during  most  of 
the  time  covered  by  this  proceeding,  these  defendants  have  main- 
tained a  rate  of  70  cents  for  a  distance  of  1,547  miles.  Between  Chi- 
cago and  Omaha,  500  miles,  a  rate  of  22  cents  applies.  A  rate  of  45 
cents  for  160  miles  is  something  over  5  cents  per  ton-mile.  We  do 
not  think  there  is  anything  in  the  circumstances  of  this  transporta- 
tion, or  in  the  financial  condition  of  the  defendant,  the  Denver  &  Rio 
Grande,  which  can  justify  the  imposition  of  that  charge  to  the  trans- 
portation of  this  commodity.  In  our  opinion,  30  cents  per  100 
pounds,  in  carloads,  from  Pueblo  to  Leadville,  is  sufficient  as  applied 
to  this  movement.  It  must  be  borne  in  mind  that  this  is  part  of  a 
through  haul  and  that  the  charge  for  this  portion  might  well  be  less 
than  would  be  reasonable  for  a  purely  local  service  over  the  same 
distance. 

We  find,  therefore,  that  the  Denver  &  Rio  Grande  has  exacted 
from  the  complainant  charges  in  excess  of  what  would  be  just  and 
reasonable  by  the  amount  of  15  cents  per  100  pounds.  The  totail 
shipments  upon  which  the  complainants  paid  these  higher  rates  and 
on  account  of  which  it  is  entitled  to  recover  this  15  cents  per  100 
pounds  aggregated  2,292,178  pounds.  We  therefore  find  that  the 
Denver  &  Rio  Grande  Railroad  Company  has  collected  of  the  com- 
plainant the  sum  of  $3,438.27  in  excess  of  just  and  reasonable  charges 
for  the  transportation  of  this  beer. 

The  Denver  &  Rio  Grande  Company  insists  that  these  payments 
by  the  complainant  were  made  voluntarily  and  that  therefore  no 
recovery  can  be  had.  At  common  law  a  payment  voluntarily  made 
with  full  knowledge  of  the  facts  could  not  be  recovered,  and  this 
principle  has  been  applied  to  the  payment  of  railway  charges.  It 
seems  to  have  been  generally  held  that  in  order  to  lay  the  founda- 
tion for  the  recovery  of  money  paid  a  common  carrier  by  rail  upon 
the  ground  that  the  charge  was  excessive  the  payment  must  be  under 
protest,  otherwise  the  carrier  might  assume  that  it  was  voluntary. 

Tlie  act  to  regulate  commerce  provides  that  all  rates  shall  be  jn<t 
and  reasonable,  and  lays  upon  carriers  the  duty  of  maintaining  rati'S 
which  are  just  and  reasonable.  That  act  further  provides  that  any 
person  damaged  by  breach  of  its  provisions  may  apply  to  the  Com- 
mission and  obtain  an  order  for  the  payment  of  whatever  damages 
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have  been  sustained  through  failure  to  observe  the  law.  Under  this 
provision  of  the  act  the  Commission  has  in  the  past  awarded  dam- 
ages in  the  nature  of  reparation  by  the  amount  of  the  difference 
between  the  rate  paid,  when  that  rate  was  found  to  be  excessive,  and 
what  would  have  been  a  reasonable  rate.  We  have  never  held,  nor 
do  we  think,  that  a  protest  made  at  the  time  of  the  payment  of  the 
freight  money  is  a  necessary  prerequisite  to  the  maintaining  of  a 
petition  before  this  Commission  for  the  return  of  unreasonable 
charges  exacted.  It  may  be  true  that  the  requirement  of  the  first 
section  that  charges  for  interstate  transportation  of  persons  or 
property  shall  be  just  and  reasonable  is  only  declaratory  of  the  com- 
mon law,  but  when  the  statute  goes  further  and  prescribes  the  means 
and  the  manner  in  which  infractions  of  this  provision  may  be  prose- 
cuted, it  is  fairly  inferable  that  had  it  been  the  intention  of  the  legis- 
lator to  require  a  preliminary  protest  this  requirement  would  have 
been  embodied  in  the  statute  itself. 

The  statute  now  prescribes  the  duty  and  provides  that  for  a  breach 
of  that  duty  an  action  will  lie.  How  can  it  be  assumed  that  such 
action  can  only  be  maintained  in  those  cases  where  the  excessive 
charge  has  been  paid  imder  formal  protest  at  the  time  of  its  payment! 
It  may  well  be  said  that  shippers  ought  not  to  be  permitted  to  pay 
these  charges  without  objection  during  considerable  periods  of  time 
and  afterwards  claim  damages  on  the  ground  that  they  were  exces- 
sive. Such  a  case  would  present  a  question  of  good  faith  and  of 
acquiescence  which  might  properly  be  disposed  of  upon  that  ground, 
but  that  is  not  at  all  the  question  presented  here. 

In  Knudsen-Ferguson  Fruit  Co.  v.  Chicago^  St  Paul^  Minneapo- 
lis (&  Omaha  Ry.  Co.^  149  Fed.  Rep.,  973,  the  circuit  court  of  appeals 
for  the  seventh  circuit  held  that  no  recovery  could  be  had  because  the 
payment  had  been  voluntarily  made.  The  charges  involved  were  for 
icing.  The  complainant  insisted  that  it  was  the  duty  of  the  carrier 
to  furnish  ice  as  an  incident  to  the  transportation  without  the  mak-  , 
ing  of  any  additional  charge  to  its  published  tariff,  and  sought  to 
recover  what  had  been  paid  for  the  icing  of  a  carload  of  fruit.  Soon 
after  receiving  the  shipment  the  complainant  paid  to  the  defendant 
the  charges  for  the  freight  and  icing  without  objection,  and  the  court 
was  of  the  opinion  that  under  these  circumstances  the  payment  must^ 
be  treated  as  voluntary  and  that  no  recovery  could  be  had,  even 
though  the  charge  for  the  icing  itself  was  in  fact  unlawful. 

It  is  not  clear  that  this  case  would  be  decisive  of  the  question 
before  us.  Here  the  proceeding  is  brought  for  a  violation  of  the 
statute  and  according  to  the  provision  of  the  statute;  there  the  suit 
was  for  failure  upon  the  part  of  the  defendant  to  discharge  its 
common-law  duty.    But  assuming  that  the  principle  of  that  decision 
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would  include  the  case  under  consideration,  we  still  feel  that  we 
ought  not  to  follow  it.  The  question  is  one  of  very  great  practical 
importance.  It  has  never  been  passed  upon  by  the  Supreme  Court 
of  the  United  States.  If  we  deny  reparation  upon  this  ground,  the 
complainant  apparently  has  no  appeal  from  our  decision.  While 
ordinarily  the  decision  of  the  circuit  court  of  appeals  would  be 
regarded  as  controlling  by  this  Coraimission,  in  the  present  instance 
we  deem  it  our  duty  to  follow  our  own  judgment  in  awarding  the 
reparation. 

The  Supreme  Court  of  the  United  States  has  held  that  the  reason- 
ableness of  railway  charges  where  the  question  of  reparation  is  in- 
volved must  be  first  passed  upon  by  this  Commission,  and  this  decision 
rests  largely  upon  the  ground  that  in  no  other  way  can  the  act  to  regu- 
late commerce  be  so  applied  as  to  prevent  confusion  and  gross  discrim- 
ination between  shippers.  Texas  cfe  Pacific  Ry.  Co.  v.  Abilene  Cotton 
Oil  Go.^  204  U.  S.,  426.  If  it  should  be  finally  determined  that  a 
protest  must  be  made  at  the  time  of  payment  of  the  freight  money 
in  each  case,  the  result  would  be  the  grossest  discrimination.  A 
shipper  paying  under  protest  without  the  knowledge  of  other 
shippers  might  thus  obtain  the  right  to  recover  these  charges  while 
all  other  persons  were  debarred  from  that  privilege  during  the  period 
covered  by  the  protest. 

It  should  be  noted  that  the  complainant  in  this  case  has  attempted 
to  make  with  respect  to  each  of  the  shipments  involved  a  specific 
protest.  The  freight  upon  the  first  shipment  was  paid  to  the  Denver 
&  Rio  Grande  and  was  under  protest.  Upon  all  subsequent  ship- 
ments the  freight  was  prepaid  by  the  Lemp  Brewing  Company  on 
account  of  the  complainant  and  was  under  formal  protest  in  nearly 
every  instance.  If,  therefore,  a  protest  to  the  Missouri  Pacific  upon 
prepayment  of  the  freight  charges  is  to  be  construed  as  a  protest 
to  the  Denver  &  Rio  Grande,  then  the  complainant  has  in  fact  paid 
the  freight  on  these  shipments  under  protest. 

Ordinarily  if  property  is  delivered  to  a  railroad  destined  to  a  point 
beyond  the  line  of  the  receiving  carrier  the  duty  of  that  carrier  is 
to  transport  the  freight  to  the  point  of  connection  with  the  next  rail- 
road and  deliver  it  to  such  carrier  for  transportation  beyond.  In 
that  case  the  receiving  carrier  would  probably  be  regarded  as  the 
agent  of  the  shipper  in  making  delivery,  and  if  the  freight  charges 
had  been  prepaid  by  the  shipper  and  the  receiving  carrier  paid 
these  charges  to  the  connecting  carrier,  the  receiving  carrier  would 
be,  in  the  making  of  this  payment,  the  agent  of  the  shipper  and  not 
the  agent  of  the  connecting  carrier.  In  the  prasent  case,  if  there  were 
no  through  route  and  no  arrangement  for  the  handling  of  this 
through  business,  it  would  seem  clear  that  the  Missouri  Pacific  in 
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passing  over  this  freight  money  to  the  Denver  &  Rio  Grande  should 
be  regarded  as  the  agent  of  the  shipper  and  not  as  the  agent  of  the 
Denver  &  Rio  Grande.  We  are  inclined  to  think,  however,  that  when 
two  carriers  enter  into  an  arrangement  lilve  that  which  existed  be- 
tween the  defendants  in  this  case  under  which  freight  is  handled 
over  their  respective  lines  as  a  continuous  shipment,  under  whidi 
charges  are  both  advanced  and  received,  these  carriers  can  not  be 
regarded  as  entirely  independent  and  distinct  entities,  as  they  would 
be  under  the  conmion  law,  but  must  be  held  to  have  assumed  certain 
relations  with  resj)ect  to  one  another  and  with  respect  to  the  traffic 
which  they  handle.  We  are  inclined  to  hold,  as  a  matter  of  fact, 
upon  the  record  presented  that  the  Missouri  Pacific  was  the  agent  of 
the  Denver  &  Rio  Grande  in  receiving  these  prepaid  charges,  and  that 
therefore  the  complainant  did,  as  a  matter  of  fact,  make  each 
separate  payment  under  protest. 

The  freight  upon  the  first  shipment  was  clearly  paid  under  pro- 
test. It  may  be  finally  held  that  the  freight  upon  the  other  ship- 
ments was  not  and  that  a  protest  is  necessary.  Hence,  for  the  purpose 
of  protecting  the  rights  of  the  parties  in  subsequent  proceedings  in 
court,  we  state  the  amount  of  the  first  shipment  by  itself,  which  was 
30,090  pounds,  giving  $45.14  collected  by  the  defendant,  Denver  & 
Rio  Grande  Railroad  Company,  in  excess  of  a  reasonable  charge  for 
the  service.    This  complaint  was  filed  May  6,  1907. 

Becoming  satisfied,  after  considerable  correspondence  with  the  de- 
fendants, that  no  adjustment  of  its  claim  could  be  secured,  the  com- 
plainant did,  on  September  14,  1906,  begin  suit  against  the  defend- 
ants in  the  United  States  circuit  court  for  the  district  of  Colorado  to 
recover  the  alleged  excessive  freight  charges.  After  the  filing  of  this 
suit,  but  before  a  trial,  in  consequence  of  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Texas  <&  Pacific  Ry.  Co.  v.  Abilene 
Cotton  Oil  Co.,  supra,  the  complainant  asked  leave  to  dismiss  said 
suit,  and  the  same  was  dismissed  by  the  court  without  prejudice  on 
May  2,  1907. 

The  defendant  insists  that  the  complainant  is  precluded  by  the 
bringing  of  that  suit  from  maintaining  the  present  proceeding  before 
the  Commission,  for  the  reason  that  by  bringing  the  suit  it  exercised 
an  election  under  the  ninth  section  to  proceed  in  court,  and,  therefore, 
by  the  terms  of  that  section,  lost  its  right  to  proceed  by  petition  be- 
fore the  Commission.  But  it  is  plain  that  under  the  above  decision 
the  complainant  never  had  a  right  to  proceed  before  the  court  and 
could  not,  therefore,  exercise  an  election  or  lose,  by  attempting  to 
elect,  its  right  to  proceed  before  this  body. 

An  order  should  issue  directing  the  Denver  &  Rio  Grande  Railroad 

Company  to  pay  the  complainant  the  sum  of  $3,438.27,  with  interest 

from  May  6,  1907. 
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The  prayer  of  the  complaint  is,  among  other  things,  that  the 
Commission  fix  "a  just  rate  for  the  through  transportntion  of  beer 
in  carload  lots  from  said  city  of  St.  Louis  to  said  city  of  Leadville-" 
There  is  no  suggestion  either  in  the  complaint  or  in  the  prayer  look- 
ing to  the  establishment  of  a  joint  rate,  and  that  subject  was  not 
referivd  to  either  upon  the  trial  or  in  the  argument.  This  being 
so,  we  ought  not  to  establish  a  joint  through  rate,  and  we  do  not  think 
that  we  should  undertake  by  our  order  to  Rx  in  this  proceeding  the 
locals  which  will  make  up  the  charge  for  the  through  movement  in 
the  future.  There  has  been  no  practical  diflicidty  in  making  these 
shipments  over  this  route  in  the  past.  If  the  Denver  &  Rio  Grande 
does  not  reduce  its  charge  in  accordance  with  this  report,  or  if  suit* 
able  through  facilities  are  denied,  the  complainant  can  file  its  peti- 
tion asking  the  e^jtablislunent  of  a  joint  through  route  and  rate. 
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No.  1167. 
HYDRAULIC  PRESS  BRICK  COMPANY 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY;  ST. 
LOUIS,  SAN  FRANCISCO  &  TEXAS  RAILWAY  COMPANY; 
HOUSTON  &  TEXAS  CENTRAL  RAILROAD  COMPANY; 
TEXAS  &  NEW  ORLEANS  RAILROAD  COMPANY,  AND 
MORGAN'S  LOUISIANA  &  TEXAS  RAILROAD  &  STEAM- 
SHIP COMPANY. 


Submitted  March  5,  1908,    Decided  April  6, 1908. 


1.  Defendants'  rate  of  48  cents  per  100  pounds  for  the  transportation  of  enameled 
brick  from  Cheltenham,  Mo.,  to  New  Iberia,  La.,  is  under  the  circumstancee 
unjust  and  unreasonable  and  should  not  exceed  30  cents  per  100  pounds  for 
the  future.    Reparation  awarded. 

2.*  The  practice  of  inserting  obscure  and  general  clauses  in  voluminous  tariff  publi- 
cations, to  the  effect  that  where  a  combination  of  locals,  either  general  or  in 
specific  instances,  will  make  a  lower  aggregate  through  rate  than  the  specific 
joint  through  rate  therein  stated,  the  former  will  bo  used,  has  been  found  by 
long  experience  to  result  in  gross  misapplication  of  the  tariffs  and  in  imjust  dis- 
criminations. Under  this  practice  the  individual  or  concern  whose  businesB 
is  large  enough  to  warrant  the  employment  of  a  traffic  or  rate  expert  will  be 
able  to  secure  combinations  resulting  in  lower  aggregate  charges  than  can  be 
secured  by  the  smaller  or  occasional  shipper  who  is  unable  to  employ  such  an 
expert  and  who  is  required  to  pay  the  joint  through  rate  appearing  on  the  ^e 
of  the  tariff.  It  is  self-evident  that  if  such  discriminations  are  to  be  broken  up 
there  can  be  but  one  lawful  rate  in  effect  at  a  given  time  on  any  commodity  in 
the  one  direction  between  two  points. 

8.  A  carrier  may  in  its  own  interest,  if  it  so  desires,  carry  for  a  longer  distance  over 
its  own  line  than  would  be  necessary  if  carried  between  the  same  points  over 
the  line  of  its  competitor,  in  order  to  obtain  a  portion  of  the  competitive 
business,  upon  terms  that  will  afford  some  profit.  It  does  not  necessarily  fol- 
low, however,  that  a  carrier  in  competing  for  traffic  in  this  way  thereby  sub- 
jects itself  to  an  order  compelling  it  to  do  so. 

William  S.  Bedal  for  complainant. 

F.  G.  DiUard  for  Houston  &  Texas  Central  Railroad  Company, 
Texas  &  New  Orleans  Railroad  Company,  and  Morgan's  Louisiana 
&  Texas  Railroad  &  Steamship  Company. 

J.  6.  Egan  for  St.  Louis  &  San  Francisco  Railroad  Company,  and 
St.  Iwouis,  San  Francisco  &  Texas  Railway  Company. 
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Report  of  the  Commission. 

Clements,  Commissioner: 

Between  August  2  and  October  1,  1906,  complainant  shipped  from 
Cheltenham,  a  suburb  of  St.  Louis,  Mo.,  to  New  Iberia,  La.,  three 
carloads  of  enameled  brick  over  the  St.  Louis  &  San  Francisco  Railroad 
to  Houston,  Tex.,  and  thence  by  the  Unes  of  the  Morgan's  Louisiana 
&  Texas  Railroad  &  Steamship  Company  to  destination,  upon  which 
shipments  charges  were  collected  at  the  rate  of  40  cents  per  100 
pounds  on  a  total  alleged  weight  of  132,165  pounds,  making  an 
aggregate  charge  of  $528.66.  A  class  rate  of  48  cents  per  100  poundSi 
car-load  minimum  40,000  pounds,  was  then  and  is  now  effective  upon 
such  shipments.  The  rate  of  40  cents  appears  to  have  been  appUed 
through  an  unexplained  error  on  the  part  of  the  railway  agent  at 
destination.  One  car  containing  6,500  brick,  estimated  to  weigh 
38,350pounds,  was  charged  on  the  basis  of  the  40,000-pound  TniniTmim, 
Another  carload  was  estimated  to  weigh  49,560  pounds,  as  shown  in 
the  waybill,  and  charges  were  collected  on  that  basis.  The  other 
car  contained  6,945  brick,  estimated  in  the  waybill  to  weigh  40,395 
pounds,  but  freight  was  charged  and  collected  on  an  alleged  weight 
of  42,605  pounds.  The  complaint  is  that  the  rates  in  effect  and 
charged  are,  in  so  far  as  they  exceed  25  cents  per  100  pounds,  excess- 
ive, unreasonable,  and  unjust,  and  that  on  the  last-named  car  the 
charges  were  made  upon  an  erroneous  weight,  in  excess  of  actual 
weight.  Reparation  is  asked  for  the  charges  collected  in  excess  of 
25  cents  per  100  pounds  and  on  account  of  the  alleged  excessive 
weight  upon  which  the  charges  on  the  car  last  above  referred  to  were 
assessed. 

The  defendant,  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company,  on  the  line  of  which  New  Iberia  is  located,  in  its  answer, 
after  alleging  that  the  rate  of  40  cents  was  applied  in  error  and  that 
steps  would  be  taken  to  collect  the  amount  of  the  undercharge, 
further  says: 

This  defendant  is  perfectly  willing,  with  the  approval  and  authority  of  the  Interstate 
Commerce  Commission,  to  apply  a  33  cent  rate  by  all  routes  made  up  of  15  cents  to 
New  Orleans  and  18  cents  beyond  on  the  shipments  referred  to  by  complainant  and 
made  the  basis  of  this  complaint  and  also  on  future  business. 

The  Illinois  Central  Railroad  Company  had  at  the  time  of  these 
shipments  and  still  has  in  effect  a  rate  of  15  cents  from  St.  Louis  and 
Cheltenham  to  New  Orleans,  and  the  Morgan's  Louisiana  &  Texas 
Railroad  &  vSteamship  Company  had  a  rate  of  18  cents  from  New 
Orleans  to  New  Iberia.  The  St.  Louis  &  San  Francisco,  the  Morgan's 
Louisiana  &  Texas  Railroad  &  Steamship  Company,  and  the  Illinois 
Central  Railroad  Company  are  parties  to  a  tariff  carrying  the  through 
class  B  rate  of  48  cents  and  also  naming  a  commodity  rate  of  20  cents 
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on  pressed  brick.  This  tariff,  however,  contains  a  provision  which  in 
effect  limits  the  St.  Louis  &  San  Francisco  Eailroad  Company  to 
participation  in  through  rates  therein  named  to  points  on  other  roads 
where  they  exceed  20  cents  per  100  pounds. 

Mr.  C.  W.  Owen,  assistant  general  freight  agent  of  the  last-named 
defendant  company,  in  his  testimony  said: 

Prior  to  the  administrative  rulings  of  your  honorable  body,  there  was  in  our  tariff 
a  clause  that  provided  for  the  application  of  combination  rates,  which  were  alwayi 
through  published  rates,  and  upon  the  ruling  of  the  Commission  that  such  clauses  in 
tariffs  were  illegal  we  felt  in  dutybound  to  apply  the  class  rates  on  these  shipments. 
In  answering  this  complaint  we  have  admitted  that  we  believe  that  the  48-cent  nX/B 
was  unreasonable,  because  on  its  face  it  was  higher  than  the  combination  of  the  locals 
through  New  Orleans. 

While  the  short-Une  distance  via  the  Illinois  Central  Railroad  Con^ 
pany  from  St.  Louis  to  New  Orleans  and  thence  via  the  Morgan's 
Louisiana  &  Texas  Railroad  &  Steamship  Company  to  New  Iberia 
is  835  miles,  the  distance  by  the  route  over  which  these  shipments 
moved  is  1,208  miles. 

From  St.  Louis  and  Kansas  City  territory,  including  the  point  of 
origin  of  these  shipments,  to  points  in  Arkansas,  there  is  no  d^erence 
in  the  rates  on  pressed  brick  and  enameled  brick.  At  the  time 
the  shipments  in  question  moved  the  rate  on  both  kinds  of  brick 
from  St.  Louis  and  points  taking  same  rates,  including  Cheltenham, 
to  Texas  common  points,  also  Galveston  and  Houston,  was  22 
cents  per  100  poimds.  This  rate  continued  in  effect  until  June, 
1907,  when  the  rate  on  enameled  brick  was  advanced  to  25  cents. 
There  is  no  difference  in  the  rates  applying  on  shipments  from  St. 
Louis  to  Columbus,  Ga.,  and  other  southeastern  points,  and  none 
on  shipments  originating  in  Central  Freight  Association  territory, 
destined  to  points  in  the  South.  Generally  speaking,  no  difference  is 
made  in  these  rates,  and  even  in  the  exceptional  cases  in  which  the 
rate  is  not  the  same,  the  difference  seldom,  if  ever,  exceeds  3  cents 
per  100  poimds  except  in  some  instances  where  brick  of  the  one  kind 
have  been  placed  in  one  class  and  those  of  the  other  kind  have  been 
put  in  another  class  or  given  a  commodity  rate  to  meet  some  special 
conditions.  This  seldom  occurs,  however,  as  brick  of  both  sorts  are 
usually  carried  on  commodity  rates.  From  Mount  Savage,  Md.,  to 
Texas  common  points  there  are  special  commodity  rates  of  49  cents 
on  enameled  brick  and  39  J  cents  on  common  brick.  From  Joplin, 
Mo.,  to  both  Beaumont  and  Port  Arthur,  Tex.,  the  rate  on  brick 
(except  both  enameled  and  fire  brick)  is  12  cents. 

Since  this  case  was  submitted,  the  rate  on  enameled  brick,  effec- 
tive March  30,  from  St.  Louis  (including  Cheltenham)  to  Texas  com- 
mon points,  also  to  Houston,  Galveston,  and  Beaumont,  has  been 
raised  from  25  cents  to  39  cents,  the  Class  E  rate.     The  reasonable- 
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ness  of  this  increased  rate  is,  of  course,  not  before  us  in  this  pro- 
ceeding. 

The  Western  Weighing  and  Inspection  Bureau  is  maintained  by  the 
railways  operating  in  this  territory  for  the  purpose  of  securing  the 
apphcation  of  correct  weights  upon  freight  by  actual  weighing  or  relia- 
ble estimates.  By  becoming  a  member  of  this  association  and  subject 
to  its  rules  a  shipper  may  have  weights  of  some  commodities, includ- 
ing brick,  estimated  according  to  the  rules  fixed,  upon  condition  that  his 
books  shall  be  open  to  inspection  of  the  association  at  any  time,  and 
weights  as  thus  made  are  accepted  by  the  railroads  as  prima  facie  correct. 

Complainant  was  a  member  of  this  association  imtil  August  20, 
1906,  just  two  days  before  the  first  of  these  shipments  was  made,  and 
during  the  period  of  his  membership  therein  had  made  niunerous  ship- 
ments on  the  basis  of  5.8  pounds  per  brick,  which  was  the  weight  esti- 
mated by  the  association  and  which  had  been  uniformly  accepted 
without  question  by  the  railroads. 

Not  being  a  member  of  the  association  when  these  shipments  were 
made,  complainant's  cars  were  weighed  by  the  carriers,  the  alleged 
net  weight  of  the  brick  being  ascertained  by  subtracting  the  stenciled 
from  the  gross  weight  of  the  loaded  cars.  By  this  method  freight 
was  charged  on  132,165  pounds  on  the  3  cars. 

The  defendants  admitted  that  the  cars  had  not  been  weighed  when 
empty  and  that  this  weight,  132,165  pounds,  was  arrived  at  by  the 
method  above  stated  of  deducting  the  stenciled  weight  of  the  car  and 
applying  the  minimum  of  40,000  pounds  on  the  car  loaded  below 
that  minimum.  They  also  admitted  that  if  complainant  had  con- 
tinued to  be  a  member  of  the  weighing  association,  the  estimated 
weight  of  5.8  pounds  per  brick  would  have  been  accepted. 

The  mere  fact  that  the  complainant  had  withdrawn  from  the  asso- 
ciation would  in  nowise  have  affected  the  weight  of  the  brick,  as  the 
determination  of  the  question  lies  between  accepting  on  the  one  hand 
the  weights  as  ascertained  by  the  carriers  in  the  manner  above  stated, 
and  on  the  other  of  taking  the  estimated  weight  which  the  carrier 
admits  would  have  been  accepted  had  complainant  continued  to  be  a 
member  of  the  association.  This  method  of  basing  freight  charges 
on  estimated  weights  is  not  shown  to  be  incorrect  and  is  yet  applied 
to  shipments  of  members  of  the  association. 

The  principal  witness  for  one  of  the  defendants  testified  that  he  had 
found  in  his  experience  that  the  weight  stenciled  on  freight  cars  was 
from  500  to  800  pounds  less  than  the  actual  weight.  Where  this  is 
tnie  and  weights  are  arrived  at  as  in  the  case  of  these  cars,  the  shipper 
is  charged  on  from  500  to  800  pounds  more  freight  than  is  actually 
loaded  into  the  car. 

The  Commission  finds  and  concludes  that  the  weights  arrived  at  by 
accepting  the  estimated  weight  of  the  brick  constitute  a  reasonable 
basis  for  the  assessment  of  freight  charges. 
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In  addition  to  the  brick  a  certain  amount  of  straw,  used  in  packing, 
is  placed  in  the  car.  Just  what  the  weight  of  this  straw  is  does  not 
appear  from  the  testimony,  but  the  complainant  in  its  brief  stated 
that  it  is  willing  to  concede  a  gross  weight  of  5.9  poimds  per  brick  to 
cover  also  the  weight  of  this  straw.  In  the  absence  of  definite  testi- 
mony as  to  the  weight  of  the  straw,  the  Commission  is  of  opinion 
that  5.9  pounds  is  a  reasonable  basis  for  ascertaining  the  true  weight 
of  the  brick  and  straw. 

Using  this  method  of  ascertaining  the  weight  and  allowing  for  the 
minimum  of  40,000  pounds  on  the  car  which  contained  only  38,350 
poimds,  the  carrier  charged  freight  on  1,630  more  pounds  than  were 
actually  hauled.  In  ascertaining  the  correct  charge  for  the  three  cars, 
it  should  be  based  on  the  weight  of  130,535  pounds  instead  of  132,165 
pounds. 

Pressed  brick  vary  in  value  from  $10  to  $300  a  thousand,  while  the 
average  is  about  $18,  there  being  a  comparatively  small  percentage 
of  those  of  the  high  value.  Enameled  brick  vary  in  price  from  $15 
to  $300  a  thousand,  while  the  average  is  about  $55,  there  being  also 
a  small  percentage  of  those  of  the  high  value  named. 

Enameled  brick  appear  to  be  packed  and  loaded  with  great  care, 
a  twist  of  straw  being  placed  between  them.  As  a  rule,  pressed  brick 
are  not  packed  with  the  same  degree  of  care,  and  damages  and 
resultant  claims  therefor  arise  much  more  frequently  in  respect  to 
their  transportation. 

The  ruling  of  the  Commission  referred  to  by  Mr.  Owen,  of  the 
Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company, 
apparently  for  the  purpose  of  offering  an  excuse  for  continuing  in 
effect  an  admittedly  imreasonable  rate,  is  a  ruling  which  in  no  wise 
goes  beyond  the  plain  requirements  of  the  law  itself.  The  matter 
referred  to  by  the  witness  has  recently  been  stated  in  the  report  of 
the  Commission  in  the  case  of  the  Laning- Harris  Coal  cfc  Grain 
Company  v.  Missouri  Pacific  Railway  Company  et  al.,  decided  March 
9,  1908, 13  I.  C.  C.  Rep.,  154,  as  follows: 

In  December,  1906,  the  Commission  adopted  and  issued  to  all  railroads  the  following 
ruling: 

43.  Reduction  of  joint  rate  to  equal  turn  of  locals  (effective  December  21,  1906). — 
Where  a  joint  rate  is  in  effect  by  a  given  route,  which  is  higher  between  any  points 
than  the  sum  of  the  locals  between  the  same  points,  by  the  same  or  another  route, 
and  such  joint  rate  has  been  in  effect  thirty  days  or  longer,  such  higher  joint  rate 
may,  until  further  notice  from  the  Commission,  be  changed  by  reducing  the  same  to 
the  sum  of  such  locals,  but  not  otherwise,  upon  posting  one  day  in  advance  a  tariff 
of  such  reduced  rate  and  mailing  a  copy  thereof  to  the  Commission. 

Many  informal  complaints  are  received  in  connection  with  regularly  established 
through  rates  which  are  in  excess  of  the  sum  of  the  locals  between  the  same  points. 
The  Commission  has  no  authority  to  change  or  fix  a  rate  except  after  full  hearing 
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upon  formal  complaint.  It  is  believed  to  be  proper  for  the  Commission  to  say  that, 
if  called  upon  to  formally  pass  upon  a  case  of  this  nature,  it  would  be  its  policy  to 
consider  the  through  rate,  which  is  higher  than  the  sum  of  the  locals  between -the 
same  points  as  prima  facie  unreasonable,  and  that  the  burden  of  proof  would  be  upon 
the  carrier  to  defend  such  higher  through  rate. 

The  practice  of  inserting  obscure  and  general  clauses  in  voluminous 
tariff  publications,  to  the  effect  that  where  a  combination  of  locals, 
either  generally  or  in  specific  instances,  will  make  a  lower  aggregate 
through  rate  than  the  specific  joint  through  rate  therein  stated,  the 
former  will  be  used,  has  been  found  by  long  experience  to  result  in 
gross  misappUcation  of  the  tariffs  and  in  unjust  discriminations. 
Under  this  practice  the  individual  or  concern  whose  business  is  large 
enough  to  warrant  the  employment  of  a  traffic  or  rate  expert  will 
be  able  to  secure  combinations  resulting  in  lower  aggregate  charges 
than  can  be  secured  by  the  smaller  or  occasional  shipper  who  is  not 
able  to  employ  such  an  expert  and  who  is  required  to  pay  the  joint 
through  rate  appearing  on  the  face  of  the  tariff.  It  is  self-evident 
that  if  such  discriminations  are  to  be  broken  up  there  can  be  but 
one  lawful  rate  in  effect  at  a  given  time  on  any  commodity,  in  the  one 
direction,  between  two  points. 

It  is  apparent  that  there  has  not  been  a  time  since  these  shipments 
were  made  that  this  defendant  with  its  connections  could  not  have 
published  and  estabUshed  upon  one  day^s  notice,  under  the  authority 
of  the  Commission,  a  joint  through  rate  from  point  of  origin  to  des- 
tination on  the  basis  of  the  sum  of  the  locals.  In  the  ruling  referred 
to  the  Commission  not  only  issued  the  authority,  as  above  indicated, 
to  make  such  changes  on  the  shortest  possible  notice,  but  also  clearly 
indicated  its  belief  that  in  rare  instances  and  under  pecuUar  circum- 
stances only  would  a  joint  through  rate  higher  than  the  sum  of  the 
locals  be  regarded  as  reasonable. 

The  llHnois  Central  Railroad  not  being  a  party  defendant  in  this 
case,  the  Commission  can  not  prescribe  the  through  rates  via  the 
route  made  up  of  that  line  and  the  Morgan^s  Louisiana  &  Texas  Rail- 
road &  Steamship  Company^s  line.  Neither  can  it  in  dealing  with  the 
rate  appUed  on  the  shipments  in  question  prescribe  a  joint  through 
rate  via  the  route  over  which  these  shipments  moved  upon  the  basis 
of  what  miirht  be  regarded  as  a  reasonable  rate  via  the  shorter  line. 
These  shipments  were  carried  a  distance  of  1,208  miles,  and  w^hile  it  is 
probable  that  if  the  lines  constituting  the  longer  route  are  to  continue 
to  participate  in  the  business  between  these  points  they  must  accept 
rates  that  are  not  higher  than  the  rates  which  when  appUed  via  the 
shorter  route  are  reasonable  and  just,  we  would  not  be  justified  in  so 
ordering  or  in  awarding  reparation  on  past  shipments  upon  that  basis. 
A  carrier  may  in  its  own  interest,  if  it  so  desires,  carry  for  a  longer 
distance  over  its  own  line  than  would  be  necessary  if  carried  between 
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the  same  points  over  the  Une  of  its  competitor,  in  order  to  obtain  a 
portion  of  the  competitive  business  upon  terms  that  will  afford  some 
profit.  It  does  not  necessarily  follow,  however,  that  a  carrier  in 
competing  for  traffic  in  this  way  thereby  subjects  itself  to  an  order 
compelling  it  to  do  so. 

It  is  the  opinion  of  the  Commission  upon  full  hearing  and  consid- 
eration of  all  the  matters  presented  that  the  rates  complained  of 
and  which  were  charged  and  collected  by  the  defendant  carriers  upon 
these  shipments,  as  well  as  the  class  rate  of  48  cents  per  100  pounds, 
apphcable  on  such  shipments,  are  unreasonable  and  unjust  in  so  far 
as  they  exceed  30  cents  per  100  pounds  on  enameled  brick,  carload 
minimum  of  40,000  pounds. 

It  is  also  the  finding  and  conclusion  of  the  Commission  that  the 
complainant  is  entitled  to  an  award  of  reparation  in  the  sum  of 
$137.05,  with  interest  at  the  rate  of  6  per  cent  per  annum  from  Octo- 
ber 1, 1906,  the  same  being  for  all  the  freight  charges  collected  by  th6 
defendants  on  the  shipments  mentioned  in  excess  of  30  cents  per  100 
pounds  upon  the  gross  weight  of  130,535  pounds,  this  being  the  true 
weight,  as  we  have  found,  of  the  brick  contained  in  these  3  cars,  after 
making  due  allowance  for  the  application  of  the  proper  miniTmiTn  in 
accordance  with  the  published  tariffs. 

.  It  ia  our  further  conclusion  that  the  just  and  reasonable  rate  as 
the  maximum  to  be  charged  on  enameled  brick  in  future  from  Chel- 
tenham, Mo.,  to  New  Iberia,  La.,  over  the  route  composed  of  defend- 
ants' lines  as  herein  stated,  should  not  exceed  30  cents  per  100 
pounds,  carload  minimum  of  40,000  pounds. 

An  order  will  be  entered  in  accordance  with  the  findings  and  con- 
clusions herein  stated. 

IS  L  0.  O.  Bepu 
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No.  1218. 
NEBRASKA  STATE  RAILWAY  (COMMISSION 

V. 

UNION  PACIFIC  RAILROAD  COMPANY. 


SulmitUd  February  29, 1908.    Decided  April  6, 1908. 


1.  Complaint  alleges  that  rates  charged  by  defendant  for  the  transportation  of  coal 

from  Rock  Springs  and  Hanna,  Wyo.,  to  points  in  Nebraska,  are  unreasonable. 

2.  The  fact  that  there  is  competition  for  the  purchase  of  this  coal  between  Nebraska 

communities  and  communities  in  Wyoming  and  Utah  affords  no  justification 
to  the  carrier  for  charging  more  than  a  reasonable  rate  for  the  transportation  of 
such  coal  as  the  Nebraska  people  may  succeed  in  buying.  No  justification 
exists  for  the  maintenance  of  a  blanket  rate  on  coal  to  all  points  on  defend- 
ant's lines  in  Nebraska. 

3.  The  rate  of  $4.50  per  ton  applying  on  lump  coal  from  Rock  Springs  and  $3.50 

per  ton  from  Hanna  to  points  in  Nebraska  on  the  line  of  defendant  between 
the  Nebraska-Wyoming  boundary  and  Grand  Island,  including  the  latter  point 
and  points  on  the  branch  line  from  Kearney  to  Callaway,  Nebr.,  are  unjust  and 
unreasonable.    Just  and  reasonable  rates  prescribed. 

H,  J,   Winnetty  J.  A.   Williams^  and  H.  0.  Clarkey  jr.,  members 
Nebraska  State  Railway  Commission,  for  complainant. 
Charles  E.  Clapp  for  defendant. 

Report  of  the  Commission. 

Clements,  Commissioner: 

The  petition  filed  in  this  case  alleges  that  the  rates  of  the  defendant 
railway  for  the  carriage  of  coal  from  mines  at  Rock  Springs  and 
Hanna,  Wyo.,  to  points  on  the  defendant's  line  in  Nebraska  are 
unjust  and  unreasonable. 

The  defendant  operates  the  only  railroad  reaching  the  coal  mines 
at  Rock  Springs  and  Hanna.  Its  line  extends  eastward  from  these 
points  to  Council  BlufTs,  Iowa,  traversing  the  entire  state  of  Nebraska. 
The  distance  from  Smeed,  the  westernmost  station  on  this  railway 
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in  Nebraska,  to  Omaha  is  468  miles.  For  314  miles  of  tliis  distance 
eastward  from  the  Wyoming  line  the  Union  Pacific  has  railway  com- 
petition at  three  points  only,  viz,  Sidney,  Eijeamey,  and  Grand  Island^ 
Nebr. 

Defendant  has  a  branch  line  65.5  miles  in  length  extending  from 
Kearney,  northwesterly  to  Callaway,  Nebr.  Other  branch  lines 
leave  the. main  line  at  Grand  Island,  at  Central  City,  at  Columbus 
and  at  Valley. 

The  published  tariffs  of  defendant  name  a  uniform  rate  of  $4.50  per 
ton  on  lump  coal  from  Rock  Springs  and  $3.50  from  Hanna  to  all 
stations  on  the  Union  Pacific  in  Nebraska. 

The  distance  from  Rock  Springs  to  Smeed  is  341.5  miles,  and  to 
Omaha,  809.2  miles.  From  Hanna  to  Smeed  the  distance  is  182.6 
miles,  and  from  Hanna  to  Omaha  650.2  miles. 

The  defendant  makes  the  following  rates  on  lump  coal  from  Rock 
Springs  to  points  in  Wyoming,  Colorado,  and  Kansas: 

To  Cheyenne,  Wyo.,  a  distance  of  293  miles,  and  Denver,  Colo.,  a  distance  of  400 
miles,  and  points  between  these  two  cities,  a  blanket  rate  of  |2.30  per  ton. 

To  all  points  on  the  Colorado  division  of  defendant's  road  between  Denver  and 
Chemung,  Colo.  (592.3  miles),  a  blanket  rate  of  $3.75. 

To  all  points  on  the  line  of  defendant  between  Weskan  (598.6  miles),  and  Oakley, 
Eans.  (663  miles),  a  blanket  rate  of  $4. 

To  all  points  between  Oakley  and  Bavaria,  Kans.  (845.5  miles),  a  blanket  rate  of 
14.25. 

To  Kansas  City,  Mo.  (1,040  miles),  $4.50. 

From  Hanna  the  following  rates  on  lump  coal  are  maintained  by 
defendant: 

To  Cheyenne  (134  miles),  and  Denver  (241  miles),  and  intermediate  points,  $1.60. 
To  all  points  between  Denver  and  Chemung  (433  miles),  $3. 

To  Weskan.  Kans.  (439.6  miles),  and  points  beyond,  to  and  including  Oakley,  Kans. 
(504  miles),  $3.25. 

The  average  rates  per  ton  per  mile,  as  published,  from  Rock 
Springs  and  Hanna  to  points  in  the  states  of  Nebraska,  Colorado, 
and  Kansas  are  as  follows: 

From  Rock  Springs 

MlllB. 

To  all  open  stations  on  Union  Pacific  main  line  (45  in  number)  between  Smeed 

and  Omaha 8. 2 

To  all  open  stations  on  main  line  (15  in  nimiber)  between  Smeed  and  North 

Platte 10.7 

To  all  open  stations  on  main  line  (29  in  number)  between  Smeed  and  Grand 

Island 9.16 

To  all  open  stations  between  Cheyenne  and  Denver 6. 3 

To  all  open  stations  between  Denver  and  Kansas  state  line 6. 2 

To  all  open  stations  on  main  line  in  Kansas  (45  in  number)  Colorado  line  to 

Kansas  City 6. 09 
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From  Hanna. 

Milli. 

To  all  open  stations  on  main  line  between  Smeed  and  Omaha 9.8 

To  all  open  stations  on  main  line  between  Smeed  and  North  Platte 13. 6 

To  all  open  stations  on  main  line  between  Smeed  and  Grand  Island 11. 8 

To  all  open  stations  between  Cheyenne  and  Denver 6. 6 

To  all  open  stations  between  Denver  and  Kansas  state  line 5. 2 

To  all  open  stations  on  main  line  in  Kansas  between  Colorado  state  line  and 

Kansas  City 6.27 

Comparative  rates. 

To  Kansas  City  from  Rock  Springs 4.3 

To  Kansas  City  from  Hanna 3. 9 

To  Omaha  from  Rock  Springs 6. 6 

To  Omaha  from  Hanna 5. 4 

Complainant,  for  purposes  of  comparison,  showed  that  anthracite 
coal  is  carried  from  Chicago  toOmaha/a  distance  of  492  miles,  for  $2.10 
per  ton,  or  a  rate  per  ton  per  mile  of  4.27  mills.  Anthracite  coal  is  also 
carried  from  Duluth  to  Omaha,  a  distance  of  528  miles,  for  $2.10  per 
ton,  or  at  a  rate  per  ton  per  mile  of  3.98  mills. 

The  Chicago,  Rock  Island  &  Pacific  Railway  Company  names  a 
rate  of  $2.50  per  ton  on  lump  coal  from  Roswell,  Colo.,  to  Omaha,  a 
distance  of  579  miles,  which  rate  yields  a  revenue  of  4.3  mills  per  ton 
per  mile. 

It  was  also  shown  that  in  1902  the  defendant  published  and  for  some 
time  maintained  a  rate  of  $3.50  per  ton  on  lump  coal  from  Rock  Spring 
to  Omaha,  this  rate,  however,  being  restricted  to  10-car  lots.  On 
March  29,  1907,  effective  May  1,  1907,  defendant  published  a  tariflF 
quoting  a  rate  of  $3.75  on  lump  coal  in  10-car  lots  from  Rock  Springs 
to  Omaha,  and  also  a  rate  of  $3.25  on  10-car  lots  from  Hanna  to 
Omaha.  By  another  tariff  on  the  same  date,  a  rate  of  $3.90  from 
Rock  Springs,  and  of  $3.40  from  Hanna,  was  made  on  10-car  lots  to 
Lincoln  and  Fremont,  Nebr.,  with  the  privilege  of  dividing  a  ship- 
ment between  the  two  cities.  These  rates  were  all  canceled  on  June 
30,  1907.  The  10-car  rates  to  Omaha  afforded  a  revenue  of  4.6  mills 
per  ton  per  mile  and  5  mills  per  ton  per  mile,  respectively.  Con- 
cerning these  10-car  lot  rates  it  was  testified  by  the  general  freight 
agent  of  the  defendant  that  they  were  made  for  the  purpose  of  *'  dump- 
ing" coal  during  a  time  of  overproduction  at  the  mines.  These  rates 
had  the  result  desired,  and  practically  all  the  wholesale  dealers  in 
Omaha  took  advantage  of  them.  It  appears  that  these  rates  were 
restricted  to  10-car  sliipments  for  the  reason  that  defendant  desired 
to  confine  tlieir  application  to  the  territory  where  competition  was 
strongest,  viz,  the  Missouri  River. 

13  I.  C.  C.  Rep. 


352 


INTERSTATE   COMMERCE   COMMISSION   BEPOBTS. 


From  a  statement  filed  by  the  defendant  it  appears  that  the  entire 
number  of  cars  of  bituminous  coal  handled  by  it  in  Nebraska  during 
1907  was  6.001.  Of  this  number  2,421  were  from  Rock  Springs  and 
987  from  Hanna.  The  statement  shows  that  during  1907  the  de- 
fendant delivered  to  the  stations  on  the  main  line  in  western  Nebraska, 
to  and  including  Kearney,  a  station  196  miles  west  of  Omaha,  714 
cars  of  coal  from  Rock  Springs,  173  from  Hanna,  and  166  from  other 
points,  as  follpws: 


station. 

From 

Rock 

Springs, 

From 

From 
otter 
polntu 

irimhull 

19 

6 
87 
14 

9 
81 

8 
18 
16 
166 
17 
23 

4 

65 
95 
16 
30 
156 

6 

1 

8 
8 
0 

4 
1 
2 

1 
16 

0 
18 
18 
16 

4 
56 

0 

Potter 

0 

Sidney 

1 

Lodge  Pole. 

1 

BigSprliun 

7 

Ogallala. 

s 

PftXtOn.    ...............   r r .  .   X  *  .                 .       . 

6 

Sutherland 

1 

Hershey 

•I 

North  Platte. 

42 

MaxwelL 

] 

Oothenburg 

16 

wiiiftwlfllapd    

0 

Cosad 

4 

Lexington. 

10 

Overton. 

11 

Kim  Oit«k X  X  X . .  X .  X . . . . . 

1 

Kearney 

07 

Total 

714 

178 

166 

The  evidence  shows  that  coal  shipments  from  Rock  Springs  and 
Hanna,  destined  to  Colorado,  Kansas,  and  Wyoming  points  south  of 
Cheyenne,  leave  the  main  line  of  the  Union  Pacific  Railroad  at 
Cheyenne.  It  also  appears  that  the  grades  from  Cheyenne  to  Ne- 
braska points  are  much  easier  than  the  grades  from  Cheyenne  to  Den- 
ver, Colo.,  and  thence  to  Kansas  points.  For  instance,  the  working 
time-cards  of  the  Union  Pacific  filed  by  defendant  with  the  Nebraska 
State  Railway  Commission  show  that  an  engine  with  a  20-inch  cylin- 
der and  a  28-inch  stroke  i?  estimated  to  be  able,  xmder  normal  con- 
ditions, to  haul  the  following  loads  from  Cheyenne  eastward  to 
Omaha: 

Tons. 

Cheyenne  to  Archer,  a  diBtance  of  8  miles 1, 200 

Archer  to  Sidney 2,300 

Sidney  to  North  Platte 2,800 

North  Platte  to  Grand  Island 2,300 

Grand  Island  to  Omaha 1,900 

As  compared  with  this,  the  tonnage  capacity  of  the  same  engine, 
xmder  the  same  conditions,  from  Cheyenne  to  southern  Wyoming, 
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Colorado;  and  Kansas  points  is  given  by  these  same  time-cards  as 
follows: 

Toiw. 

Cheyenne  to  Carr,  Wyo.,  on  a  slow  train 500 

Cheyenne  to  Carr,  Wyo.,  on  a  fast  train 400 

Carr,  Wyo.,  to  Denver,  on  aslow train 1,500 

Carr,  Wyo.,  to  Denver,  on  a  fast  train 1,000 

Denver  to  Cheyenne  Wells,  on  a  slow  train 850 

Cheyenne  Wells  to  Ellis,  Kans 1, 000 

Ellis,  Kans.,  to  Ellsworth,  Kans 1,800 

Ellsworth,  Kans.,  to  Salina,  Kans 1 800 

Salina,  Kans.,  to  Kansas  City 2,800 

The  haul  from  the  mines  into  Cheyenne  is  likewise  more  difficult 
and  expensive  than  the  haul  eastward  from  Cheyenne  to  and  through 
Nebraska. 

The  entire  mileage  of  the  defendant  company  is  3,031.41,  of  which 
983.48  miles  are  within  the  state  of  Nebraska.  The  number  of  tons 
of  freight  handled  by  the  Union  Pacific  Company  during  the  year 
ending  June  30,  1907,  was  8,830,686.  Of  this  tonnage,  it  handled  on 
its  Nebraska  lines  4,258,938  tons.  It  was  also  shown  that  the  average 
nimiber  of  freight  cars  hauled  per  train  mile  in  Nebraska  is  35.06, 
while  the  average  number  of  cars  per  train  mile  over  the  system  is 
31.02.  The  number  of  loaded  freight  cars  hauled  per  train  mile  in 
Nebraska  is  26.58,  as  against  23.30  over  the  entire  line.  The  net 
income  of  the  Union  Pacific  system  for  the  last  fiscal  year  was 
$19,678,798.80. 

Defendant's  explanation  of  the  existence  of  blanket  rates  for  all 
Nebraska  points  on  coal  transported  from  Rock  Springs  and  Hanna, 
as  given  by  its  general  freight  agent,  is  as  follows: 

That  rate  was  established  from  Rock  Springs  and  Omaha  for  the  purpose  of  market- 
ing that  coal  at  a  rate  that  would  at  least  let  us  in  without  loss  as  against  the  coal  that 
comes  from  the  east  and  south.  Had  it  not  been  for  the  competitive  conditions  that 
obtained  at  Omaha,  I  have  no  doubt  that  the  Rock  Springs  and  Hanna  rates  to 
Omaha  would  have  been  higher  than  they  were  when  they  were  originally  established. 
Hnving  cstabliphed  the  rate  to  meet  a  competitive  condition,  it  would  naturally 
follow  in  the  readjustment  of  rates  to  the  intermediate  points  that  that  rate  should 
blanket  back  to  cover  the  intermediate  territory  where  the  competition  decreases  aa 
you  go  west. 

Being  asked  why  the  rates  were  not  made  on  the  same  plan  for 
Kansas  points,  the  general  freight  agent  replied  that — 

the  making  of  rates  for  Kansas  points  was  more  for  the  purpose  of  affording  dumping 
ground  for  the  Wyoming  coal  when  there  was  a  sxuTplus  than  with  any  particular  hope 
of  carrying  a  particular  tonnage  to  that  state. 

It  was  also  testified  that  conditions  in  Kansas  are  different  from 
those  in  Nebraska,  Kansas  being  a  producer  of  coal  at  some  points* 
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It  was  testified  by  the  freight  traffic  manager  of  defendant  that  the 
rates  from  Rock  Springs  and  Hanna  to  Omaha  are  fair  to  the  carrier 
and  to  the  public.     Being  asked: 

Do  you  regard  the  rate  of  |4.50  from  Rock  Springs  to  towns  in  the  western  part  of  tlw 
state  of  Nebraska  as  a  fair  rate? 

The  freight  traffic  manager  repUed: 

If  there  was  any  considerable  movement  of  business  that  would  not  be  the  rate. 
With  a  larger  tonnage  the  rate  would  have  been  reduced  a  long  time  ago. 

Defendant  also  showed  that  it  had  made  emergency  rates  on  coal 
from  the  Missouri  River  to  the  west  in  order  to  relieve  the  coal 
famine  which  threatened  in  the  winter  of  1906-7.  It  also  showed 
that  it  had  purchased  much  coal  from  mines  east  of  the  Missouri 
River  and  had  stored  as  much  as  7,050  tons  as  far  west  as  Cheyenne, 
Wyo.,  hauling  engine  coal  even  as  far  west  as  Green  River,  Wyo. 
Formerly  the  Union  Pacific  used  a  far  larger  percentage  of  Rock 
Springs  and  Hanna  coal  for  its  engines  than.it  does  to-day.  Defend- 
ant also  showed  that  there  was  last  year  a  shortage  of  coal  in  the 
country  west  of  these  Wyoming  mines.  The  explanation  of  the 
purpose  of  this  testimony  was  that  it  was  oflFered  upon  the  theory 
that  as  the  coal  is  needed  in  the  country  west  of  Nebraska  a  lower 
rate  should  not  be  made  for  its  transportation  to  Nebraska  points. 

The  testimony  shows  the  rate  on  pea  coal  from  Rock  Springs  to 
Omaha  to  be  $3.50  per  ton;  while  from  Hanna  to  Omaha  the  rate  is 
$3  per  ton.  The  testimony  also  shows  that  the  rate  to  Omaha  from 
Rock  Springs  on  slack  coal  is  $3.25  per  ton,  while  from  Hanna  it  is 
$2.75  per  ton.  An  examination  of  the  tariffs  on  file  with  the  Commis- 
sion shows  that  the  rate  of  $3.50  per  ton  on  pea  coal  and  of  $3.25  per 
ton  on  slack  coal  from  Rock  Springs  applies  to  all  stations  on  the 
main  line  of  the  Union  Pacific  from  Omaha  to  Mercer,  both  points 
included,  Mercer  being  41  miles  west  of  Omaha  and  768.2  miles  east 
of  Rock  Springs.  This  rate  also  applies  to  all  branch  line  stations. 
From  Rock  Springs  to  all  stations  on  the  main  line  in  Nebraska,  west 
of  Mercer,  the  rates  are:  Pea  coal,  $3.25;  slack  coal,  $3.  From 
Hanna  to  Omaha  the  rates  are:  Pea  coal,  $3;  slack  coal,  $2.75. 
These  rates  apply  to  all  stations  on  the  main  line  east  of  Kearney 
(613.2  miles  from  Rock  Springs  and  196  miles  from  Omaha). 
Kearney  and  all  Nebraska  points  west  thereof  on  the  main  line  pay 
a  rate  of  $2.50  per  ton  on  pea  coal,  and  $2.25  per  ton  on  slack  coal  for 
the  haul  from  Hanna. 

These  rates  upon  pea  coal  and  slack  coal,  however,  were  but  inci- 
dentally referred  to  in  the  complaint,  were  not  mentioned  in  the 
answer,  and  were  treated  but  superficially  in  the  testimony  and  argu- 
ment.   They  are  made  up  on  a  different  basis  from  that  underlying 
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the  lump-coal  rates.  Instead  of  one  zone  for  the  entire  state  there 
are  two  zones  from  Rock  Springs,  with  the  boundary  between  these 
two  zones  just  east  of  Fremont,  and  two  entirely  different  zones 
from  Hanna,  with  the  boundary  between  them  just  east  of  Kearney. 
As  the  conditions  affecting  these  rates  have  not  been  developed  to 
the  Commission,  no  order  will  be  here  made  concerning  them.  It 
will  be  noted,  however,  that  the  lump-coal  rates  named  by  the  order 
here  are  less  to  Sidney  and  points  west  thereof  in  Nebraska  than  the 
present  published  pea-coal  and  slack-coal  rates.  This  relation  of 
rates  can  not  be  allowed.  The  conditions  which,  in  our  opinion, 
warrant  the  reduction  upon  lump  coal  to  the  western  part  of  Nebraska 
apply  also  to  the  rates  upon  pea  coal  and  slack  coal  wherever  our 
order  may  result  in  leaving  such  rates  equal  to  or  higher  than  the 
rates  upon  lump  coal.  It  is  expected  that  the  defendant  will  make 
a  reasonable  difference  between  these  rates  and  the  lump-coal  rates. 
If  it  should  not  do  so,  however,  complainant  may  bring  the  matter 
before  the  Commission  by  supplemental  complaint  herein  or  by  a 
new  complaint,  as  it  may  be  advised. 

We  are  not  convinced  that  the  rates  on  lump  coal  of  $4.50  from 
Rock  Springs  to  Omaha  and  of  $3.50  from  Hanna  to  Omaha  are  exces- 
sive. It  is  apparent  from  the  testimony,  however,  that  the  rates  on 
lump  coal  from  Rock  Springs  and  Hanna,  Wyo.,  to  points  on  the  line  of 
defendant  as  far  east  as  Grand  Island,  Nebr.,  are  imjust  and  excessive 
and  should  be  reduced.  Moreover,  it  appears  that  no  justification 
exists  for  the  maintenance  of  a  blanket  rate  on  lump  coal  to  all  points 
in  Nebraska.  It  is  also  apparent  that  the  fact  that  there  is  competi- 
tion for  the  purchase  of  this  coal  between  Nebraska  communities  and 
communities  in  Wyoming  and  Utah  is  no  justification  whatever  for 
allowing  this  carrier  to  charge  more  than  a  reasonable  rate  for  the 
transportation  of  such  coal  as  the  Nebraska  people  may  succeed  in 
buying 

Under  the  present  system  of  rate  making  the  greatest  injustice  is 
done  to  the  Nebraska  towns  nearest  the  Wyoming  line.  The  differ- 
ence between  the  rates  on  this  coal  to  Cheyenne  and  the  rates  to 
towns  just  east  of  Cheyenne  is  great,  and  tliis  difference  is  wholly 
unexplained.  For  instance,  the  rate  of  $2.30  per  ton  on  lump  coal 
from  Rock  Sprinirs  to  Cheyenne  (or  $0.00785  per  ton  per  mile),  being 
voluntarily  established  by  the  defendant,  must  be  taken  to  be  com- 
pensatory for  the  haul  of  293  miles  to  that  place,  which  is  shown  to  be 
more  difficult  and  more  expensive  per  mile  than  any  part  of  the  haul 
between  Cheyenne  and  Omaha.  The  presumption  that  this  rate  to 
Cheyenne  is  compensatory  is  made  still  stronger  by  the  fact  that  the 
defendant  makes  the  same  rate  of  $2.30  per  ton  to  Denver,  which  is 
107  miles  farther  distant,  or  400  miles  from  Rock  Springs.     The  dis- 
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tance  from  Cheyenne  to  Smeed,  Nebr.,  is  48.5  miles  only,  yet  the  rate 
on  lump  coal  from  Rock  Springs  to  Smeed  is  $2.20  per  ton  greater 
than  the  rate  to  Cheyenne.  That  is  to  say,  for  the  haul  from  Chey- 
enne to  this  Nebraska  town,  defendant  charges  at  a  rate  slightly  in 
excess  of  4i  cents  per  ton  per  mile,  it  is  difficult  to  imderstand  why 
the  rate  per  ton  per  mile  from  Rock  Springs  to  Smeed  should  be 
higher  than  the  rate  to  Cheyenne,  yet  on  the  basis  of  the  Cheyenne 
rate  ($0.00785  per  ton  per  mile)  the  rate  per  ton  to  Smeed  would  be 
$2.68  instead  of  $4.50,  as  at  present. 

Similarly,  the  rate  from  Hanna  to  Cheyenne,  a  distance  of  134 
miles,  is  $1.60  per  ton,  or  $0,012  per  ton  per  mile.  The  rate  from 
Hanna  to  Smeed  is  $1.90  per  ton  higher  than  the  rate  to  Cheyenne,  or 
3  cents  and  9  mills  per  ton  per  mile  for  the  added  haul  of  48i  miles 
•  east  of  Cheyenne.  Were  the  rate  to  Smeed  to  be  reduped  to  the  rate 
per  ton  per  mile  now  charged  to  Cheyenne,  it  would  be  $2.18  per  ton, 
instead  of  $3.50,  as  at  present.  That  this  would  not  be  imjust  is 
shown  by  the  fact  that  defendant's  rate  to  Denver  from  Hanna,  a 
distance  of  400  miles,  is  $1.60  per  ton,  the  same  as  to  Cheyenne, 

The  Commission  does  not  feel  prepared,  nor  is  it  necessary,  to  make 
another  schedule  naming  the  rate  upon  lump  coal  to  each  point  upon 
the  line  of  defendant  in  the  state  of  Nebraska.  It  is  preferred  that 
the  defendant  should  be  left  free  to  continue  the  zone  system  as  hers 
modified  or  to  adjust  its  rates  according  to  distance  within  the 
limits  here  ordered. 

It  is  the  opinion  of  the  Commission,  after  full  hearing  upon  the 
complaint  herein,  that  the  rates  upon  lump  coal  of  $4.50  per  ton  from 
Rock  Springs,  Wyo.,  and  of  $3.50  per  ton  from  Hanna,  Wyo.,  to 
points  in  Nebraska  on  the  line  of  defendant  between  the  Nebraska- 
Wyoming  boundary  and  Grand  Island,  including  the  latter  point  and 
including  points  on  the  branch  line  from  Kearney,  Nebr.,  to  Calla- 
way, Nebr.,  are  unjust  and  unreasonable.  Further,  it  is  the  opinion 
of  the  Commission  that  the  following  are  the  just  and  reasonable 
rates  to  be  hereafter  observed  by  the  defendant  as  the  maxima  to 
be  charged  by  it  for  the  transportation  of  lump  coal  in  carloads: 


From 
Wyo. 


To  Sidney,  Nebr.,  and  points  on  the  line  of  defendant  intermediate  between  Sidney 
and  the  Nebraska- Wyoming  t)0undary 

To  North  Platte,  Nebr.,  and  points  in  Nebraska  on  the  line  of  defendant  inter- 
mediate between  North  Platte  and  Sidney 

To  Grand  Island,  Nebr.,  and  points  on  the  line  of  defendant  intermediate  between 
Grand  Island  and  North  Platte,  including  all  points  on  defendant's  branch  line 
from  Kearney,  Nebr.,  to  Callaway,  Nebr 


Per  ton, 

$aoo 


aso 


4.00 


PerUm. 
1125 

SLfiO 
SLOO 


An  order  will  be  entered  in  accordance  with  these  conclusions. 
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No.  1064. 
DETROIT  CHEMICAL  WORKS 

V. 

NORTHERN  CENTRAL  RAILWAY  COMPANY;  BALTIMORE 
&  OHIO  RAILROAD  COMPANY;  PENNSYLVANIA  RAIL- 
ROAD COMPANY;  PENNSYLVANIA  COMPANY;  PITTS- 
BURG, CINCINNATI,  CHICAGO  &  ST.-  LOUIS  RAILWAY 
COMPANY;  TOLEDO  &  OHIO  CENTRAL  RAILWAY  COM- 
PANY;  KANAWHA  &  MICHIGAN  RAILWAY  COMPANY; 
DETROIT,  TOLEDO  &  IRONTON  RAILWAY  COMPANY; 
LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COM- 
PANY,  AND  MICHIGAN  CENTRAL  RAILROAD  COMPANY. 


Submitted  January  7, 1908.    Decided  March  16, 1908. 


The  rate  of  12.32  per  ton  of  2,240  pounds  on  imported  iron  pyrites  from  Baltimore  to 
Detroit  is  now  and  was  during  the  time  it  was  in  e£fect  unreasonable  and  unjust, 
and  should  not  exceed  $2.21  per  ton.    Reparation  awarded. 

John  Dams  and  Edward  8.  Davis  for  complainant. 

Oeorge  S.  Patterson  for  Northern  Central  Railway  Company,  Penn- 
sylvania Railroad  Company,  Pennsylvania  Company,  and  Pittsburg, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 

John  G.  Wilson  for  Baltimore  &  Ohio  Railroad  Company. 

Benjamins.  Warren  for  Detroit,  Toledo  &  Ironton  Railway  Company. 

0.  E,  Butterfield  for  Lake  Shore  &  Michigan  Southern  Ridlway 
Company  and  Michigan  Central  Railroad  Company, 

Report  of  the  Commission. 
Knapp,  Chairman: 

Tills  is  a  complaint  that  the  rate  of  $2.72  per  ton  of  2,240  pounds 
in  carloads  charged  by  defendants  for  the  transportation  of  iron 
pyrites  (sulphide  of  iron)  from  Baltimore,  Md.,  to  Detroit,  Mich.,  is 
unjust  and  unreasonable  and  subjects  complainant  to  undue  prejudice 
and  disadvantage  when  compared  with  chemical  works  similar  to 
the  one  operated  by  it  in  Detroit,  owned  by  others  in  various  cities. 
Reparation  is  asked. 

Complainant  is  a  corporation  organized  under  the  laws  of  Michigan, 
with  a  capital  stock  of  $300,000,  and  is  engaged  at  Detroit  in  the 
manufacture  and  sale  of  various  chemicals,  and  incidental  thereto 
ships  iron  pyrites  and  other  raw  materials  over  defendants'  lines  of 
railway  from  Baltimore  to  Detroit.  The  principal  article  of  com- 
merce manufactured  and  sold  by  complainant  is  sulphuric  acid,  in  the 
production  of  which  iron  pyrites  is  a  constituent  of  about  50  per  cent 
of  the  output  of  acid,  or  1  ton  of  pyrites  to  1|V  tons  of  acid.  The 
bulk  of  pyrites  used  in  this  country  in  the  manufacture  of  sulphuric 
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acid  is  imported  from  Spain.  An  inferior  quality  is  obtained  in  this 
country  which  is  largely  used  in  the  manufacture  of  coarse  forms  of 
acid  for  fertilizing  purposes,  but  for  the  better  grade  is  little  used. 
The  domestic  product  does  not  contain  over  70  per  cent  of  sulphur 
found  in  the  foreign  product. 

Imported  pyrites  is  sold  at  the  seaboard  at  about  12 i  cents  per 
unit  of  sulphur  and  the  average  price  is  $5.50  per  ton  of  2,240  pounds. 
A  sample  of  pyrites  is  taken  from  a  ship  at  an  American  port  to  a 
chemist,  who  analyzes  it,  determines  the  unit  value  in  sulphur,  and 
it  is  sold  on  that  basis.  Domestic  manufacturers  of  sulphuric  acid 
usually  contract  for  a  year's  supply  in  the  fall  with  an  agent  of  a 
foreign  producer  or  importer,  and  the  agent  supplies  a  numb^  of 
customers.  Pyrites  is  loaded  in  bulk  in  box  cars  to  their  carrying 
capacity.  Shipments  of  this  traffic  from  Baltimore  by  complainant 
are  in  600  to  1,800  ton  lots  and  are  handled  as  may  be  most  con- 
venient for  the  carrier. 

The  sulphuric  acid  plant  of  complainant  was  erected  in  1902-3  and 
has  a  capacity  of  about  13,000  tons  of  acid  per  year.  During  the 
year  1902  the  rate  on  imported  pyrites  from  Baltimore  to  Detroit 
was  SI. 56  per  gross  ton,  and  the  complaining  company  made  a  con- 
tract with  the  Baltimore  &  Ohio  Railroad  Company  by  which  the 
latter  agreed  to  transport  and  did  transport  such  traffic  at  that  rate 
for  one  year  from  January  1,  1903. 

The  import  rate  on  iron  pyrites  in  carloads  from  Baltimore  to 
Detroit  was  at  the  time  the  complaint  was  filed  $2.72  per  ton  of 
2,240  pounds,  and  that  rate  was  maintained  imtil  January  10,  1908. 
The  varying  rates  per  ton  from  January  1,  1903,  to  March  18,  1907, 
on  such  shipments  from  Baltimore,  Md.,  to  Detroit,  Mich.,  Cincin- 
nati, Ohio,  St.  Louis,  Mich.,  and  Chicago,  111.,  are  shown  by  the  follow- 
ing table: 


January  1, 1003. 
January  1. 1904. 
February  1, 1905 
March  12. 1905.. 
January  1. 1906. 
April  16, 1P06... 
January  1, 1907. 
March  18, 1907.. 


From  Baltimore,  Md.,  to— 


Detroit, 

Clncln- 

St.  Louis, 

Chicago. 

Mich. 

nati,Ohio. 

Mioh. 

mr 

11.56 

11.66 

$1.90 

S2.00 

1.74 

2.01 

2.28 

2.40 

1.74 

2.00 

2.00 

2.00 

1.74 

2.00 

1.90 

2.00 

2.68 

3.00 

8.00 

8.00 

1.74 

2.00 

2.00 

2.U0 

2.72 

3.10 

3.48 

3.65 

2.72 

2.83 

2.83 

28i 

Upon  promulgation  of  the  tariffs  of  January  1,  1906,  whereby  the 
rate  from  Baltimore  to  Detroit  on  this  commodity  was  increased  from 
$1.74  to  $2.68  per  ton,  the  complainant,  after  a  protest  to  the  rail- 
roads, made  partial  arrangements  to  ship  pyrites  by  ocean  to  Mon- 
treal, thence  via  Welland  Canal  and  Lakes,  but  upon  the  reduction 
in  the  rate  April  16,  1906,  to  $1.74  per  ton,  negotiations  to  that  end 
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were  abandoned.  Shipments  to  Montreal  necessitate  the  purchase 
by  complainant  of  a  ship  load  of  from  4,000  to  5,000  tons,  transfer  to 
canal  and  lake  bottoms,  and  a  largely  increased  storage  capacity. 
The  rates  by  Montreal  are  somewhat  less  than  the  $1.74  rate  from 
Baltimore,  but  conditions  at  complainant's  plant  dictate  shipments 
by  rail  under  a  higher  rate. 

The  complainant  company  sells  its  acid  product  at  various  points 
in  Illinois,  Ohio,  Indiana,  Michigan,  and  Wisconsin  and  delivers  it  in 
tank  cars  which  it  owns.  In  making  sales  it  comes  in  competition 
with  the  St.  Louis  Chemical  Company,  with  a  capital  stock  of 
$300,000,  and  a  plant  at  St.  Louis,  Mich.,  with  a  capacity  of  about 
12,000  tons  of  acid  per  year;  the  General  Chemical  Company,  com- 
monly called  the  chemical  trust,  with  a  capital  stock  of  $18,000,000 
and  plants  of  large  capacity  in  Chicago,  111.,  and  Buffalo,  N.  Y. ;  the 
Grasselli  Chemical  Company,  with  a  capital  stock  of  $6,000,000  and 
large  plants  at  East  Chicago,  Ind.,  and  Cleveland,  Ohio;  and  the 
Contact  Process  Company,  with  large  capital,  the  amount  of  which 
does  not  appear,  and  extensive  plants  at  Buffalo  and  Cincinnati. 

Iron  pyrites  of  fair  quality  is  found  to  a  limited  extent  at  Charle- 
mont,  Mass.,  and  the  rate  from  that  place  to  Detroit  had  been  for 
many  years  prior  to  and  was  at  the  time  of  filing  the  complaint  $2.25 
per  ton  of  2,240  pounds.  The  import  rate  on  pyrites  from  Balti- 
more to  Buffalo  is  now  and  has  been  continuously  for  many  years 
$1.40  per  ton.  The  import  rate  on  the  same  traffic  from  the  Gulf 
of  Mexico  to  Chicago  is  $2.40  per  ton  and  to  Cincinnati  $1.93  per  ton. 
There  is  no  production  of  pyrites  at  Baltimore.  It  occasionally 
occurs  that  an  importer  may  not  find  sale  for  all  he  receives,  or  the 
product  is  brought  over  in  ships  as  ballast,  and  after  remaining  on 
the  (locks  for  some  time  is  disposed  of  as  domestic  product. 

The  following  statement  shows  carload  rates  on  import  traffic  from 
Baltimore  to  Detroit  prior  to  January  1,  1907,  up  to  and  including 
January  10,  1908,  of  the  same  general  nature  as  iron  pyrites. 
Rates  in  cents  per  100  pounds,  except  as  noted. 


Commodities. 


I  Apr.  16, 
19CH'..  Pa 
G-2G72. 


Jan.  1, 

I  1907,  Pa. 

I    G-2904 

(B). 


Jan.  6,  I  Mar.  18,  |  Apr.  29, 
1907,  Pa.  1907.  Pa.  1907,  Pa. 
G-2907.      G-2932.   |   G-2964. 


July  15,  I 
1907,  Pa.  I  Jan.  10, 
G-29(>4    I     1908. 
(A). 


Clay 

Fullers  earth 

Gravel  spar 6$2.21 

Kalnit 

Kaolin 

Manure  salt 

Ore: 

Chrome 

Emery 

Iron 

Manganese 

Pyrites,  Iron 6  $1.74 

Spiegel  eisen  or  spiegel  iron 6  $2. 68 


6 $2. 21 

14 

6S2.21 
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Examination  of  tariffs  on  file  with  the  Commission  shows  that  the 
increase  of  import  rates  generally  made  January  1,  1907,  was  about 
20  per  cent  over  the  rates  that  prevailed  prior  thereto.  The  in- 
crease in  the  rate  on  pyrites,  Baltimore  to  Detroit,  was  more  than  55 
per  cent.  By  that  tariff  the  rate  to  Detroit  was  53  cents  per  ton  less 
than  to  Chicago.  By  the  tariff  of  March  17,  1907,  the  Detroit  rate 
was  made  1 1  cents  less  than  to  Chicago.  Prior  to  that  date  for  many 
years  the  rate  to  Detroit  averaged  44  cents  a  ton  less  than  to  Chicago. 

The  defendants'  traffic  officials  testified  that  there  were  three  main 
causes  for  the  increase  of  import  rates  made  January  1,  1907,  namely: 
A  marked  increase  in  the  cost  of  labor  and  materials  and  general  in- 
creased operating  expenses  during  the  year  1906;  the  very  low  rates 
in  force  on  import  traffic;  and  the  complaints  from  various  sources 
that  domestic  rates  were  too  high  when  compared  with  import  rates 
on  the  same  commodities.  At  that  time  the  rate  on  pyrites  was 
made  on  the  basis  of  $4.25  per  ton  New  York  to  Chicago,  which, 
with  the  differential  of  60  cents  in  favor  of  Baltimore,  made  the  rate 
from  the  latter  place  to  Chicago  $3.25  per  ton.  This  rate  was  not 
scaled  to  Detroit,  a  78  per  cent  point,  but  an  arbitrary  rate  of  $2.72 
was  applied.  The  $3.25  rate  was  fixed  at  Chicago  with  the  hope  that 
roads  leading  from  the  Gulf  of  Mexico  to  Chicago  would  put  in  effect 
a  similar  increase  in  their  rates.  This  was  not  done,  and  March  17, 
1907,  the  defendants  finding  that  the  rate  maintained  by  the  Gulf 
lines  was  $2.57  per  ton  reduced  the  Chicago,  111.,  Cincinnati,  Ohio,  and 
St.  Louis,  Mich.,  rate  to  $2.83  per  ton.  There  is  but  little  evidence 
that  there  is  now  or  ever  has  been  any  movement  of  pyrites  via  the 
Gulf  to  Chicago,  but  it  is  earnestly  insisted  that  the  Chicago  rate  is 
forced  by  water  competition. 

The  short  line  distance  from  Baltimore  to  Detroit  is  649  miles,  anrd 
the  distance  via  the  Baltimore  &  Ohio  and  the  Detroit,  Toledo  & 
Ironton  Railroad,  over  which  moved  the  traffic  in  question  from  Bal- 
timore to  Detroit,  is  714  miles.  The  $2.72  rate  of  which  complaint 
is  made  yields  the  carriers  via  short  line  4.19  mills  per  ton  per  mile 
and  via  the  Baltimore  &  Ohio  and  Detroit,  Toledo  &  Ironton  3.84 
mills  per  ton  per  mile.  It  is  insisted  that  this  is  so  low  a  rate  that  it 
should  not  be  held  to  be  unreasonable. 

Since  the  evidence  in  this  case  was  taken  and  on  January  10,  1908, 
defendants  have  put  in  force  the  following  rates  per  ton  of  2,240 
pounds  on  imported  pyrites  from  Baltimore  to — 

Detroit ,  Mich |2. 21 

Cincinnati,  Ohio 2. 63 

St.  Louis,  Mich 2.86 

Chicago,  111 3.00 

It  is  stated  by  the  traffic  manager  of  the  Pennsylvania  Railroad 
Company  that  the  reduced  rates  were  impelled  by  the  opening  of  new 

18  I.  O.  a  Rep. 


DETROIT   CHEMICAL   W0BK8   V.    N.    0.    BY.    00.    ET.    AL.      861 

sources  of  production  of  pyrites  in  Canada  and  the  increased  use  of 
^Iphur  in  the  manufacture  of  sulphuric  acid. 

It  is  conceded  by  complainant  that  the  rate  of  $1.40  per  ton  on 
imported  pyrites  from  Baltimore  to  Buffalo  is  made  to  meet  canal 
competition  on  shipments  from  New  York.  So  far  as  the  evidence 
shows,  there  is  no  movement  of  the  traffic  between  Baltimore  and 
Buffalo. 

The  amoimt  of  pyrites  shipped  by  complainant  from  Baltimore  to 
Detroit  on  which  $2.72  per  ton  was  paid  is  2,691  tons.  On  this 
amount  the  Baltimore  &  Ohio  Railroad  Company  received  70  per 
cent  of  the  rate  and  the  Detroit,  Toledo  &  Ironton  Railway  Com- 
pany 30  per  cent. 

When  considered  by  itself,  the  rate  of  $2.72  per  gross  ton  for  trans- 
portation of  pyrites  from  Baltimore  to  Detroit  is  rather  low.  It 
yields  a  revenue  of  but  3.84  mills  per  ton  per  mile.  The  rate  per  ton 
per  mile,  however,  is  not  the  only  test  to  be  applied  to  a  rate  on  any  par- 
ticular commodity  to  determine  whether  it  is  reasonable  or  unreason- 
able; it  is  only  one  element  among  numerous  others  which  must 
be  taken  into  consideration.  It  was  held  by  the  Commission  in 
Business  Men^s  Association  of  the  State  of  Minnesota  v.  Cfhicago, 
St  Pavly  Minneapolis  cfe  Omaha  Railway  Company,  2  I.  C.  C.  Rep. 
52,  syllabus,  that — 

The  method  of  testing  the  freight  rates  of  a  railroad  by  the  rate  per  ton  per  mfle  is 
one  by  which  these  rates  may  be  brought  down  to  the  narrowest  point  of  scrutiny, 
and  in  this  sense  is  valuable,  but  it  is  like  looking  at  them  with  a  microscope,  for  it 
ignores  all  other  tests  except  that  which  it  alone  furnishes,  and  does  not  take  into  con- 
eideration  any  of  the  surrounding  circumstances  and  conditions  that  enter  into  the 
making  of  the  rate,  no  matter  how  compulsory  or  imperious  these  may  be,  and  for 
this  reason  it  can  not  be  considered  a  controlling  rule  in  determining  the  reasonable- 
ness of  rates. 

To  determine  the  reasonableness  and  justness  of  any  freight  rate  made  by  a  rail- 
road company,  all  the  surrounding  circumstances  and  conditions  must  be  considered 
as  well  as  the  rights  of  the  shipper,  and  if  these  circumstances  and  conditions  are  so 
compulsory  and  imperious  that  they  fairly  and  justly  exercise  any  controlling 
influence  in  tlie  making  of  the  rate,  they  can  not  be  disregarded  in  a  proceeding  in 
which  the  reasonableness  and  justness  of  the  rate  is  presented  for  determination. 

The  average  receipts  per  ton  per  mile  on  all  trafTic  transported  by 
the  Baltimore  &  Ohio  Railroad  Company  for  the  year  ending  June 
30,  1907,  were  5.70  mills  and  like  receipts  of  the  Detroit,  Toledo  & 
Ironton  Railway  Company  for  the  same  period  were  4.36  mills.  In 
reaching  these  totals  all  classes  of  commodities  transported  are  of 
course  included.  It  is  to  be  borne  in  mind  that  iron  pyrites  is  a 
low  grade  commodity  and  is  transported  in  a  manner  to  yield  a 
profit  to  carriers  under  a  very  low  rate.  It  is  transported  in  large 
quantities,  is  loaded  to  carrying  capacity  of  cars,  and  is  moved  at 
the  convenience  of  carriers.     It  is  in  every  way  a  most  desirable 
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species  of  traffic.    When  compared  with  commodities  of  its  general 
class  the  rate  of  $2.72  is  above  the  average. 

The  fact  that  a  long-established  rate  yields  but  small  receipts  per 
ton  per  mile  can  not  justify  its  increase  to  such  an  extent  or  in  such 
a  maimer  as  to  be  xmjust  to  any  shipper.  Circumstances  and  con- 
ditions may*  be  such  that  an  increase  in  a  particular  rate  may  be  un- 
reasonable, although  after  the  increase  the  rate  will  yield  low  receipts 
per  ton  per  mile.  The  complaining  company  purchased  its  year's 
supply  of  pyrites  in  the  fall  of  1906,  and  contracted  for  the  sale  of 
its  products  for  the  ensuing  year  at  the  same  time.  The  increase  of 
98  cents  per  ton  in  the  freight  rate  on  pyrites,  effective  January  1, 
1907,  represents  about  the  usual  profit  per  ton  on  sulphuric  acid. 

Where  a  railroad  company  has  made  and  maintained  for  a  long 
time  a  rate  for  the  transportation  of  a  certain  commodity,  such  rate 
13  presumed  to  be  remimerative.  If  the  rate  is  increased,  the  pre- 
sumption is  that  the  increase  is  unreasonable.  To  this  general  effect 
there  are  a  number  of  decisions  of  the  Commission.  Central  TeUow  Pine 
Association  v.  Illinois  Central  Railroad  Company  et  al.y  10  I.  C.  C. 
Rep.,  505;  Tift  v.  Southern  Railway  Company  et  at,  10 1.  C.  C.  Rep., 
548.  Where  an  industry  has  been  required  to  pay  for  a  long  period  of 
time  rates  of  freight  on  raw  material  which  bear  certain  relations  to 
rates  charged  to  competitors  at  other  points,  a  marked  change  in  such 
relations  of  rates  in  favor  of  competing  industries  can  not  be  mitde 
without  an  attendant  presumption  of  imdue  discrimination. 

The  higher  rate  to  Detroit,  effective  January  1,  1907,  has  been 
voluntarily  reduced  by  the  carriers  51  cents  per  ton,  effective  Jan- 
uary 1,  1908.  Relations  between  rates  to  Chicago  and  Cincinnati 
have  been  made  more  favorable  to  Detroit  than  the  average  during 
a  period  of  over  eight  years.  The  presumption  is  that  the  rate  of 
$2.21  per  ton  of  2,240  pounds  now  effective  for  transportation  of 
pyrites  from  Baltimore  to  Detroit  is  remunerative  to  the  carriers. 

Under  all  the  circumstances  shown  in  this  case,  the  Commission 
is  of  opinion  that  the  rate  of  $2.72  per  ton  of  2,240  pounds  on  imported 
pyrites  from  Baltimore  to  Detroit  is  now  and  was  during  the  time 
it  was  in  effect  unreasonable  and  unjust,  and  that  the  rate  for  such 
traffic  should  not  exceed  $2.21  per  gross  ton. 

Considering  the  discrimination  against  Detroit  prior  to  the  present 
adjustment  of  rates  and  the  circumstances  imder  which  the  business 
of  manufacturing  sulphuric  acid  was  entered  into  by  the  complain- 
ing company,  we  are  also  of  opinion  that  reparation  to  the  extent 
of  51  cents  per  ton  should  be  awarded  on  the  amount  of  pyrites 
shipped  by  it  from  Baltimore  to  Detroit  on  which  was  paid  the  rate 
foimd  herein  to  be  imreasonable.  An  order  will  be  entered  accord- 
ingly- 
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No.  1206. 
DETROIT  CHEMICAL  WORKS 

V. 

ERIE  RAILROAD  COMPANY;  LEHIGH  VALLEY  RAILROAD 
COMPANY;  WABASH  RAILROAD  COMPANY;  PENNSYL- 
VANIA  RAILROAD  COMPANY;  PITTSBURG,  CINCINNATI, 
CHICAGO  &  ST.  LOUIS  RAILWAY  COMPANY;  PITTSBURG, 
FORT  WAYNE  &  CHICAGO  RAILWAY  COMPANY.  AND 
DETROIT,  TOLEDO  &  IRONTON  RAILWAY  COMPANY. 


Submitted  January  7, 1908,    Decided  April  6,  1908, 


The  rate  of  $3.32  per  ton  of  2,240  pounds  on  imported  iron  pyrites  in  carloads  from 
New  York  to  Detroit  is  now  and  was  during  the  time  it  was  in  effect  unreason- 
able and  unjust,  and  should  not  exceed  $2.81  per  ton.    Reparation  awarded. 

Edward  8.  Davis  for  complainant. 

Oeorge  S.  Patterson  for  Pennsylvania  Railroad  Company;  Pitts- 
burg, Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  and  Mich- 
igan Central  Railroad  Company. 

H.  W.  Clarh  for  Lehigh  Valley  Railroad  Company. 

n.  Murray  Andrews  for  Erie  Railroad  Company. 

Report  of  the  Commission. 

Knapp,  Chairman: 

It  is  alleged  in  this  complaint  that  the  rate  of  $3.32  per  ton  of 
2,240  pounds  charged  by  defendants  for  the  transportation  of  iron 
pyrites  in  carloads  from  New  York  City,  N.  Y.,  to  Detroit,  Mich.,  is 
unjust  and  unreasonable  and  subjects  complainant  to  undue  preju- 
dice and  disadvantage  when  compared  with  chemical  works  owned 
and  operated  by  others  in  various  cities  similar  to  the  one  operated 
by  it  in  Detroit.     Reparation  is  asked. 

The  case  presents  the  same  issues  that  were  presented  in  the  case 
of  this  complainant  against  Northern  Central  Railway  Company  et  al« 
decided  by  the  Commission  March  16,  1908,  13  I.  C.  C.  Rep.  357. 
Facts  respecting  the  nature  and  conduct  of  complainant's  business, 
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the  character  of  pyrites,  the  manner  of  making  shipments  thereof, 
and  the  situation  of  complainant  with  respect  to  competitors  in 
other  cities  are  fully  stated  in  that  decision  and  need  not  be  restated 
in  detail  here.  It  is  sufficient  for  the  purposes  of  this  case  to  make 
the  following  findings  of  fact: 

Complainant  late  in  1902  and  early  in  1903  erected  a  sulphuric- 
acid  plant  in  the  city  of  Detroit.  In  the  manufacture  of  the  acid 
iron  pyrites  imported  from  Spain  is  used.  A  portion  of  this  product 
consumed  by  complainant  during  the  year  1907  was  shipped  to 
Detroit  from  New  York  City  over  defendants'  lines  of  railroad. 
The  complainant  contracted  for  its  supply  of  pyrites  with  an  im- 
porter in  the  fall  of  1906  for  the  ensuing  year.  At  the  time  com- 
plainant's factory  was  completed  and  during  the  year  1903  the  rate 
on  pyrites  from  New  York  to  Detroit  was  $2.16  per  gross  ton.  At  no 
time  from  1902  to  January  2,  1907,  was  the  rate  in  excess  of  $2.34 
except  for  a  short  time  in  1906,  when  on  protest  of  complainant  and 
on  his  negotiations  looking  toward  shipments  by  ocean,  river,  and 
lakes  from  Spain,  an  increased  rate  was  reduced.  Pyrites  is  a  low- 
grade  commodity,  is  loaded'  in  bulk  in  box  cars  to  the  carrying  ca- 
pacity thereof,  is  shipped  at  convenience  of  carriers,  and  yields  profit 
to  them  on  a  comparatively  low  rate. 

The  import  rate  on  pyrites  in  carloads  from  New  York  to  Detroit 
was  at  the  time  the  complaint  was  filed  $3.32  per  ton  of  2,240  pounds, 
and  that  rate  was  maintained  until  January  9,  1908.  The  varying 
rates  per  ton  from  April  26,  1902,  to  April  15,  1907,  on  such  ship- 
ments from  New  York  to  Detroit,  Cincinnati  and  Cleveland,  Ohio; 
St.  Louis,  Mich.,  and  Chicago,  111.,  at  which  points  sulphuric-acid 
plants  are  located,  are  shown  by  the  following  table: 


Date. 


From  New  York.  N.  Y.,  to— 


Detroit, 
Mich. 


Cincin- 
nati, 
Ohio. 


Cleve- 
land, 
Ohio. 


iSt.  Louis/  Chicago, 
Mich.    .      111. 

I 


April  26, 1902... 
January  1, 1903. 
January  1, 1904. 
January  1, 1905. 
January  1. 1900. 
April  23. 1906... 
January  2, 1907. 
April  16, 1907... 


t2.47J 

t2.47J 

2.16 

2.26 

2.34 

2.61 

2.34 

2.61 

3.28 

3.60 

2.34 

2.60 

3.32 

3.70 

8.32 

8.43 

$2.07J 
2.16 
2.22 
2.22 
2.94  I 
2.22  I 
3.02  ! 
8.02 


^47J 
'*) 

2.88 
3.60 
2.60 
4.08 
8.43 


12.471 
2.60 
8.00 
8.00 
8.00 
2.60 
4.25 
8.43 


When  the  rates  of  January  2,  1907,  were  put  into  effect  the  relation 
of  complainant  to  its  competitors  with  respect  to  rates  which  had 
been  maintained  for  years  was  not  materially  disturbed,  but  the 
reduction  made  to  Chicago,  111.,  St.  Louis,  Mich.,  and  Cincinnati,  Ohio, 
by  the  tariff  of  April  15,  1907,  left  complainant  at  a  comparatively 
great  disadvantage. 
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January  9,  1908,  the  defendants  voluntarily  reduced  the  rate  to 
Detroit  51  cents  per  ton,  and  eatahlished  the  following  rates  from 
New  York  to — 


12.61 


CLocLnn^tL  Ohio, 
$3,31 


ClsTfllandr  Ohio. 
$2M 


$3.46 


$3,00, 


Under  the  circumstances  of  this  case  and  for  reasons  given  in  the 
case  cited  supra j  we  are  of  opinion  that  the  rate  of  $3.32  per  ton  of 
2,240  pounds  on  imported  pyrites  from  New  York  to  Detroit  is  now 
and  was  during  the  time  it  was  in  effect  unreasonahle  and  unjust,  and 
that  the  rate  for  such  traffic  should  not  exceed  $2,81  per  gross  ton* 

The  amount  of  pyrites  shipped  by  complainant  from  New  York  to 
Detroit  on  which  $3.32  per  ton  was  paid  ia  2,402  tons*  On  1,429  tons 
the  Erie  Kailroad  Company  received  72,3  per  cent  and  the  Wabash 
Railroad  Company  27,7  per  cent  of  this  rate;  on  494  tons  the  Lehigh 
Valley  Railroad  Company  received  66  per  cent  and  the  Wabash  Rail- 
road Company  34  per  cent;  and  on  479  tons  the  Lehigh  Valley  Rail- 
road Company  received  60.4  per  cent  and  the  Michigan  Central  Rail- 
road Company  39*6  per  cent. 

Under  all  the  circumstances  shown  we  are  also  of  opinion  that 
reparation  to  the  extent  of  51  cents  per  ton  should  be  awanled  com^ 
plainant  on  the  amount  of  pyrites  shipped  by  it  from  New  York  to 
Detroit  on  which  was  paid  the  rate  found  herein  to  he  unreasonable. 
An  order  will  be  entered  accordingly, 
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No.  1343. 
D.  B.  HUSSEY 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 


Submitted  February  25 y  1908,    Decided  March  16, 1908. 


Reparation  asked  on  account  of  alleged  unreasonable  freight  rates  charged  on  ehip- 
ments  of  cross-ties  moving  between  April  25  and  August  12, 1907,  from  Bamett  to 
McAlester,  Ind.  T.  Subsequent  to"  the  movement  of  these  shipments  and  the 
filing  of  the  petition  herein  this  territory  was  admitted  as  a  state  into  the  Union 
and  the  points  of  origin  and  destination  are  now  located  in  the  state  of  Oklahoma. 
By  the  act  of  Congress  admitting  Oklahoma  to  statehood  the  intraterritorial  juria- 
diction  of  the  Commission  ceased  to  apply  to  territory  now  embraced  in  that 
state.  The  Commission  can  make  no  lawful  order  in  any  case  of  which  it  has 
no  jurisdiction  under  the  provisions  of  the  act  to  regulate  commerce.  Complaint 
dismissed  for  want  of  jurisdiction. 

L,  W.  Hagerman  for  complainant. 
M,  L.  Bell  for  defendant. 

Report  of  the  Commission. 

Clements,  Commissioner: 

The  provisions  of  the  amended  act  to  regulate  commerce  which 
became  effective  August  28,  1906,  apply  to  common  carriers,  as 
defined  in  section  1,  engaged  in  transportation  ^'from  one  place  in 
a  territory  to  another  place  in  the  same  territory." 

The  shipments  of  cross-ties,  upon  which  unreasonable  freight  rates 
are  alleged  to  have  been  exacted  and  for  which  reparation  is  asked  in 
this  petition,  moved  between  April  25  and  August  12,  1907,  from 
Bamett  to  McAlester,  both  located  in  what  was  then  known  as  Indian 
Territory. 

The  proclamation  of  the  President  formally  announcing  the  admis- 
sion of  Oklahoma  as  a  state  into  the  Union  was  issued  November  16, 
1907.    Therefore  both  Barnett  and  McAlester  are  now  located  in  the 

state  of  Oklahoma. 
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While  it  is  clear  that  this  cause  of  action  arose  at  a  time  when  the 
Commission  had  jurisdiction  in  the  premises,  it  is  equally  clear  that 
it  has  no  jurisdiction  in  respect  to  transportation  wholly  within  a 
single  state.  We  are  therefore  confronted  with  the  necessity  of  deter- 
mining the  question  as  to  whether  or  not  the  Commission  has  beKen 
ousted  of  jurisdiction  by  the  change  of  status  from  territory  to  state. 
The  fundamental  question  is  whether  or  not  the  subject-matter 
of  ^his  controversy,  within  the  jurisdiction  of  the  Conmiission  at 
the  time  the  shipments  moved,  is  still  within  its  jurisdiction.  And 
in  determining  this  question  the  Commission  is  bound  to  accord  proper 
consideration  to  the  principles  of  law  as  enunciated  by  the  courts. 

Two  separate  but  closely  related  questions  were  presented  in  this 
complaint,  first,  that  of  the  reasonableness  of  the  published  rate 
appUed  to  the  shipments  involved;  second,  that  of  reparation  for  the 
alleged  damage  resulting  from  the  application  of  this  rate,  if  found  to 
have  been  unreasonable.  Manifestly,  neither  the  Commission  nor' 
the  courts  can  award  reparation  on  account  of  the  exaction  of  duly 
established  rates  imtil  they  have  been  found  to  be  unreasonable. 
Thus,  the  power  to  award  reparation  is  necessarily  dependent  upon 
or  coupled  with  the  power  to  condemn  the  rate  so  charged.  Beyond 
question,  the  Commission  does  not  now  have  jurisdiction  or  authority 
to  try  the  question  of  the  reasonableness  of  the  rate  involved  in  this 
complaint  with  a  view  to  fixing  the  just  and  reasonable  rate  between 
the  points  in  question,  because  such  rate  appUes  to  transportation 
wholly  within  the  state  of  Oklahoma.  We  find  no  authority  in  the 
law  for  holding  that  the  powers  of  the  Commission  with  respect  to 
questions  arising  in  Oklahoma  and  Indian  territories  before  their 
formation  into  the  state  of  Oklahoma  have,  on  account  of  that  fact, 
been  terminated  as  to  one  of  the  questions  presented  in  this  com- 
plaint and  left  in  full  vigor  and  force  as  to  the  other. 

If  the  subject-matter  itself  is  not  still  within  our  jurisdiction,  the 
fact  that  the  complaint  was  filed  and  served  prior  to  the  transforma- 
tion from  territory  to  state  is  wholly  immaterial.  The  acquirement 
of  jurisdiction  of  the  parties  by  the  filing  and  service  of  the  com- 
plaint in  no  way  helps  us  to  retain  the  case  if  the  law  under  which 
the  jurisdiction  over  the  subject-matter  must  be  exercised  has  ceased 
to  operate.  If  we  have  jurisdiction  now  to  award  reparation  in 
this  case,  it  would  seem  that  we  would  also  have  jurisdiction  in  all 
similar  cases  now  or  hereafter  brought  upon  causes  of  action  which 
accrued  in  the  territories  from  which  the  state  was  formed  and  which 
are  not  barred.  Such  a  conclusion  would  create  a  situation  in  Okla- 
homa whereundcr  the  Commission  could  be  acting  upon  one  stand- 
ard of  rates  as  a  basis  for  reparation  on  past  shipments  without 
power  to  alter  the  rates,  whereas  the  state  authority,  which  alone 
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has  power  to  alter  such  rates,  might  be  acting  upon  an  entirely 
different  basis  for  that  purpose — a  condition  incompatible  with  the 
principles  and  purposes  of  the  Interstate  Commerce  Act  which  is 
intended  to  secure  uniformity  of  rates  and  equality  of  treatment  to 
airshippers.  Upon  this  point  the  language  of  the  Supreme  Court 
in  the  case  of  Texa^s  cfe  Pacific  By.  Co.  v.  Abilene  Cotton  OH  Co.,  204 
U.  S.,  442,  is  pertinent: 

When  the  Cbmmission  is  called  upon  on  the  complaint  of  an  individual  to  conAder 
the  reasonableness  of  an  established  rate,  its  power  is  invoked  not  merely  to  author- 
ize a  departure  from  such  rate  in  favor  of  the  complaint  alone,  but  to  exert  the 
authority  conferred  upon  it  by  the  act,  if  the  complaint  is  found  to  be  just,  to  com- 
pel the  establishment  of  a  new  schedule  of  rates  applicable  to  all.  And  like  reason- 
ing would  be  applicable  to  the  granting  of  reparation  to  an  individual  after  the 
establishment  of  a  new  schedule  because  of  a  wrong  endured  during  the  period  when 
the  unreasonable  schedule  was  enforced  by  the  carrier  and  before  its  change  and  the 
establishment  of  a  new  one.  In  other  words,  the  difference  between  the  two  is  that 
which  on  the  one  hand  would  arise  from  destroying  the  uniformity  of  rates  which  it 
was  the  object  of  the  statute  to  secure  and  on  the  other  from  enforcing  that  equality 
which  the  statute  commands. 

The  Commission  has  no  authority  other  than  that  derived  from  the 
act  to  regulate  commerce,  and  when,  pursuant  to  the  enabling  act, 
the  proclamation  was  issued  admitting  Oklahoma  as  a  state  the 
intraterritorial  provision  of  the  act  expired  so  far  as  it  related  to 
Oklahoma  and  left  no  power  in  the  Conmiission  to  act  under  it.  The 
Commission  is  therefore  entirely  without  jurisdiction  in  the  premises. 
We  cite  below  some  of  the  decisions  which  bear  upon  the  question 
here  involved: 

McNuUy  v.  BaUy  et  at,  10  Howard,  72;  Ex  Parte  McCardle,  7 
Wall.,  514;  Norris  v.  CrocJcer,  13  How.,  429;  Koenigsherger  v.  Rich- 
mond  Silver  Mine  Company,  158  U.  S.,  48;  U,  8.  v.  Boisdorffs  Heirs , 
8  How.,  121 ;  Yeaton  v.  U,  S,,5  Cranch,  281 ;  South  Carolina  v.  GiUard, 
101  U.  S.,  437;  Railroad  Company  v.  Grant,  98  U.  S.,  398;  Freehom  y. 
Smith,  2  Wall.,  173;  Insurance  Co.  v.  Ritchie,  5  Wall.,  541;  Moore  y. 
U.  S,,  85  Fed.  Rep.,  465. 

The  act  to  regulate  commerce  creates  a  special  administrative  tri- 
bunal clothed  with  power  to  hear  and  determine  causes  of  action 
involving  a  right  which  has  long  existed  at  common  law,  viz,  the  right 
to  recover  for  an  unreasonable  transportation  charge.  The  act  did 
not  abrogate  this  common-law  right,  and  by  the  express  language  of 
section  22  the  remedies  already  existing  for  its  enforcement  are  saved. 
Texas  cfe  Pacific  Ry,  Co.  v.  AUlene  Cotton  Oil  Co.,  supra,  and  Inter^ 
state  Commerce  Commission  y.  Railway  Company,  167  U.  S.,  501. 

Wliere  a  special  remedy  is  lost  by  a  subsequent  act  ousting  the 
jurisdiction  of  the  tribunal  charged  with  the  administration  of  that 
remedy,  this  does  not  affect  the  right,  the  claimant  being  left  to 
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pursue  his  common-law  remedy.  The  specific  remedy  given  by  the 
act  to  regulate  commerce  was  cumulative.  The  Commissiou  has  no 
authority  to  prescribe  rates  between  points  in  the  state  of  Oklahoma, 
and  since  the  shipper  can  not  now  "  primarily  invoke  redress  through 
the  Interstate  Commerce  Commission"  in  order  to  try  the  reasonable- 
ness of  the  rate  on  account  of  the  exaction  of  which  his  claim  for  repara- 
tion is  predicated;  it  can  not  be  said  that  the  assertion  of  his  right 
of  recovery  in  the  state  courts  would  be  inconsistent  with  or  repug- 
nant to  the  provisions  of  the  act  to  regulate  commerce.  Texas  db 
Pacific  Ry,  Co,  v.  Abilene  Cotton  Oil  Co.j  supra. 

The  enabling  act  under  which  Oklahoma  was  admitted  did  not 
undertake  to  save  causes  pending  before  the  Conmaission,  if,  indeed, 
Congress  had  power  to  do  so.  Authority  to  administer  remedies 
incidental  to  the  enforcement  of  common-law  rights  arising  within 
the  limits  of  a  state  at  a  time  when  the  territorial  status  obtained 
must  therefore  devolve  upon  the  state  courts. 

It  is  incumbent  upon  the  Commission  to  satisfy  itself  upon  the 
question  as  to  its  jurisdiction  before  undertaking  to  pass  upon  the 
merits  of  this  case.  Even  were  it  not  bound  to  do  so  under  the 
technical  rules  of  law,  we  would  feel  loath  to  make  an  order  which, 
though  not  enforceable  in  the  courts,  might  lull  the  claimant  into 
fancied  security,  so  that  he  would  not  avail  himself  of  soi^e  other 
remedy  now  open  to  him,  and  thus  stay  the  operation  of  the  statute 
of  limitations  against  his  claim. 

Whatever  may  be  the  merits  of  this  claim,  the  Commission  can 
not  with  propriety  express  any  opiliion  in  respect  thereof,  since  it  is 
without  authority  to  make  an  order  in  the  premises. 

Upon  full  consideration  we  are  constrained  to  dismiss  this  com- 
plaint for  want  of  jurisdiction  in  the  Commission  to  make  a  lawful 
order  herein. 

Harlan,  Commissioner,  dissenting: 

Without  enumerating  in  detail  the  various  powers  vested  in  the 
Commission  under  the  act  to  regulate  commerce  as  amended,  it  will 
suffice  for  present  purposes  to  say  that  it  confers  upon  it  au- 
thority (1)  to  reduce  a  rate  that  is  excessive  by  requiring  a  carrier  to 
fix  a  lower  rate,  and  (2)  to  award  damages  or  reparation  on  accoimt  of 
an  excessive  rate  collected  on  particular  sliipments.  These  rem- 
edies among  others  the  act  makes  available  for  the  reUef  of  shippers 
upon  complaint  filed  and  after  full  hearing.  But  they  are  essentially 
separate  remedies  for  the  redress  of  separate  wrongs.  Orders  entered 
by  the  Commission  in  such  complaints  are  judicially  enforceable 
by  different  procedures,  the  latter  in  an  action  at  law  and  only  by 
the   complainant  in  whose  favor  an  award  has  been  made  by  the 
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Commission,  and  the  former  in  a  suit  in  equity  either  by  the  Com- 
mission itself  or  by  any  shipper  who  desires  on  his  future  shipments 
to  use  the  reduced  rate  so  ordered  by  the  Commission.  The  two 
remedies  were  established  under  diBFerent  acts  of  Congress,  the 
right  of  the  Commission  to  order  a  carrier  to  put  in  a  lower  rate 
in  place  of  a  rate  found  by  it  to  be  excessive  having  been  con- 
ferred for  the  first  time  in  the  amendatory  act  of  June  29,  1906. 
It  is  not  imcommon  for  the  Commission  to  enforce  one  remedy 
without  enforcing  the  other.  It  has  had  occasion  not  infrequently  to 
reduce  a  rate  that  has  been  challenged  by  a  shipper  as  excessive  with- 
out awarding  reparation  on  shipments  previously  made  by  him  under 
that  rate.  On  the  other  hand,  while  it  would  be  unusual  to  award 
reparation  on  past  shipments  without  reducing  the  rate  so  attacked  as 
to  future  shipments,  the  power  of  the  Commission  to  do  so,  under  cir- 
cumstances that  require  such  action,  is  not  to  be  doubted.  Between 
the  date  when  particular  shipments  were  made  and  the  date  of  the 
hearing  of  a  complaint  demanding  reparation  on  those  shipments 
many  conditions  might  intervene  to  add  to  the  carrier's  expense  of 
conducting  the  traffic,  and  thus  justify  on  future  shipments  the  appUca- 
tion  of  the  rate  complained  of,  although  the  conditions  existing  when 
the  previous  shipments  were  made  might  require  the  Commission  to 
hold  that  the  rate  at  that  time  was  unreasonable  and  therefore  unlaw- 
ful, and  on  that  ground  to  award  damages.  In  other  words  the  power 
of  the  Commission  to  disturb  an  existing  rate  by  requiring  a  lower 
rate  to  be  established  is  a  remedy  against  excessive  charges  for  the 
future,  while  its  power  to  award  damages  involves  the  reimburse- 
ment of  a  sliipper  for  excessive  charges  actually  collected  from  him 
on  shipments  in  the  past. 

In  this  proceeding  both  remedies  are  invoked  by  the  complainant. 
He  complains  of  the  existing  pubUshed  rate  as  excessive  and  prays 
that  it  be  reduced  with  respect  to  his  future  shipments;  and  he  asks 
for  damages  on  account  of  the  appUcation  of  that  excessive  rate  on 
his  past  shipments.  Under  the  opinion  of  the  majority  the  Com- 
mission declines  to  retain  jurisdiction  of  the  complaint  or  to  enforce 
either  remedy.  And  the  ground  assigned  for  this  course  is  that 
since  the  shipments  in  question  moved,  and  since  the  complaint 
was  filed  with  the  Commission,  the  territory  of  Oklahoma,  under 
the  authority  of  an  enabling  act  passed  by  the  Congress,  has  become 
the  state  of  Oklahoma.  The  theory  of  the  majority  is  that  upon 
the  happening  of  that  event  the  territorial  jurisdiction  of  the 
Commission  ceased  so  far  as  it  related  to  Oklahoma,  and  left  no 
power  in  the  Commission  either  to  reduce  the  rate  complained  of 
as  to  future  shipments  or  to  award  reparation  on  account  of  the 
application  of  the  alleged  excessive  rate  to  shipments  made  by  the 

complainant  while  Oklahoma  was  stiU  a  territory. 
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It  is  of  course  conceded  that  upon  a  complaint  filed  by  a  shipper 
for  the  purpose  of  availing  himself  of  the  first  of  these  two  reme- 
dies, that  is  to  say,  to  secure  with  respect  to  his  future  shipments 
a  reduction  in  the  pubhshed  rate  between  two  points  in  the  territory 
of  Oklahoma,  the  power  to  afford  him  that  relief  was  lost  the 
moment  that  territory  became  the  state  of  Oklahoma.  But  this 
loss  of  power  resulted  not,  as  intimated  in  the  opinion  of  the  major- 
ity, because  the  "  intraterritorial  provision  of  the  act  expired  so  far  as 
it  related  to  Oklahoma,''  nor  because  the  enabling  act  *'did  not  under- 
take to  save  causes  pending  before  the  Commission,  if,  indeed.  Con- 
gress had  power  to  do  so,"  nor  because  of  the  silence  of  the  enabling 
act  with  respect  to  such  causes;  but  because  the  act  to  regulate  com- 
merce, as  amended,  which  gives  the  Conmiission  power  to  control  rates' 
between  two  points  in  the  same  territory,  withholds  that  power  as 
to  rates  between  two  points  in  the  same  state.  By  its  terms  the 
act  does  not  extend  to  state  traflBic.  But  the  jurisdiction  of  the  Com- 
mission has  not  "expired"  with  respect  to  shipments  made  while 
Oklahoma  was  a  territory.  The  status  of  Oklahoma  at  the  time  a 
shipment  moved  determines  whether  it  was  a  territorial  or  a  state 
shipment  and  whether  the  movement  was  subject  to  the  Federal  law 
or  to  the  state  law.  The  transformation  of  Oklahoma  from  a  terri- 
tory to  a  state  can  not  transform  the  character  of  a  shipment  and 
change  it  from  a  territorial  to  a  state  shipment.  And  therefore  the 
only  question  before  us  in  this  controversy  is  whether  the  shipments 
of  this  complainant  moved  from  "  one  place  in  a  territory  to  another 
place  in  the  same  territory."  The  opinion  of  the  majority  empha- 
sizes the  fact  that  the  complainant's  shipments  were  made  between 
two  points  in  Oklahoma.  The  fact  that  requires  emphasis  is  that 
they  were  made  between  two  points  in  the  same  territory.  That 
being  the  fact,  nothing  has  occurred  that  requires  us  or  permits  us  now 
to  deal  with  the  shipments  as  if  they  had  been  made  between  two  points 
in  the  same  state.  It  is  said  in  the  majority  opinion,  antej  p.  367, 
that  "while  it  is  clear  that  this  cause  of  action  arose  at  a  time  when 
the  Commission  had  jurisdiction  in  the  premises,  it  is  equally  clear 
that  it  has  no  jurisdiction  in  respect  to  transportation  wholly  within 
a  single  state."  Whether  or  not  the  Commission  has  jurisdiction  in 
respect  to  transportation  wholly  within  a  single  state  is  a  proposition 
that  is  entirely  irrelevant  in  determining  whether  we  have  jurisdic- 
tion in  respect  to  transportation  within  a  territory.  Although  the 
two  points  between  which  such  shipments  were  made  are  now  in  the 
same  state,  that  fact  can  not  be  said  to  alter  and  change  the  territorial 
character  of  the  shipments  when  made. 

And  does  it  follow,  because  we  now  have  no  authority  to  fix,  as  the 
complainant  prays,  a  reasonable  rate  to  apply  to  his  shipments  in  the 
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future  between  two  points  in  what  is  now  the  state  of  Oklahoma,  that 
we  have  no  authority  to  act  upon  his  demand  for  damages  with 
respect  to  shipments  made  by  him  in  the  past  between  two  points  in 
the  territory  of  Oklahoma?  If  it  be  agreed,  as  it  must  be,  that  these 
are  distinct  and  separate  remedies  and  that  the  enforcement  of  the 
one  does  not  necessarily  involve  the  enforcement  of  the  other,  it  is 
difficult  to  see  upon  what  theory  we  may  not  now  redress  the  wrongs 
complained  of  with  respect  to  past  shipments  between  points  in  the 
territory  of  Oklahoma.  If  the  allegations  of  the  complaint  are  well 
founded,  and  that  is  the  impression  an  examination  of  the  record 
makes  upon  me,  then  the  defendant  now  has  moneys  unlawfully  col- 
lected from  the  complainant  and  which,  under  the  principles  embodied 
*in  this  legislation  and  in  contemplation  of  law,  it  now  holds  for  the  use 
and  benefit  of  the  complainant.  So  far  as  past  shipments  are  concerned 
the  transactions  between  the  parties  are  completed  transactions. 
And  if  the  facts  are  as  alleged  a  definite  right  or  cause  of  action  has  - 
accrued  upon  them  in  favor  of  the  complainant  and  against  the 
defendant,  which  can  be  satisfied  by  the  payment  of  a  definite  sum  of 
money.  A  Federal  law  has  been  violated  by  the  defendant,  and  the 
claim  for  damages  arising  out  of  that  violation  of  law  is  a  property 
right  of  the  complainant.  The  adjustment  of  such  rights  is  one  of 
the  objects  for  which  the  Commission  was  created.  The  right  or 
demand  is  the  subject-matter  of  a  complaint  regularly  filed  with  the 
Commission,  which  was  the  only  tribunal  then  having  authority 
in  law  to  take  cognizance  of  it  and  to  enforce  the  remedy  invoked. 
The  admission  of  Oklahoma  into  the  Union  has  not  in  any  way 
distm-bed  or  modified  such  right  of  the  complainant.  It  has  in 
no  respect  changed  the  relation  of  the  parties  or  altered  the  duty 
of  the  defendant  to  return  the  moneys  imlawfully  exacted  by 
it  from  the  complainant  and  therefore  lawfully  belonging  to  the 
complainant.  The  general  scope  of  the  powers  of  the  Commission 
to  do  justice  in  such  cases  has  in  no  wise  been  impaired  by  any  sub- 
sequent legislation.  It  still  has  jurisdiction  in  the  territories  of  the 
United  States  and  not  only  may  reduce  rates  alleged  to  be  excessive 
but  may  award  damages  on  account  of  the  application  of  the  alleged 
unlawful  rate  to  past  shipments.  Its  power  to  award  damages  in  this 
case  with  respect  to  shipments  made  while  Oklahoma  was  a  territory 
seems  to  me  as  complete  now  as  it  was  then,  if  not  in  all  cases  at 
least  in  cases  pending  before  us  when  Oklahoma  became  a  state.  In 
doing  so  the  Commission  is  not  required  to  pass  upon  the  reason- 
ableness of  a  rate  in  force  between  two  points  in  the  state  of  Okla- 
homa; it  is  required  only  to  pass  upon  the  reasonableness  of  a  rate 
that  was  in  force  in  the  territory  of  Oklahoma.  And  the  exercise 
of  that  authority  in  this  case  involves  no  trespass  upon  the  powers 
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of  the  courts  of  the  state  of  Oklahoma,  but  simply  the  exercise  of 
a  power  duly  conferred  by  Congress  upon  the  Commission. 

It  is  true  that  this  is  probably  not  a  case  in  which  we  would  award 
damages  on  past  shipments  without  reducing  the  rate  as  to  future 
shipments,  if  the  authority  remained  in  the  Commission  to  enforce 
both  remedies,  as  prayed  for  in  the  complaint.  If,  as  is  alleged,  the 
rate  was  unreasonable  and  therefore  unlawful  when  the  shipments 
moved  it  is  probably  an  unreasonable  rate  at  this  time.  And  were 
Oklahoma  still  a  territory  the  defendant  would  doubtless  be  required 
to  take  the  rate  out  and  substitute  a  reduced  rate.  But  as  it  is  now  a 
state  it  is  beyond  the  power  of  the  Commission  to  grant  that  relief. 
Does  it  necessarily  follow  however  that  it  is  beyond  our  authority 
to  redress  the  alleged  wrongs  of  the  complainant  as  to  shipments  made 
while  Oklahoma  was  a  territory?  I  can  not  see  the  matter  in  that 
light.  The  Congress  has  laid  upon  the  Commission  the  duty  of 
redressing  l^oth  classes  of  wrongs  when  the  facts  developed  on  a 
hearing  justly  require  such  redress.  Can  we  now  evade  this  duty 
with  respect  to  one  of  the  alleged  wrongs  done  to  this  complainant! 
No  authority  has  been  found  among  the  adjudicated  cases  which  lays 
down  the  principle  that  the  loss  by  a  court  of  the  power  to  redress 
one  kind  of  wrong  necessarily  withdraws  from  it  the  authority  to 
redress  a  wrong  of  another  character  growing  out  of  related  trans- 
actions; or  which  holds  that  the  loss  by  a  court  of  the  power  to  prevent 
wrongs  in  the  future  necessarily  i^estroys  its  power  to  redress  wrongs 
done  in  the  past.  Obviously  the  duty  of  a  court  in  any  case  is  to 
afford  redress  to  the  extent  of  its  lawful  authority.  And  that  in  my 
judgment  should  be  the  attitude  of  the  Commission  in  the  several 
Oklahoma  cases  pending  before  it.  Being  a  special  tribunal,  the 
Commission  under  well  established  rules  of  law  must  take  a  narrow 
view  of  its  jurisdiction  and  decline  to  entertain  complaints  of  a 
character  not  clearly  embraced  within  the  terms  of  the  statute  by 
which  its  jurisdiction  is  defined;  but  when  its  authority  is  invoked,  as 
in  this  case,  in  a  matter  clearly  within  the  general  scope  of  its  powers 
a  broad  construction  should  be  adopted  in  aid  of  the  remedy  and  not  a 
narrow  construction  that  defeats  the  remedy.  It  should  not  be  too 
ready  to  dismiss  suitors  in  such  cases,  but  when  justified  by  the 
facts  ought  in  all  cases  to  afl'ord  them  redress  to  the  extent  of  its  law- 
ful authority.  The  only  reason  suggested  in  the  majority  opinion 
for  not  investigating  the  wTongs  alleged  to  have  been  done  to  this 
complainant  with  respect  to  his  past  shipments  is  that  an  award  by 
the  Commission  of  damages  on  the  past  shipments,  without  the 
power  to  require  a  reduction  in  the  alleged  excessive  rate  as  to  future 
shipments,  might  result  in  an  inequality  and  also  in  a  lack  of  the 
uniformity  that  is  contemplated  in  the  law.     The  importance  of  that 
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view  may  easily  be  exaggerated  and  misunderstood.  The  confusion 
anticipated  will  not  be  avoided  if  the  complainant  be  remitted 
to  his  action  in  the  coxu'ts  of  the  state  of  Oklahoma.  For  it  is 
ordinarily  no  part  of  the  duty  or  of  the  power  of  courts  to  fix  rates 
for  the  future.  And  therefore  should  this  complainant  be  awarded 
in  the  courts  of  Oklahoma  the  damages  which  he  demands  before  the 
Commission,  the  whole  matter  will  be  left  precisely  in  the  condition 
in  which  it  would  be  left  should  the  Commission  now  award  him 
damages  without  fixing  a  reduced  rate  for  the  future.  Moreover 
if  the  Commission  has  the  authority  as  here  contended  to  afford  the 
complainant  redress  with  respect  to  his  past  shipments,  such  authority, 
imder  the  principles  annoimced  by  the  Supreme  Coxu't  of  the  United 
States  in  Teoixis  db  Pacific  Ry,  Co.  v.  AlileTie  Cotton  OH  Co.,  204  U.  S., 
426,  does  not  rest  concurrently  in  the  coxu'ts  of  Oklahoma.  And  I 
regard  it  as  altogether  probable  that  if  he  be  now  remitted  to  his 
action  in  the  state  courts  he  will  there  be  advised  that  the  Commission 
is  the  proper  forum  in  which  to  seek  redress,  the  alleged  wrong  having 
been  done  while  Oklahoma  was  a  territory  and  being  in  violation  of  a 
Federal  law,  the  enforcement  of  the  provisions  of  which  is  within  the 
original  cognizance  of  the  Commission  to  the  exclusion  of  all  courts 
whether  state  or  Federal. 

The  cases  cited  in  the  majorit}^  opinion  have  no  bearing  upon  the 
question  presented  and  considered  in  tliis  case  as  I  imderstand  them. 
They  either  involve  new  statutes  modifying  the  jurisdiction  of  the 
courts  in  which  cases  were  pending  and  wliich  were  not  saved  to  those 
courts  by  apt  provisions  in  the  law,  or  they  involve  statutes  which 
abolish  and  discontinue  a  court  without  transferring  pending  cases  to 
some  other  court.  No  such  conditions  exist  here.  The  Commission 
is  the  tribimal  of  original  jurisdiction  in  tliis  case  and  no  law  has  been 
enacted  modifying  the  general  scope  of  its  powers.  It  still  exists  to 
determine  complaints  with  respect  to  matters  of  interstate  and 
territorial  transportation;  it  may  reduce  alleged  excessive  rates  on 
shipments  in  the  future,  and  may  award  damages  with  respect  to 
shipments  made  in  the  past  under  unlawful  rates.  None  of  the  cases 
cited  in  the  majority  opinion  involve  such  conditions.  McNuliy  v. 
Batty,  10  How.,  72,  is  a  fair  type  of  them  all  and  has  been  much 
mentioned  in  this  discussion.  There  a  judgment  of  the  supreme 
court  of  the  territory  of  Wisconsin  was  pending  on  writ  of  error  in 
the  Supreme  Court  of  the  United  States  when  Wisconsin  became  a 
state  under  an  act  that  failed  to  transfer  to  the  new  state  courts  the 
cases  then  pending  in  its  territorial  courts.  The  entire  judicial 
structure  of  the  territory  having  been  legislated  out  of  existence  all 
authority  under  it  fell  with  the  structure  itself.     The  Supreme  Court 
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of  the  United  States  was  left  In  a  position  where,  either  upon  the 
aflBirmance  or  reversal  of  the  judgment  of  the  supreme  court  of  the 
territory,  no  court  was  left  to  which  it  could  send  down  its  mandate 
for  further  proceeding^.  In  dismissing  the  case,  the  court  (p.  78)  called 
special  attention  to  the  fact  that  its  appellate  power  rested  upon  the 
special  statutes  by  which  the  territory  had  been  created,  all  of  which  lost 
their  force  when  it  became  a  state,  and  did  not  depend  upon  the  terms  of 
the  general  judiciary  act  imder  which  the  Federal  courts  carry  on  their 
general  fimctions.  The  reverse  is  the  situation  here.  The  jimsdiction 
of  the  Commission  rests  upon  the  general  legislation  by  which  it  was 
created  and  its  powers  defined.  It  does  not  depend  upon  any 
special  legislation  relating  to  the  territory  of  Oklahoma  which  has 
now  lost  its  force,  that  territory  having  become  a  state.  Its  powers, 
therefore,  remain  unchanged  and  unimpaired.  Their  general  scope 
is  to  be  ascertained  and  determined  from  the  terms  of  the  act  to 
regulate  commerce  as  amended,  and  from  that  alone.  And  in  my 
judgment,  unless  the  Congress,  in  some  enactment  qualifying  the  terms 
of  that  act,  has  expressly  modified  our  authority  to  afford  redress 
to  complainants,  on  whose  shipments  in  the  past  between  points  in 
a  territory  an  excessive  and  therefore  an  unlavrful  rate  has  been 
exacted,  the  Commission  not  only  has  the  power  to  proceed  to  do 
justice  in  tha£  behalf  in  this  case,  but  is  under  the  direct  mandate 
of  the  law  to  do  so.  The  fact  that  the  power  to  take  measures  to 
protect  the  complainant  against  excessive  rates  in  the  future  was 
lost  when  the  territory  became  a  state  does  not,  in  my  judgment, 
leave  the  Commission  with  a  discretion  to  decline  to  redress  the 
alleged  wrongs  done  the  complainant  on  shipments  that  moved  while 
Oklahoma  was  still  a  territory. 

A  line  of  cases  more  pertinent  to  the  question  here  involved  as  I 
understand  it  are  those  that  may  be  cited  in  support  of  the  principle 
long  established  that  when  a  court  has  once  taken  jurisdiction  no 
subsequent  change  in  the  condition  of  the  parties  can  oust  it  of 
jurisdiction.  Kanouse  v.  Martin^  15  How.,  198, 208;  Kirby  v.  American 
Soda  Fountain  Co,,  194  U.  S.,  141;  United  States  v.  Dawson,  15  How., 
467;  Morgan  v.  Morrjan,  2  Wlieat.,  290;  Koppel  v.  Eeinrichs,  1 
Barb.  (N.  Y.),  450. 

In  Culver  v.  Woodruff ,  5  Dillon,  392,  which  will  sufficiently  illus- 
trate the  general  principle  involved  in  all  such  cases,  it  appears  that 
a  county  in  which  the  plaintiff  lived  had  been  transferred,  pending 
his  action,  to  another  Federal  judicial  district.  The  effect  of  the 
transfer,  with  respect  to  all  actions  thereafter  commenced,  w^as  to 
deprive  the  original  court  of  jurisdiction  and  to  give  jurisdiction  to 

the  Federal  court  to  whose  district  the  county  had  been  attached. 
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It  did  not,  however,  operate  to  take  from  the  former  court  the  juris- 
diction that  it  had  over  the  parties  and  the  subject-matter  in  actions 
then  pending.     The  court  says,  at  page  393: 

On  the  question  raised  by  this  motion,  the  court  holds  the  law  to  be,  that,  when 
jurisdiction  has  once  attached,  no  subsequent  change  in  the  relation  or  condition  of 
the  parties  in  the  progress  of  the  cause  will  deprive  the  court  of  jurisdiction  over  the 
cause,  or  over  any  proceeding  touching  the  execution  of  the  judgment.  It  is  clear 
that  the  jurisdiction  depends  on  the  state  of  things  existing  at  the  time  the  action  is 
brought,  and  that  after  it  is  once  vested  it  can  not  be  ousted  by  subsequent  events. 

It  is  further  said  at  page  394 : 

The  law  in  this  case  being  silent  as  to  cases  pending  in  the  district  court  for  the 
western  district  of  Arkansas  against  counties  which  have  been  placed  by  its  terms  in 
tlie  eastern  district,  and  against  persons  living  in  these  counties,  they  must  be  tried  in 
that  court  whose  jurisdiction  had  attached  at  the  time  of  the  passage  of  the  law. 

Congress,  of  course,  could  have  provided  for  a  transfer  of  these  cases.  It  has  not 
done  so.    The  mere  passage  of  the  law  does  not  work  a  removal  of  the  cases. 

So  far  as  concerns  the  complainant's  demand  for  damages  with 
respect  to  shipments  made  by  him  while  Oklahoma  was  still  a  terri- 
tory, the  principle  of  law  referred  to  in  these  cases  seems  to  me  con- 
clusive. It  can  not  be  denied  that  whatever  right  to  damages  this 
complainant  had  with  respect  to  his  past  shipments  accrued  jand 
became  a  definite  right  while  Oklahoma  was  still  a  territory;  and  he 
invoked  the  power  of  this  Commission  for  the  redress  of  the  alleged 
wrongs  done  him  by  the  defendant  on  those  shipments.  The  Com- 
mission therefore  had  jurisdiction  both  of  the  subject-matter  and  the 
parties.  And  it  ought  clearly  to  retain  jm-isdiction,  for  the  redress 
of  such  wrongs  is  still  within  the  scope  of  its  general  powers. 

The  law  is  not  an  exact  science,  and  the  soundness  of  a  conclusion 
reached  upon  a  disputed  legal  proposition  is  rarely  capable  of  demon- 
stration. But  in  view  of  the  substantial  amount  involved  in  this 
complaint  and  of  the  importance  of  the  matter  to  the  complainant 
and  to  others  who  have  like  demands  pending  before  us,  I  have 
thought  it  well  to  explain  at  some  length  the  reasons  why  I  am  com- 
pelled to  dissent  from  the  views  expressed  in  the  opinion  of  the 

majority. 
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No.  1392. 

T.  H.  BUNCH  COMPANY  AND  MERCHANTS  FREIGHT  BU- 
REAU  OF  LITTLE  ROCK,  ARK., 

v. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILIVAY  COMPANY; 
CHICAGO,  ROCK  ISLAND  &  GULF  RAILWAY  COMPANY; 
ST.  LOUIS,  WATKINS  &  GULF  RAILWAY  COMPANY;  KAN- 
SAS CITY  SOUTHERN  RAILWAY  COMPANY;  LOUISIANA 
RAILWAY  &  NAVIGATION  COMPANY;  OKLAHOMA  CEN- 
TRAL RAH^WAY  COMPANY;  ST.  LOUIS,  IRON  MOUNTAIN 
&  SOUTHERN  RAILWAY  COMPANY;  TEXARKANA  &  FORT 
SMITH  RAILWAY  COMPANY,  AND  TEXAS  &  PACIFIC 
RAILWAY  COMPANY. 


Submitted  February  27,  1908.    Decided  April  6,  1908. 


T]ie  complaint  having  been  satisfied  by  the  restoration  of  the  rate  previously  in  tatce 
and  the  withdrawal  of  the  rate  complained  of  by  tariff  duly  filed,  is,  on  application 
of  complainants,  dismissed. 

Morris  M,  Cohn  for  complainants. 

S.  W.  Moore  and  Fred  H.  Wood  for  Kansas  City  Southern  Railway 
Company. 

James  C.  Jeffery  and  Martin  L.  Clardy  tor  St.  Loin's,  Iron  Moun- 
tain &  Southern  Railway  Company. 

Report  op  the  Commission. 

CocKRELL,  Commissioner: 

The  complainants,  by  their  attorney  of  record,  Mr.  Morris  M.  Cohn, 
make  written  application  to  the  Commission  to  dismiss  the  complaint 
in  this  case,  and  inform  the  Commission  that  their  complaint  has  been 
satisfied  by  the  defendants  by  the  reestablishment  of  the  rate  pre- 
viously in  force,  and  by  withdrawing  the  rate  complained  of  after 
filing  tariffs  as  required  by  law,  effective  thirty  days  after  said  filing. 
No  hearing  was  had  and  the  records  of  the  Commission  show  that 
such  tariffs,  by  Supplement  No.  12  to  Chicago,  Rock  Island  &  Pacific 
Railway  Company  Tariff  G.  F.  D.  No.  19742-B,  I.  C.  C.  No.  C-8068, 
were  filed  and  concurred  in  by  each  and  all  of  the  defendants  in  this 
proceeding. 

The  complaint  will  be  dismissed. 
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No.  933. 

IN  THE  MATTER  OF  DEMURRAGE  CHARGES  ON 
PRIVATELY  OWNED  TANK  CARS. 


Decided  AprU  13,  1908. 


Private  cars  owned  by  shippers  and  hired  to  carriers  upon  a  mileage  basis  are 
subject  to  demurrage  when  such  cars  stand  upon  the  tracks  of  the  carrier, 
either  at  point  of  origin  or  point  of  destination,  but  are  not  so  subject  when 
upon  either  the  private  track  of  the  owner  of  the  car  or  the  private  track 
of  the  consignee.  The  carrier  must  charge  demurrage  in  all  cases  where  sncb 
demurrage  is  imposed  by  tarilT  provision  upon  its  own  equipment,  except 
when  a  privately  owned  car  is  upon  a  privately  owned  siding  or  track,  and 
the  carrier  is  paying,  or  is  responsible  for,  no  rental  or  other  charge  upon 
such  car.  A  privately  owned  car,  in  the  sense  in  which  that  expressfon  Is 
here  used,  is  a  car  owned  and  used  by  an  indiyidual,  firm,  or  corporation  tor 
the  transportation  of  the  commodities  which  they  produce  or  In  which  they 
deal. 


C.  D.  Chamherlain  and  Joseph  Hidy  for  National  Petroleum  . 
ciation. 

W,  E.  MacEwen  for  Peerless  Tank  Line. 

F,  B.  Fretter  for  National  Refining  Company. 

Hinadill  Parsons  for  General  Electric  Company. 

F.  A.  Kistler  for  Central  New  York  Car  Service  Association. 

A.  G.  Thomason  for  Northeastern  Pennsylvania  Car  Service  Asso- 
ciation. 

A.  L,  Gardner  for  Baltimore  &  Washington  Car  Service  Associa- 
tion. 

T.  B.  Westgate  for  American  Oil  Works. 

Report  or  the  Commission, 

Lane,  Commissioner: 

The  questions  here  involved  were  at  the  hearing  summarized  as 
follows : 

(1)  Should  a  carrier  subject  to  the  act  impose  demurrage  charges 
against  a  privately  ow  ned  tank  car  during  the  time  such  car  is  stand- 
ing upon  a  track  which  is  also  owned  by  the  owner  of  such  car? 
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(2)  Should  such  carrier  impose  demurrage  charges  against  a  pri- 
vately owned  tank  car  during  the  time  such  car  is  standing  on  a  track 
owned  by  one  other  than  the  carrier  and  other  than  the  owner  of 
the  car? 

(3)  Should  such  carrier  impose  demurrage  charges  against  a  pri- 
vately owned  tank  car  duriAg  the  time  such  car  is  standing  on  a  track 
owned  by  the  carrier,  but  constructed  for  the  special  convenience  of 
one  industry  rather  than  of  the  general  public? 

(4)  Should  such  carrier  impose  demurrage  charges  against  a  pri- 
vately owned  tank  car  during  the  time  when  such  car  is  standing  on 
the  public  tracks  of  such  carrier? 

The  tank  cars  in  question  are  generally  owned  and  used  by  shippers 
of  crude  and  refined  petroleum.  It  appears  also  that  shippers  of  lin- 
seed and  other  oils,  and  also  shippers  of  sirups  and  molasses,  and  pos- 
sibly shippers  of  other  liquids,  have  constructed  and  own  such  cars  as 
are  here  considered. 

It  also  appears  that  some  railways  own  and  operate  their  own  tank 
cars  as  they  do  their  other  equipment,  while  other  railways,  in  turn, 
furnish  no  tank  cars  whatever  to  shippers,  but  in  their  tariffs 
specify  the  terms  on  which  privately  owned  cars  and  their  contents 
will  be  carried.  Further,  certain  lines  of  tank  cars  are  owned 
and  leased  to  shippers  by  private  corporations  organized  for  that 
purpose,  which  corporations  have  no  part  in  the  ownership  or  mer- 
chandising of  the  liquids  carried  in  such  cars,  although  they  may  be 
controlled  by  interests  which  are  also  engaged  in  merchandising 
such  liquids. 

For  carrying  the  freight  contained  in  such  cars  the  railways 
charge  their  published  rates.  For  the  use  of  the  cars  the  owners 
receive  from  the  railways  an  allowance  equal  to  three-fourths  of 
1  cent  for  each  mile  traveled  by  the  car.  No  allowance  beyond  this 
mileage  is  paid  to  the  owners  of  these  cars  for  their  use.  The  cars 
are  returned  to  their  owners  without  extra  charge  by  the  railways. 
The  mileage  allowance  is  paid  on  the  return  trip  as  well  as  on  the 
journey  to  destination  with  load. 

On  the  return  journey  the  carriers  have  the  right  to  load  these 
cars.  Except  for  the  transportation  of  water  in  times  of  drought, 
however,  comparatively  little  return  loading  is  practicable.  The 
cars  that  have  once  been  loaded  with  crude  petroleum  would  there- 
after pollute  refined  petroleum  or  any  other  liquid.  Cars  intended 
for  refined  petroleum  can  not  therefore  be  loaded  with  crude  petro- 
leum. Thus  the  necessities  of  the  situation  operate  to  confine  these 
tank  cars  to  the  service  of  their  owners  for  the  carriage  of  freight 
in  one  direction  only,  despite  the  privilege  of  return  loading  held 
by  the  carriers. 
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It  appears  from  the  testimony  that  all  the  carriers  are  agreed  that 
no  demurrage  should  be  charged  for  the  time  that  a  car  may  be  held 
by  the  owner  upon  a  side  track  owned  by  him,  and  also  that  all  are 
agreed  that  demurrage  should  be  charged  when  cars  are  held  upon 
tracks  owned  by  the  railroad  company.  Beyond  these  two  points 
agreement  ceases  and  great  confusion  prevails.  Some  carriers  con- 
cede to  the  owners  of  tank  cars  the  right  to  themselves  collect  de- 
murrage when  the  cars  are  held  by  consignees  on  their  own  tracks 
(or,  what  is  equivalent,  give  the  use  of  such  cars  to  consignees  as  a 
business  accommodation),  while  other  carriers  treat  such  cars  when 
away  from  the  home  track  of  the  owners  as  a  part  of  their  equipment 
and  assess  demurrnge  as  they  would  if  the  cars  had  been  borrowed 
from  a  connecting  railroad. 

An  added  confusion  appears  from  the  fact  that  some  shippers  of 
oil  own  many  side  tracks  in  many  states,  and  are,  in  fact,  both  the 
shippers  and  the  receivers  of  the  oil  carried  in  the  cars  in  question, 
as  well  as  the  owners  of  the  cars  and  of  the  tracks  on  which  the  cars 
are  loaded  and  the  tracks  on  which  they  are  unloaded.  As  to  such 
shippers  the  concession  has  been  made  that  all  tracks  having  the 
same  ownership  as  the  cars  standing  upon  them  shall  be  treated  as 
the  home  tracks  of  such  cars,  no  demurrage  being  charged  in  such 
cases.  Thus  some  privately  owned  tank  cars  have  only  one  home 
track  and  are  required  by  the  carriers  to  earn  demurrage  when  stand- 
ing on  any  other  track,  while  other  privately  owned  tank  cars  have 
hundreds  of  home  tracks  and  rarely  are  required  to  earn  any  demur- 
rage. To  still  further  add  to  this  confusion,  the  custom  has  grown 
up  of  looking  beyond  the  immediate  corporations  owning  the  cars 
and  the  corporations  owning  tracks  on  which  the  cars  are  standing. 
If  such  corporations  are  controlled  by  the  same  interests,  the  carriers 
regard  them  as  one  and  omit  to  impose  demurrage  charges. 

It  is  the  duty  of  carriers  to  furnish  equipment.  It  is  the  policy 
of  the  law  that  the  transportation  business  shall  not  be  at  all  con- 
trolled or  operated  by  those  who  are  dealing  in  the  commodities  car- 
ried. Unless  carriers  do  furnish  equipment,  shippers  must  But  if 
shippers  must  furnish  equipment,  discrimination  is  at  once  prac- 
tically unavoidable.  Not  all  shippers  of  any  commodity  can  fur- 
nish their  own  cars.  To  require  them  to  do  so  is  practically  to 
restrict  tlie  merchandising  of  the  commodity  to  those  able  to  supply 
for  themselves  the  cars  which  it  is  the  duty  of  the  carrier  to  supply 
for  all. 

Why  are  practically  all  the  tank  cars  for  the  carriage  of  oil  owned 
by  shippers  of  such  oil?  When  asked  this  question,  the  shippers 
point  to  the  published  tariffs  of  the  carriers  in  which  is  found  the 
notice  that  no  tank  cars  will  be  furnished.    The  carriers,  on  the  other 
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hand,  tell  of  the  attempts  to  furnish  such  cars,  and  of  the  refusal 
of  shippers  to  use  other  than  their  own  cars. 

Whatever  the  facts  may  have  been  which  have  led  up  to  the  present 
private  ownership  of  tank  cars,  the  fact  remains  that  it  is  the  duty 
of  the  carriers  to  furnish  such  cars,  and  that  sound  public  policy  de- 
mands that  this  duty  should  be  performed  in  order  that  all  shippers 
may  be  served  equally  well. 

So  long,  however,  as  carriers  hire  cars  from  shippers,  and  the  latter 
are  under  compulsion  to  furnish  their  own  equipment  by  reason  of  the 
carriers'  failure,  we  are  not  disposed  to  permit  the  carriers  to  treat 
this  equipment  as  their  own  to  the  extent  of  imposing  penalties  for 
its  non-use  when  it  neither  is  on  the  tracks  of  the  carrier  nor  paid  for 
by  the  carrier  when  standing  idle.  Primarily  demurrage  is  imposed 
by  a  railroad  to  compel  prompt  loading  and  unloading  of  cars.  This 
is  a  proper  regulation.  The  Commission  fully  recognizes  the  right 
of  a  carrier  to  secure  the  fullest  practicable  use  of  its  equipment  and 
to  be  recompensed  for  delays  caused  by  the  negligence  and  indiffer- 
ence of  shippers  and  consignees.  Such  principle,  however,  does  not 
carry  with  it  by  necessary  implication  the  right  to  make  a  charge 
when  no  service  is  given.  And  upon  what  basis  can  it  be  justly  said 
that  a  consignee,  who  owns  his  own  sidetrack  upon  which  rests  a  tank 
car  furnished  by  his  consignor,  may  be  subjected  to  a  per  diem  of  $2 
for  demurrage  by  a  carrier  which  owns  neither  track  nor  car?  What 
is  the  carrier  giving,  what  service  is  it  rendering  for  which  it  should 
be  paid  while  such  car  is  on  the  private  track?  If  the  carrier  paid 
a  daily  rental  for  the  car,  whether  moving  or  not,  it  would  clearly 
have  the  right  to  exact  a  payment  for  unreasonable  delay  on  the  part 
of  shipper  or  consignee;  or  if  it  furnished  the  track  upon  which  the 
car  stood  it  might  likewise,  and  properly,  make  a  charge  for  the  use 
of  the  track.  These  tank  cars  are,  however,  not  owned  by  the  carrier, 
and  their  rental  is  paid  on  a  purely  mileage  basis.  We  must,  there- 
fore, treat  them  as  only  to  a  limited  degree  a  part  of  the  carrier's 
equipment. 

It  is,  therefore,  our  conclusion  that  private  cars  owned  by  shippers 
and  hired  to  carriers  upon  a  mileage  basis  are  subject  to  demurrage 
when  such  cars  stand  upon  the  tracks  of  the  carrier,  either  at  point  of 
origin  or  destination  of  shipment,  but  are  not  so  subject  when  upon 
either  the  private  track  of  the  owner  of  the  car  or  the  private  track 
of  the  consignee.  The  carrier  must  charge  demurrage  in  all  cases 
where  such  demurrage  is  imposed  by»  tariff  provision  upon  its  own 
equipment,  except  when  a  privately  owned  car  is  upon  a  privately 
owned  siding  or  track,  and  the  carrier  is  paying,  or  is  responsible  for, 
no  rental  or  other  charge  upon  such  car ;  and  a  privately  owned  car, 
in  the  sense  in  which  that  expression  is  here  used,  is  a  car  owned  and 
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used  by  an  individual,  firm  or  corporation  for  the  transportation  of 
the  commodities  which  they  produce  or  in  which  they  deaL 

In  expressing  this  opinion  the  Commission  is  not  to  be  regarded  as 
boimd  tiiiereby,  either  to  the  recognition  of  the  right  of  a  carrier  to 
refuse  to  furnish  proper  and  appropriate  facilities  for  the  shipment 
of  oil  or  any  other  commodity,  or  of  the  right  of  a  carrier  to  so  con- 
tract with  a  shipper  for  the  use  of  facilities  as  to  permit  any  dis- 
crimination as  between  shippers  or  consignees. 
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No.  1248. 
GOFF-KIRBY  COAL  COMPANY 

V. 

BESSEMER  &  LAKE  ERIE  RAILROAD  COMPANY. 


No.  1249. 

I 

BUTTS  CANNEL  COAL  COMPANY 

V. 

BESSEMER  &  LAKE  ERIE  RAILROAD  COMPANY. 


Buhmitted  April  6,  1908.    Decided  ApHl  H,  1908. 


Where  the  defendant  has  In  effect  a  rate  upon  bituminous  coal  It  should  apply 
that  rate  to  the  transportation  of  cannel  coal. 

Kline^  Tolles  &  Goff  for  complainants. 
G.  E,  Shaw  for  defendant 

liEPORT  OF  THE  COMMISSION. 

Prouty,  Commissioner: 

These  two  cases  were  heard  together  and  present  the  same  question, 
which  is,  'What  rate  shall  the  defendant  apply  for  the  transportation 
of  cannel  coal? 

Cannel  coal  is  a  variety  of  bituminous  coal  high  in  volatile  matter, 
high  in  ash,  low  in  fixed  carbon.  It  is  worthless  for  steam  purposes 
and  is  little  used  for  the  production  of  heat.  It  was  formerly  sold 
largely  to  gas  companies  for  the  enriching  of  their  product,  but  to-day 
oil  has  mainly  supplanted  it  in  the  gas  plant.  In  some  instances  it  is 
used  for  general  domestic  purposes,  but  not  to  a  considerable  extent 
It  burns  with  a  clear  flame,  is  easily  ignited,  and  clean  to  handle — 
qualities  which  adapt  it  especially  for  use  in  grates,  to  which  it  is 
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mainly  confinccl.  Many  persons  whose  houses  are  heated  and  whose 
cooking  is  done  with  other  fuel  use  cannel  coal  in  their  fireplaces. 

The  cost  of  mining  this  coal  is  considerably  greater  than  with 
other  varieties  of  bituminous  coal.  The  complainants  operate  a  can- 
nel coal  mine  and  a  bituminous  coal  mine  in  close  proximity.  Tley 
pay  the  miner  $1  per  ton  for  the  cannel  coal  and  53  cents  per  ton  for 
the  bituminous  coal.  The  price  of  the  complainants'  cannel  coal  at 
the  mine  is  about  $2.75,  while  the  bituminous  coal  sells  for  $1.25. 
Tlie  higher  grades  of  domestic  coal  sell  for  from  $2  to  $2.50  at  the 
mine.  The  slack  resulting  in  the  mining  of  cannel  coal  sells  for  from 
25  to  50  cents  per  ton  only,  since  it  has  little  value  for  steam  purposes. 

The  specific  gravity  of  cannel  coal  is  about  the  same  as  that  of  or- 
dinary bituminous  coal,  and  it  is  susceptible  of  equally  heavy  loading. 
In  actual  practice  the  loading  is  generally  somewhat  lighter,  for  the 
reasons,  first,  that  where  shipment  is  made  for  considerable  flisfAfi4«^ 
it  is  desirable  to  use  the  box  car,  which  can  be  closed,  thereby  prevent- 
ing theft  of  the  coal ;  second,  since  this  coal  is  used  for  a  special  pur- 
pose and  in  comparatively  small  quantities,  it  is  often  possible  to  sell 
a  carload  of  20  tons  where  a  carload  of  50  tons  would  not  be  taken. 

Owing  to  the  superior  quality  of  this  coal  for  use  in  grates,  it  can  be 
sold  in  many  localities  at  a  considerably  higher  price  per  ton  than 
otlicr  coals,  and  this  givas  to  it  a  much  wider  distribution  than  at- 
taches to  ordinary  soft  coal.  The  complainants  were  asked  to  state 
the  points  to  which  they  made  shipment  of  this  coal  during  the  month 
of  January,  1908,  and  have  filed  such  a  statement.  This  statement  has 
been  further  amplified  by  the  defendant  in  its  brief  from  the  records 
of  the  railway  company.  Assuming  the  detail  given  in  the  brief  to 
be  correct,  we  print  below  the  carloads  and  stations  to  which  the  com- 
plainants made  shipment  during  the  above  month: 


Destination. 


'No.ofI 
cars. 


Armour,  8.  Dak 

Andovcr.  Ohio 

IJevcrly.  Mass 

Proctor,  hlti<A 

Moinroe,  MIcli.__ 

Mcadvillo.  Pa 

Milwaukee,  Wis 

Mankato,  Mlnu... 

Butler,  Ind 

Butler,  Pa— 

Brantford.  Ontario 

Boston,  Muss 

Benson,  Minn 

Blddcford,  Me 

Browns  Valley,  Minn 

Oambrlilgc  Springs,  Pa- 
Cornwall.  Ontario 

Ooldwator.  Mich 

Oollinwood,  Ohio 

Oornfng,  N.  Y 

Oleveland,  Ohio 

Dallas,  a.  Dak — . 

Elmira,  N.  Y 


Destlnatlo'i. 


jNo.of 
i  cars. 


Erie,  Pa ' 

Euclid,  Ohio J 

Frewaburg.  N.  Y ' 

Grepnville,  Pa 

Qlencoe,  N.  Dak 

Olrard.  Pa i 

Hamilton,  Outario 

Huntiugtou,  Ind 

Jefferson,  Ohio 

Kinfirston,  Ontario 

Kalamazoo,  Mich... 

La  Crosso,  Wis 

Mystic  Wharf.  Mass... 

Manlstique.  Mich 

MahoTiInfir,  Ohio 

Natick,  Mass 

New  York,  N.  Y 

Newark,  N.  J 

North  Carabridsre,  Mass. 

Niagara  Palls,  N.  Y 

North  Toronto,  Ontario 

Osgood.  Pa 

Ottawa.  Ontario 


Destination. 


Vo.of 


Paw  Paw,  Mich 

Port  RlchmondL  N.  Y 

Portland,  Me 

Painesvllle.  Ohio 

Toronto,  Ontario . 

RoUing  Prairie.  Ind 

Salem,  Mass....      

Sorutb  Sharon,  Pa 

South  ProTldMice,  R.  I.^ 

Spring  Valley.  Minn 

St.  Paul,  Minn 

Suspension  Bridge,  N.  Y 
Tracy,  Minn 


Venango,  Pa 

Wllloughby.  Ohio 

Windham.  Ohio 

Washington,  D.  O 

Westfleld.  N.  Y 

Warren,  Ohio 

Total 
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The  above  statement  shows  perfectly  the  character  of  the  distribu- 
tion of  this  commodity.  It  is  plain  that  many  of  the  elements  which 
make  the  handling  of  soft  coal  extremely  desirable,  even  at  low  rates, 
do  not  attach  to  the  transportation  of  this  cannel  coal. 

It  is  a  general  rule  that  anthracite  coal  takes  a  somewhat  higher  rate 
than  bituminous  coal.  In  many  parts  of  the  country  bituminous  coal 
itself  is  classified  for  the  purpose  of  fixing  freight  charges.  Lump 
coal  takes  a  higher  rate  than  slack,  and  a  third  intermediate  class  is 
often  established.  The  defendant  makes  no  distinction  between  dif- 
ferent forms  of  bituminous  coal,  its  charge  for  the  transportation  of 
slack  being  exactly  the  same  as  that  for  the  transportation  of  lump. 
It  has,  in  the  past,  in  some  instances,  applied  to  this  cannel  coal  its 
bituminous  coal  rate  and  in  some  instances  has  applied  a  higher  rate. 
It  has  in  many  cases  established  a  coal  rate  entirely  for  the  purpose 
of  moving  this  cannel  coal ;  in  other  instances,  it  has  sought  to  apply 
to  cannel  coal  its  sixth  class  rate.  Its  tariffs  are  in  hopeless  confu- 
sion, and  it  was  stated  by  the  general  freight  agent  of  the  defendant, 
upon  the  hearing,  that  as  a  result  of  this  investigation  it  desired  to 
put  those  tariffs  upon  some  consistent  basis. 

There  is  very  much  in  this  case  to  indicate  that  cannel  coal  might 
properly  be  distinguished  from  ordinary  bituminous  coal  in  deter- 
mining the  rates  and  conditions  under  which  it  shall  be  carried.  The 
incidents  of  its  carriage  are  different.  It  does  not  move  in  large 
quantities  to  particular  places,  but  is  widely  distributed — a  carload 
here  and  a  carload  there.  The  loading  is  less  both  for  physical  and 
for  commercial  reasons  than  would  ordinarily  obtain  with  bituminous 
coal.  The  .service  costs  the  carrier  more  and  is  of  more  value  to  the 
shipper.  There  is  reason  for  the  thought  that  a  rate  75  per  cent  of 
the  sixth  class  rate,  applicable  generally  with  a  minimum  of  45,000 
pounds,  would  be  in  every  respect  a  more  logical  and  satisfactory 
rate  from  the  carrier's  standpoint  and  a  better  rate  for  the  operator. 

It  was  suggested  upon  the  hearing  that  perhaps  some  such  tariff 
ought  to  be  established,  but  the  complainants  insisted  that  the  result 
would  be  to  shut  up  this  mine.  The  defendant  has  not  in  the  past 
distinguished  between  different  forms  of  bituminous  coal  and  has 
generally  transported  this  cannel  coal  as  bituminous  coal.  This 
mine  has  been  in  the  main  operated  and  developed  under  that  sys- 
tem of  rates.  Cannel  coal  from  other  mines  with  which  this  coal 
comes  into  competition  is,  as  a  rule,  transported  upon  the  soft  coal 
rate.  There  is  nothing  in  the  physical  attributes  of  this  coal  to  dis- 
tinguish it  from  bituminous  coal  proper;  indeed,  it  appeared  that 
one  mine  upon  the  line  of  the  defendant  had  been  shipping  cannel 
coal  as  bituminous  without  the  knowledge  of  the  defendant.  We 
think,  on  the  whole,  that  where  the  defendant  has  a  rate  applicable 
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to  the  transportation  of  bituminous  coal  it  should  apply  that  rate 
to  the  cannel  coal  of  the  complainants.  We  do  not  mean,  however, 
that  it  is  the  duty  of  this  defendant  to  establish  rates  upon  the  low 
basis  of  most  bituminous  coal  rates,  for  the  sole  purpose  of  moving 
this  commodity  of  the  complainants.  If  the  complainants  desire  to 
reach  markets  which  the  bituminous  coal  produced  upon  the  defend- 
ant's line  can  not  expect  to  reach,  a  higher  charge  may  properly  be 
imposed. 

Cannel  coal  is  classified  as  sixth  class,  while  bituminous  coal  is  not 
classified  at  all.  To  avoid  confusion,  therefore,  the  defendant  should 
either  eliminate  cannel  coal  from  the  classification  or  should  include 
it,  in  terms,  in  its  tariffs  covering  the  transportation  of  soft  coal.  If 
named  in  the  coal  tariffs  of  the  defendant  and  left  as  now  in  the 
classification,  the  effect  would  be  to  apply  the  bituminous  rate  where 
one  is  in  effect  and  to  leave  cannel  coal  to  move  under  the  sixth  class 
rate  where  no  specific  soft  coal  rate  is  named. 

The  defendant  has  in  the  past,  in  some  instances,  charged  more 
than  the  bituminous  coal  rate  for  the  transportation  of  complainants' 
cannel  coal,  and  the  complainants  ask  as  reparation  the  difference  be- 
tween the  amount  so  paid  and  what  would  have  been  paid  under  the 
tariff  applicable  to  bituminous  coal.  These  complaints  were  filed 
August  28, 1907,  and  the  defendant  contends  that  with  respect  to  all 
payments  made  prior  to  the  passage  of  the  amended  act,  June  29, 
1906,  these  claims  are  outlawed.  That  act  provides  that  complaints 
for  the  recovery  of  damages  shall  be  filed  with  the  Commission  within 
two  years  from  the  time  when  the  cause  of  action  accrued,  ''Provided^ 
That  claims  accrued  prior  to  the  passage  of  this  act  may  be  pre- 
sented within  one  year." 

The  defendant's  position  is  that  the  act  was  "  passed  "  on  June  29, 
1906,  and  that  therefore  this  petition,  not  having  been  filed  within 
the  year,  can  not  relate  back  of  June  29.  If,  however,  by  "  passage  " 
is  to  be  intended  the  day  on  which  the  act  took  effect,  then  reckoning 
sixty  days  from  June  29,  the  act  took  effect  on  August  28,  and  one 
year  from  the  taking  effect  of  the  act  would  have  expired  at  mid- 
night, August  27.  Hence,  this  petition,  which  was  not  filed  until  the 
following  day,  was  not  within  the  year.  We  have  heretofore  ruled 
that  the  filing  of  a  petition  on  the  28th  day  of  August,  1907,  was 
within  the  proviso  that  claims  accruing  prior  to  the  passage  of  the 
act  might  be  presented  within  one  year,  and  to  that  ruling  we  adhere. 

All  questions  of  reparation  are  reserved.  It  does  not  follow  that 
because  a  rate  is  reduced  for  the  future,  damages  will  be  allowed  in 
all  cases  where  that  rate  has  been  exceeded  in  the  past.  The  parties 
stated  upon  the  hearing  that  they  could  probably  agree  upon  the 
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amount  of  reparation  when  the  Commission  had  determined  the  rate. 
Assuming  that  these  charges  were  collected  in  accordance  with  the 
published  tariff,  no  part  of  them  could  be  refunded  by  the  defendant 
to  the  complainants  without  an  order  of  this  Commission,  If,  there- 
fore, the  parties  agree  upon  the  amount,  they  should  indicate  to  the 
Commission  in  detail  the  adjustment  which  they  have  reached.  If 
this  seems  to  be  in  accordance  with  our  decision,  an  order  will  be 
made  accordingly.  If  the  parties  do  not  agree,  the  matter  will  be 
referred  to  an  examiner  to  state  the  facts,  upon  which  the  Commission 
will  dispose  of  the  matter, 
13  I,  C.  C.  Rep. 
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No.  1315. 

JOHNSTON  &  LARIMER   DRY  GOODS   COMPANY  AND 
COX-BLODGETT  DRY  GOODS  COMPANY. 


ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 
CHICAGO  &  EASTERN  ILLINOIS  RAILROAD  COMPANY 
CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COM 
PANY;  DENVER,  ENID  &  GULF  RAILROAD  COMPANY 
FORT  SMITH  &  ^VESTERN  RAILROAD  COMPANY;  GULF, 
COLORADO  &  SANTA  FE  RAILWAY  COMPANY;  KAN 
SAS  CITY,  MEXICO  &  ORIENT  RAILWAY  COMPANY 
KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY;  MID 
LAND  VALLEY  RAILROAD  COMPANY;  MISSOURI,  KAN 
SAS  &  TEXAS  RAILWAY  COMPANY;  MISSOURI,  KAN 
SAS  &  TEXAS  RAILWAY  COMPANY  OF  TEXAS;  MIS 
SOURI,    OKLAHOMA    &   GULF    RAILWAY    COMPANY 
MISSOURI  PACIFIC  RAILWAY  COMPANY;  ST.  LOtTIS 
IRON  MOUNTAIN  &  SOUTHERN  RAILWAY  COMPANY, 
AND      LEASED,      OPERATED,      AND      INDEPENDENT 
LINES;  OKLAHOMA  CENTRAL  RAILWAY  COMPANY 
ST.  LOUIS  &  SAX  FRANCISCO  RAILROAD  COMPANY 
ST.  LOUIS,  EL  RENO  &  WESTERN  RAILWAY  COMPANY 
ALABAMA  GREAT  SOUTHERN  RAILROAD  COMPANY 
ALABAMA  &  VICKSBURG  RAILWAY  COMPANY;  ALGO- 
MA  CENTRAL  STEAMSHIP  COMPANY;  ERIE  &  WEST- 
ERN TRANSPORTATION  COMPANY;  ANN  ARBOR  BAIL- 
ROAD    COMPANY;    ASHLEY    &    DUSTINS'    STEAMER 
LINE;  ATLANTA  &  WEST  POINT  RAILROAD  COMPANY; 
ATLANTIC  COAST  LINE  RAILROAD  COMPANY;  BALTI- 
MORE &  OHIO  RAILROAD  COMPANY;  BALTIMORE  A 
OHIO  SOUTHWESTERN  RAILROAD  COMPANY;  BALTI- 
MORE STEAM  PACKET  COMPANY;  BARRY  TRANSPOR- 
TATION COMPANY;  BESSEMER  &  LAKE  ERIE  RAIL- 
ROAD   COMPANY;    BOSTON    &    ALBANY    RAILROAD 
COMPANY;  BOSTON  &  MAINE  RAILROAD;  BUFFALO, 
ROCHESTER    &    PITTSBURG     RAILWAY    COMPANY; 
CANADA  ATLANTIC  TRANSIT  COMPANY;  CANADIAN 
PACIFIC  RAILWAY  COMPANY;  CENTRAL  OF  GEORGIA 
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RAILWAY  COMPANY;  CENTRAL  INDIANA  RAILWAY 
COMPANY;  CENTRAL  VERMONT  RAILWAY  COMPANY; 
CHARLESTON  &  AVESTERN  CAROLINA  RAILWAY  COM- 
PANY; CHESAPEAKE  &  OHIO  RAILWAY  COMPANY; 
CHESAPEAKE  STEAMSHIP  COMPANY;  CHICAGO 
&  ALTON  RAILROAD  COMPANY;  CHICAGO,  BUR- 
LINGTON &  QUINCY  RAILROAD  COMPANY;  CHI- 
CAGO &  CALUMET  RIVER  RAILROAD  COMPANY; 
CHICAGO,  CINCINNATI  &  LOUISVILLE  RAILROAD 
COMPANY;  CHICAGO  &  ERIE  RAILROAD  COM- 
PANY; CHICAGO  &  GRAND  TRUNK  RAILWAY  COM- 
PANY; CHICAGO  &  ILLINOIS  WESTERN  RAILROAD 
.  COMPANY;  CHICAGO  GREAT  WESTERN  RAILWAY 
COMPANY;  CHICAGO,  INDIANA  &  SOUTHERN  RAIL- 
ROAD COMPANY;  CHICAGO,  INDIANAPOLIS  &  LOUIS- 
VILLE RAILWAY  COMPANY;  CHICAGO,  MILWAUKEE  & 
ST.  PAUL  RAILWAY  COMPANY;  CHICAGO  NORTHERN 
NAVIGATION  COMPANY;  CHICAGO  &  NORTHWESTERN 
RAILWAY  COMPANY;  CHICAGO,  PEORIA  &  ST.  LOUIS 
RAILWAY  COMPANY  OF  ILLINOIS;  CHICAGO,  ST. 
PAUL,  MINNEAPOLIS  &  OMAHA  RAILWAY  COMPANY; 
CHICAGO  TERMINAL  TRANSFER  RAILROAD  COM- 
PANY;  CINCINNATI  &  MUSKINGUM  VALLEY  RAIL- 
ROAD  COMPANY;  CINCINNATI,  HAMILTON  &  DAYTON 
RAILWAY  COMPANY,  AND  JUDSON  HARMON,  RE- 
CEIVER THEREOF;  CINCINNATI,  LEBANON  &  NORTH- 
ERN RAILWAY  COMPANY;  CINCINNATI,  NEW  OR- 
LEANS &  TEXAS  PACIFIC  RAILWAY  COMPANY;  CIN- 
CINNATI NORTHERN  RAILROAD  COMPANY;  CLEVE- 
LAND, AKRON  &  COLUMBUS  RAILWAY  COMPANY; 
CLEVELAND  &  BUFFALO  TRANSIT  COMPANY;  CLEVE- 
LAND, CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAILWAY 
COMPANY;  CLEVELAND,  LORAIN  &  WHEELING  RAIL- 
WAY COMPANY;  CLYDE  STEAMSHIP  COMPANY; 
CROSBY  TRANSPORTATION  COMPANY;  DELAWARE  & 
HUDSON  COMPANY;  DELAWARE  RIVER  TRANSPOR- 
TATION COMPANY;  DESERONTO  NAVIGATION  COM- 
PANY, LIMITED;  DETROIT  &  BUFFALO  STEAMBOAT 
COMPANY;  DETROIT  &  CLEVELAND  NAVIGATION 
COMPANY;  DETROIT,  TOLEDO  &  IRONTON  RAILWAY 
COMPANY;  DETROIT  &  TOLEDO  SHORE  LINE  RAIL- 
ROAD COMPANY;  DIAMOND  JO  LINE  STEAMERS; 
DUNKLEY- WILLIAMS  COMPANY;  EI/J  IN,  JOLIET  & 
EASTERN  RAILWAY  COMPANY;  ERIE  RAILROAD  COM- 
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PANY;  FLORIDA  EAST  COAST  RAILWAY  COMPANY; 
FORT  WAYNE,  CINCINNATI  &  LOUISVILLE  RAILROAD 
COMPANY;  GALVESTON,  HARRISBURG  &  SAN  AN- 
TONIO  RAILWAY  COMPANY;  GEORGIA  RAILROAD 
COMPANY;  GEORGIA  SOUTHERN  &  FLORIDA  RAIL- 
WAY COMPANY;  GOODRICH  TRANSIT  COMPANY; 
GRAHAM  &  MORTON  TRANSPORTATION  COMPANY; 
GRAND  TRUNK  RAILWAY  COMPANY;  GULF  &  INTER- 
STATE RAILWAY  COMPANY  OF  TEXAS;  HOUSTON  A 
TEXAS  CENTRAL  RAILROAD  COMPANY;  HOUSTON  &  ' 
SHREVEPORT  RAILROAD  COMPANY;  HOUSTON,  EAST 
&  WEST  TEXAS  RAILWAY  COMPANY;  HUNTSVILLE, 
LAKE  OF  BAYS  &  LAKE  SIMCOE  NAVIGATION  COM- 
PANY; ILLINOIS  CENTRAL  RAILROAD  COMPANY; 
ILLINOIS  TERMINAL  RAILROAD  COMPANY;  INTER- 
NATIONAL &  GREAT  NORTHERN  .  RAILROAD  COM- 
PANY; INTERSTATE  CAR  TRANSFER  COMPANY;  IOWA 
CENTRAL  RAILWAY  COMPANY;  INDIANA  HARBOR 
BELT  RAILROAD  COMPANY;  INDIANAPOLIS  SOUTH- 
ERN  RAILROAD  COMPANY;  KANSAS  SOUTHWESTERN 
RAILWAY  COMPANY;  LAKE  ERIE  &  WESTERN  RAIL- 
ROAD COMPANY;  LAKE  ONTARIO  &  BAY  OF  QUINTE 
STEAMBOAT  COMPANY,  LIMITED;  LAKE  MICHIGAN 
CAR  FERRY  TRANSPORTATION  COMPANY;  LAICE 
SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COMPANY; 
LOUISIANA  RAILWAY  &  NAVIGATION  COMPANY; 
LOUISIANA  WESTERN  RAILROAD  COMPANY;  LOUIS- 
VILLE, HENDERSON  &  ST.  LOUIS  RAILWAY  COMPANY; 
LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY; 
MACON  &  BIRMINGHAM  RAILWAY  COMPANY.;  MACON, 
DUBLIN  &  SAVANNAH  RAILROAD  COMPANY;  MAINE 
CENTRAL  RAILRPAD  COMPANY;  MALLORY  STEAM- 
SHIP COMPANY;  MARIETTA,  COLUMBUS  &  CLEVE- 
LAND RAILROAD  COMPANY;  MERCHANTS'  &  MINERS' 
TRANSPORTATION  COMPANY;  MICHIGAN  CENTRAL 
RAILROAD  COMPANY;  MICHIGAN  SALT  TRANSPOR- 
TATION COMPANY;  MINNEAPOLIS  &  ST.  LOUIS  RAIL- 
ROAD COMPANY;  MINNEAPOLIS,  ST.  PAUL  &  SAULT 
STE.  MARIE  RAILWAY  COMPANY;  MOBILE  &  OHIO 
RAILROAD  COMPANY ;  MORGAN'S  LOUISIANA  &  TEXAS 
RAILROAD  &  STEAMSHIP  COMPANY;  NASHVILLE, 
CHATTANOOGA  &  ST.  LOUIS  RAILWAY  COMPANY; 
NEW  JERSEY  &  NEW  YORK  RAILROAD  COMPANY; 
NEW  ORLEANS  &  NORTHEASTERN  RAILROAD  COM- 
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PANY;  NEW  ORLEANS  &  NORTHWESTERN  RAILROAD 
COMPANY;  NEW  ORLEANS  TERMINAL  COMPANY; 
NEW  YORK,  CHICAGO  &  ST.  LOUIS  RAILROAD  COM- 
PANY; NEW  YORK,  NEW  HAVEN  &  HARTFORD  RAIL- 
ROAD  COMPANY;  NEW  YORK,  ONTARIO  &  WESTERN 
RAILWAY  COMPANY;  NEW  YORK,  PHILADELPHIA  & 
NORFOLK  RAILROAD  COMPANY;  NEW  YORK,  SUSQUE- 
HANNA &  WESTERN  RAILROAD  COMPANY;  NIAGARA 
NAVIGATION  COMPANY,  LIMITED;  NORFOLK  & 
PORTSMOUTH  BELT  LINE  RAILROAD  COMPANY; 
NORFOLK  &  SOUTHERN  RAILWAY  COMPANY;  NOR- 
FOLK &  WESTERN  RAILWAY  COMPANY;  NORTHERN 
MICHIGAN  TRANSPORTATION  COMPANY;  NORTHERN 
NAVIGATION  COMPANY  OF  ONTARIO,  LIMITED; 
NORTHERN  PACIFIC  RAILWAY  COMPANY;  NORTH- 
ERN OHIO  RAILWAY  COMPANY;  OCEAN  STEAMSHIP 
COMPANY  OF  SAVANNAH;  OLD  DOMINION  STEAM- 
SHIP COMPANY;  OTTAWA  RIVER  NAVIGATION  COM- 
PANY; PENNSYLVANIA  COMPANY;  PENNSYLVANIA 
RAILROAD  COMPANY;  PERE  MARQUETTE  RAILROAD 
COMPANY,  AND  JUDSON  HARMON  RECEIVER  THERE- 
OF; PHILADELPHIA,  BALTIMORE  &  WASHINGTON 
RAILROAD  COMPANY;  PITTSBURG,  CINCINNATI,  CHI- 
CAGO  &  ST.  LOUIS  RAILWAY  COMPANY;  PITTSBURG, 
FORT  WAYNE  &  CHICAGO  RAILWAY  COMPANY; 
PITTSBURG  &  LAKE  ERIE  RAILROAD  COMPANY; 
QUINCY,  OMAHA  &  KANSAS  CITY  RAILROAD  COM- 
PANY; RAHWAY  VALLEY  RAILROAD  COMPANY; 
RICHMOND,  FREDERICKSBURG  &  POTOMAC  RAIL- 
ROAD COMPANY;  RIDEAU  LAKES  NAVIGATION  COM- 
PANY, LIMITED;  SEABOARD  AIR  LINE  RAILWAY; 
SOUTHERN  PACIFIC  COMPANY;  SOUTHERN  RAILWAY 
C(JMPANY;  SOUTHERN  RAILWAY  COMPANY  IN  MIS- 
SISSIPPI; ST.  LOUIS  &  HANNIBAL  RAILWAY  COM- 
PANY; ST.  LOUIS,  KANSAS  CITY  &  COLORADO  RAIL- 
ROAD COMPANY;  ST.  LOUIS  MERCHANTS'  BRIDGE 
TERMINAL  RAILWAY  COMPANY;  ST.  LOUIS,  SAN 
FRANCISCO  &  TEXAS  RAILWAY  COMPANY;  ST.  LOUIS 
SOUTHWESTERN  RAILWAY  COMPANY;  ST.  LOUIS 
SOUTHWESTERN  RAILWAY  COMPANY  OF  TEXAS; 
TERMINAL  RAILROAD  ASSOCIATION  OF  ST.  LOUIS; 
TEXAS  &  PACIFIC  RAILWAY  COMPANY;  TEXAS  & 
NEW  ORLEANS  RAILROAD  COMPANY;  TOLEDO  & 
OHIO  CENTRAL  RAILWAY  COMPANY;  KANAWHA  & 
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MICraGAN  RAILWAY  COMPANY;  TOLEDO,  PEORLA.  A 
WESTERN  RAILWAY  COMPANY;  TOLEDO,  ST.  LOUIS 
&  WESTERN  RAILROAD  COMPANY;  TRENT  VALLEY 
NAVIGATION  COMPANY,  LIMITED;  TRINITY  A  BRAZOS 
VALLEY  RAILWAY  COMPANY;  TURBINE  STEAMSHIP 
COMPANY,  LIMITED;  UNITED  STATES  &  DOMINION 
TRANSPORTATION  COMPANY;  VANDALIA  RAILROAD 
COMPANY;  VICKSBURG,  SHREVEPORT  &  PACIFIC 
RAILWAY  COMPANY;  VIRGINIA  &  SOUTHWESTERN 
RAILWAY  COMPANY;  WABASH,  CHESTER  &  WESTERN 
RAILROAD  COMPANY;  WABASH  RAILROAD  COM- 
PANY; WABASH  PITTSBURG  TERMINAI<  RAILWAY 
COMPANY;  WASHINGTON  COUNTY  RAILWAY  COM- 
PANY; WESTERN  &  ATLANTIC  RAILROAD  COMPANY; 
WESTERN  MARYLAND  RAILROAD  COMPANY;  WEST- 
ERN  RAILWAY  COMPANY  OF  ALABAMA;  WHEEUNQ 
&  LAKE  ERIE  RAILROAD  COMPANY;  WHITE  STAR 
LINE;  WIGGINS  FERRY  COMPANY;  WISCONSIN  CEN- 
TRAL RAILWAY  COMPANY;  YAZOO  &  MISSISSIPPI 
VALLEY  RAILROAD  COMPANY;  CENTRAL  RAILROAD 
COMPANY  OF  NEW  JERSEY;  DELAWARE,  LACKA- 
WANNA &  WESTERN  RAILROAD  COMPANY;  LEHIGH 
VALLEY  RAILROAD  COMPANY;  NEW  YORK  CENTRAL 
&  HUDSON  RIVER  RAILROAD  COMPANY;  PHILADEL- 
PIIIA  &  READING  RAILWAY  COMPANY,  AND  WEST 
SHORE  RAILROAD  COMPANY. 


Bulmitted  ApHl  1,  1908.    Decided  April  U,  1908. 


1.  Itates  on  cotton  piece  goods  from  Atlantic  seaboard  territory  to  Wldhlta, 

Kans.,  via  Galveston,  Tex.,  sbould  'not  exceed  11.25  pw  100  poanda. 
Tbls  recognizes  a  differential  of  32  cents  against  Wichita,  which  under 
normal  conditions  and  upon  the  present  basis  of  rates  ought  not  to  be 
exceeded. 

2.  The  present  rate  upon  knit  goods  from  Atlantic  seaboard  territory  to  Wlcblta 

via  Galveston  of  $1.64},  producing  a  differential  against  Wichita  of  26} 
cents,  is  not  unjust  or  unreasonable. 

A.  E.  II elm  for  complainants. 

Robert  Dunlap  and  J.  L.  Coleman  for  Atchison,  Topeka  &  Santa 
Fe  Railway  Company;  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany; Denver,  Enid  &  Gulf  Railway  Company;  Gulf  &  Interstate 
Railway  Company,  and  Kansas  Southwestern  Railway  Company. 
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M.  Z.  Clardy  and  James  C.  Jejfery  for  Missouri  Pacific  Railway 
Company ;  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company, 
and  New  Orleans  &  Northwestern  Railway  Company. 

M.  A.  Stedman  and  J.  0.  Jefery  for  International  &  Great  North- 
em  Railroad  Company. 

E.  B,  Peirce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company 
and  St.  Louis  &  San  Francisco  Railroad  Company. 

S.  A.  Lynde  for  Terminal  Bureau  Association  of  St.  Louis  and 
Merchants'  Bridge  Terminal  Railway  Association. 

A.  R.  Sheriff  for  Chicago  &  Calumet  River  Railroad  Company. 

G.  F.  Grattan  for  Railroad  Commission  of  Kansas,  Intervener. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

The  rates  involved  are  those  on  knit  goods  and  cotton  piece  goods 
from  eastern  producing  points  to  Wichita,  Kans.,  as  compared  with 
those  of  Kansas  City,  Mo.  The  question  presented  can  only  be 
understood  by  careful  attention  to  the  routes  by  which  this  traffic  may 
move  and  the  manner  in  which  the  rates  applicable  by  these  different 
routes  are  constructed.  The  routes  are  three,  and  for  the  purposes 
of  statement  it  may  be  assumed  that  the  point  of  origin  in  all  cases 
is  New  York  City. 

The  first  is  termed  the  all-rail  route,  from  the  fact  that  the  move- 
ment is  by  rail  over  the  entire  distance.  Rates  by  this  route  to  Kan- 
sas City  and  points  west  in  Kansas  are  combinations  upon  the  Missis- 
sippi and  Missouri  rivers.  The  rate  on  cotton  piece  goods  from  New 
York  to  St.  Ijouis  is  65  cents,  from  St.  Louis  to  Kansas  City  35  cents, 
making  a  through  rate  of  $1.  Ordinarily  the  rate  to  a  Kansas  point, 
like  Wichita,  would  be  formed  by  adding  to  this  $1  the  local  rate 
from  Kansas  City,  which,  in  this  case,  is  66  cents.  Inasmuch,  how- 
ever, as  the  short-line  distance  from  St.  Louis  to  Wichita  is  south  of 
Kansas  City,  a  rate  of  96  cents  is  named  on  cotton  piece  goods  from 
St.  Louis  to  Wichita.  This,  if  added  to  the  65  cents  from  New 
York  to  St.  Louis,  would  produce  a  through  rate  to  Wichita  of  $1.61. 
In  point  of  fact,  this  rate,  for  reasons  not  necessary  to  state,  is  still 
further  reduced  5  cents,  so  that  the  actual  all-rail  rate  from  New  York 
to  Wichita  is  $1.56. 

The  second  route  is  the  ocean-and-rail,  so  called  because  the  trans- 
portation is  first  by  ocean  from  New  York  to  some  southern  port 
like  Norfolk  or  Savannah  and  thence  by  rail  to  destination.  From 
Noi'folk  or  Baltimore  the  route  would  ordinarily  be  through  St 
Louis,  while  from  a  more  southerly  port  it  might  move  through  some 
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southerly  Mississippi  Eiver  crossing.  The  Wichita  rate  is,  how- 
ever, determined  by  the  combination  upon  St.  Louis.  The  ocean- 
and-rail  rate  to  St.  Louis  is  7  cents  less  than  the  all-rail,  or  68  cents. 
To  this  is  added  35  cents  for  the  Kansas  City  rate,  which  is,  there- 
fore, 93  cents.  Properly,  96  cents  would  be  added  to  the  St.  Louis 
rate  to  form  the  through  ocean-and-rail  rate  from  New  York  to 
Wichita,  which  would  thus  be  $1.54.  In  fact,  the  rate  on  cotton 
piece  goods  by  this  route  is  $1.36,  and  the  reason  for  this  is  found 
in  the  third  route. 

This  is  ordinarily  known  as  the  "  Gulf  route,"  and  involves  a  car- 
riage by  water  to  some  Gulf  port,  ordinarily  Galveston,  from  which 
the  traffic  is  taken  to  destination  by  rail.  The  Gulf  route  was  the 
last  to  be  established,  and  formerly  the  rate  to  Wichita  by  that  route 
was  the  same  as  that  formed  in  the  manner  above  indicated,  via  the 
ocean-nnd-rail  route.  The  complainants  and  others  similarly  sit- 
uated have  earnestly  contended  in  the  past,  however,  that  Wichita, 
by  reason  of  its  proximity  to  the  Gulf,  was  entitled  to  a  better  rate 
than  one  formed  in  this  manner,  and  for  the  purpose  of  recognizing 
this  claim  the  rate  of  $1.36  on  cotton  piece  goods  was  established.  This 
rate  was  not  met  by  the  all-rail  lines,  but  was  met  by  the  ocean-and- 
rail  carriers,  as  above. 

Before  proceeding  further  with  this  discus^on  we  may  inquire 
what  the  interest  of  these  complainants  is.  They  are  wholesalers  of 
dry  goods  and  notions,  located  at  Wicliita.  Their  business  is  to 
bring  cotton  piece  goods  and  knit  goods  from  producing  mills  in  the 
East  to  Wichita,  and  to  reship  these  goods  from  Wichita  to  retailers 
at  various  points.  In  the  prosecution  of  this  business  they  are  in 
competition  with  similar  wholesalers  located  at  Kansas  City,  who, 
in  the  same  way,  bring  goods  from  the  East  to  Kansas  City  and  re- 
ship  them  to  the  same  points.  It  is  manifest  that  the  cost  at  which 
the  complainants  can  lay  their  goods  down  to  the  retailer  depends 
upon  the  freight  rate  from  the  point  of  production  to  Wichita,  plus 
the  rate  from  Wichita,  and  that  the  cost  to  the  Kansas  City  whole- 
saler involves  the  rate  to  Kansas  City,  plus  the  rate  from  Elansas 
City.  Now,  it  costs  the  complainants  $1.36  per  100  pounds  to  bring 
these  cotton  piece  goods  from  New  England  mills  to  Wichita,  while 
it  costs  the  Kansas  City  wholesaler  but  93  cents  per  100  pounds  to 
transport  the  same  commodity  to  Kansas  City.  Here,  then,  is  a  dis- 
advantage of  43  cents  per  100  pounds  against  the  complainants  in 
the  bringing  in  of  their  goods,  and  it  is  obvious  that  they  must,  rest 
under  a  greater  of  less  disadvantage  with  respect  to  the  total  trans- 
portation charge  at  all  points  where  the  rate  from  Wichita  is  not 
less  than  the  rate  from  Kansas  City,  by  this  same  43  cents. 
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Elaborate  tables  have  been  introduced  by  both  parties  for  the  pur- 
pose of  showing  the  exent  of  this  disadvantage.  It  is  unnecessary 
to  examine  in  detail  this  branch  of  the  case.  Suffice  it  to  say  that  in 
only  an  eirtremely  limited  territory,  extending  not  more  than  25  miles 
to  the  east  and  north,  and  from  100  to  200  miles  to  the  west  and 
south,  has  Wichita  the  advantage  of  an  equal  chance  in  the  freight 
rate;  at  all  other  points  the  advantage  is  with  Kansas  City  and  job- 
bers to  the  east. 

The  defendants  also  endeavor  to  minimize  the  effect  of  this  dis- 
crimination, urging  that  the  freight  rate  enters  but  slightly  into  the 
cost  of  these  commodities,  and  that  while  this  difference  in  freight 
may  be  a  quantity  capable  of  mathematical  statement,  it  is  practically 
negligible  in  the  transaction  of  their  business.  We  are  convinced 
from  this  and  many  other  cases  that  such  is  not  the  fact.  The  ad- 
justment of  freight  rates  largely  determines  where  this  business  shall 
be  conducted.  In  recent  years  the  dry  goods  wholesaling  business 
of  Wichita  has  not  kept  pace  with  that  upon  the  Missouri  River. 
We  can  entertain  no  doubt  but  that  the  adjustment  of  freight  rates 
is  a  most  serious  handicap  to  the  prosecution  of  a  wholesale  business 
in  a  commodity  like  dry  goods,  which  moves  at  the  same  rate  in  any 
quantity,  at  any  of  these  interior  Kansas  towns.  In  what  way,  then, 
can  this  adjustment  of  rates  be  changed  so  that  such  towns  will  enjoy 
equal  or  more  favorable  rate  facilities? 

Lines  operating  through  the  Gulf  establish  by  that  route  the  same 
rates  between  New  York  and  Kansas  City  as  obtain  by  ocean  and 
rail.  Two  of  these  lines,  the  Santa  Fe  and  the  Rock  Island,  rim 
through  Wichita  on  their  way  from  Galveston  to  Kansas  City,  and 
transport,  therefore,  through  Wichita,  cotton  piece  goods  from  New 
York  to  Kansas  City,  the  added  distance  from  Wichita  to  Kansas 
City  being  225  miles.  It  has  been  seen  that  the  rate  to  Kansas  City 
is  93  cents,  while  that  to  Wichita  is  $1.36,  and  the  first  claim  of  the 
complainants  is  that  these  defendants  violate  the  fourth  section  by 
charging  less  for  the  long  than  for  the  short  haul,  and  that  they 
should  be  ordered  to  maintain  no  higher  rate  at  Wichita  than  at 
Kansas  City. 

This  ground  of  complaint  can  not  be  sustained.  The  rate  from 
New  York  to  Kansas  City  is  not  made  nor  is  it  influenced  by  these 
Gulf  lines.  It  is  established  by  lines  from  the  east  and  without 
reference  to  lines  or  competition  from  the  west  or  south.  It  is  not 
an  abnormal  rate.  As  already  seen,  it  is  formed  by  combination 
upon  St.  Louis.  Rates  from  St.  Louis  to  Kansas  City  are  not  ex- 
tremely low ;  they  are  high  rather  than  low.  If  any  low  rate  is  in- 
volved, it  is  that  from  New  York  to  St.  Louis,  and  this  rate  was  in 
existence  before  there  was  a  Gulf  route.    It  is  therefore  in  every 
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sense  of  the  word  true  that  these  defendants  in  naming  a  rate  of  93 
cents  on  cotton  piece  goods  from  New  York  to  Kansas  City  simply 
meet  a  rate  which  they  find  in  effect  and  which  they  have  not  been 
instrumental  in  producing.  They  must  make  that  rate  or  they 
must  entirely  withdraw  from  the  business. 

The  Supreme  Court  of  the  United  States  has  held,  in  cases  too 
well  known  to  require  citation,  that  where  a  carrier  is  forced  to  es- 
tablish a  particular  rate  at  the  more  distant  point  by  competitive 
conditions  which  it  does  not  control  there  arises  out  of  this  fact  such 
a  difference  of  circumstance  and  condition  as  exempts  the  carrier 
from  the  prohibition  of  the  fourth  section.  It  would  be  difficult  to 
imagine  a  case  which  would  more  justly  require  the  application  of 
this  holding  of  the  Supreme  Court  than  the  one  before  us.  We  can 
not,  therefore,  direct  the  defendants  to  make  no  higher  rate  to 
Wichita  than  they  apply  at  Kansas  City. 

Nor  would  the  complainants  in  all  probability  derive  any  benefit 
from  such  an  order  if  one  were  made.  The  testimony  shows  that 
comparatively  little  traffic  moves  from  the  Atlantic  seaboard  through 
the  Gulf  either  to  Wichita  or  to  Kansas  City.  If  these  defendants 
operating  through  Wichita  were  required  to  jnnke  no  higher  rate 
to  the  Mi-ssouri  River  than  to  intermediate  points,  their  only  course 
would  be  to  withdraw  from  the  Missouri  River  business  and  thereby 
avoid  breaking  down  their  rates  to  points  south  of  Wichita  to  which 
they  do  carry  traffic.  These  rates  can  not  be  readjusted,  therefore, 
upon  the  thcorj'  that  they  are  in  violation  of  the  fourth  or  the  third 
sect  ion. 

It  is  equally  manifest  that  the  situation  can  not  be  remedied  by 
any  legitimate  change  in  rates  from  the  east  to  Kansas  City  and  to 
Wichita.  What  the  complainant  desires  is  not  a  reduction  of  the 
rate  to  Wichita,  but  a  reduction  of  the  difference  in  rate  between 
Kansas  City  and  Wichita.  If  the  rate  from  New  York  to  St.  Louis 
wei-e  to  be  reduced  the  complainants  would  be  in  no  respect  bene- 
fited, since  that  reduction  would  apply  equally  at  Kansas  City  and 
at  Wichita.  This  is  also  true  of  a  reduction  between  St.  Louis  and 
Kansas  City.  Hei-e,  again,  the  price  at  which  these  two  localities 
could  own  their  cotton  piece  goods  would  be  equally  affected.  A  re- 
duction from  Kansas  Cily  to  Wichita  would  not  benefit  the  com- 
plainants, for  while  the  complainants  might  obtain  their  goods 
cheaper,  the  Kansas  City  merchant  would  be  able  to  distribute  his 
goods  upon  a  rate  proportionately  less  than  before.  None  of  these 
reductions  would  change  the  relation  between  these  two  points. 

This  would  be  accomplished  by  making  a  through  rate  to  Wichita 
less  than  the  combination  upon  Kansas  City.  We  have  already  seen 
that  the  all-rail  rate  from  St.  Louis  to  Wichita  is  96  cents,  as  against 
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a  combination  of  $1,  and  we  have  further  seen  that  the  through  ocean- 
and-rail  rate  from  New  York  to  Wichita  is  14  cents  less  than  the 
combined  local  rates.  If  we  were  prepared  to  disregard  the  Missis- 
sippi and  Missouri  rivers  as  basing  lines,  it  is  doubtful  if  we  could 
properly  establish  a  through  rate  lower  than  the  sums  of  the  locals 
by  more  than  that  already  in  effect. 

All  this  is  but  another  way  of  saying  that  the  only  relief  for  which 
the  complainants  can  hope  must  come  through  a  reduction  of  the 
rate  via  Galveston  to  Wichita.  The  only  question  which  is  fairly 
open  in  this  case  is  upon  the  reasonableness  of  this  rate.  These  com- 
plainants, if  rates  are  to  be  established  with  reference  to  the  east, 
are  enjoying  as  favorable  an  adjustment  as  they  can  expect.  Does 
their  location,  with  respect  to  Galveston  and  the  Gulf,  entitle  them 
to  more  favorable  transportation  charges  from  the  northern  Atlantic 
seaboard  than  those  in  effect  upon  the  commodities  in  question? 

The  complainants  contend  that  the  rate  via  the  Gulf  to  Wichita 
ought  not  to  exceed  that  to  Kansas  City  from  the  east,  nor  is  this 
proposition  so  absurd  as  the  defendants  would  make  it  appear. 

It  is  true  that  the  distance  from  New  York  to  Wichita  via  Galves- 
ton is  3,000  miles,  twice  as  great  as  that  to  Kansas  City,  but  it  must 
be  remembered  that  of  this  3,000  miles,  2,300  is  water,  and  that  trans- 
portation by  water  over  long  distances  is  not  as  expensive  as  by  rail. 
It  is  10,000  miles  from  New  York  City  to  San  Francisco  through  the 
Straits  of  Magellan,  but  cotton  piece  goods  have  been  habitually 
carried  over  this  route  for  from  60  to  70  cents  per  100  pounds.  They 
are  to-day  being  transported  between  the  same  points,  via .  the 
Tehuantepec  route,  for  the  same  figure,  involving  a  water  carriage  of 
2,275  miles,  a  transfer  and  rail  haul  of  186  miles,  and  a  second  trans- 
fer and  water  haul  of  2,280  miles. 

It  is  quite  probable  that  the  actual  cost  of  transporting  cotton 
piece  goods  from  New  York  to  Wichita  via  Galveston  does  not  ex- 
ceed that  of  carrying  them  from  New  York  to  Kansas  City  via  the 
cheapest  route.  The  all-rail  haul  is  to  the  latter  point  1,300  miles  and 
over.  The  ocean-and-rail  movement  involves  a  rail  carriage  of  from 
1,100  to  1,800  miles,  depending  upon  the  route  selected.  If  the  goods 
move  through  some  Gulf  port  there  is  a  rail  carriage  of  not  less  than 
850  miles.  If,  therefore,  the  rate  were  to  be  measured  by  the  expense 
of  the  service,  it  is  probable  that  Wichita  would  to-day  enjoy  as  low 
a  rate  as  the  Missouri  Kiver. 

This  rate  of  $1.36  applies  not  only  from  New  York,  but  from  sea- 
board territory,  which,  broadly  speaking,  is  that  territory  lying  east 
of  the  BulTalo-Pittsburg  line  and  north  of  the  Potomac  River.  The 
goods  move  from  the  mill  to  New  York  upon  the  local  rate,  what- 
ever that  may  be,  and  this  rate  is  first  paid- or  absorbed  out  of  the 
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$1.36.  It  was  said  that  this  local  charge  from  the  mill  to  the 
board  would  average  15  cents  per  100  pounds,  and  there  is  in  addi- 
tion a  cartage  charge  from  the  depot  to  the  dock  which  amounts  to 
about  3  cents  per  100  pounds  more,  making  a  total  of  18  cents  which 
must  first  be  deducted  from  the  through  rate,  and  which  leaves  $1.18 
as  the  actual  amount  received  by  the  line  from  New  York  to  Wichita. 

Out  of  this  is  taken  5  per  cent,  or  6  cents,  to  defray  the  coast  of 
marine  insurance,  and  the  balance,  $1.12,  is  divided  between  the 
steamship  and  the  railroad — 35  per  cent  to  the  water  and  65  per  cent 
to  the  land.  The  rail  carriers  from  Galveston  to  Wichita  receive 
therefore  73  cents  per  100  pounds  for  the  transportation  of  these 
goods  700  miles. 

Cotton  piece  goods  are  first  class  under  the  Western  Classifica- 
tion, which  obtains  in  territory  west  of  the  Mississippi  River.  The 
first  class  rate  from  Galveston  to  Wichita  is  $1.37.  The  Texas  com- 
mission first  class  rate  from  Galveston  to  Fort  Worth,  350  miles,  is 
80  cents.  The  first  class  through  rate  from  New  York  to  Wichita 
is  $1.97^.  It  is  apparent,  therefore,  that  this  rate  of  $1.36  could 
hardly  be  pronounced  unreasonable  by  comparison  with  the  general 
level  of  rates  prevailing  in  the  territory  through  which  it  applies. 

Bates  to  Wichita  and  similar  points  are  generally  determined  by 
combination  upon  the  Mississippi  and  Missouri  rivers;  that  is,  they 
are  established  from  the  east  and  are  simply  met  by  lines  leading 
through  Galveston.  The  complainants  insist  that  this  ought  not  to 
be  so;  that  these  southern  Kansas  towns,  by  reason  of  their  prox- 
imity to  the  Gulf,  are  entitled  to  lower  rates  than  those  constructed 
from  the  east.  It  has  already  been  suggested  in  this  report  that  the 
actual  cost  of  transportation  from  New  York  via  Galveston  to  Wichita 
is  not  materially  greater  than  to  Kansas  City,  and  while  we  are  not 
prepared  to  hold  that,  for  this  reason,  rates  to  Wichita  should  be 
reduced  to  a  level  with  those  of  Kansas  City  via  other  routes,  the  fact 
is  entitled  to  be  weighed  in  disposing  of  this  question. 

There  is  also  in  this  case  an  element  of  competition  which  must 
be  dealt  with.  Wichita  competes  in  the  selling  of  these  products 
with  Kansas  City  and  that  fact  must  be,  to  an  extent,  considered  in 
the  establishment  of  these  rates.  Competition  is  universally  con- 
sidered by  railways  themselves  in  the  rates  which  they  voluntarily 
make,  and  it  must,  within  certain  limits,  be  taken  into  account  by 
us.  In  Johnston-Larimer  Dry  Goods  Company  v.  IV abash  Railroad 
Company  et  al.,  12  I.  C.  C.  Rep.,  60,  we  declined  to  disturb  a  rate 
of  66  cents  upon  cotton  piece  goods  from  Kansas  City  to  Wichita, 
although  that  rate,  in  every  sense,  is  extremely  high,  since  no  par- 
ticular individual  or  locality  was  injured;  while  in  Johnston-Larimer 
Dry  Goods  Company  v.  Atchison^  Topeka  (&  Santa  Fe  Railway  Gan^ 
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pany  et  oZ.,  12  I.  C.  C.  Bep.,  65,  we  required  the  establishment 
of  a  rate  of  50  cents  from  producing  points  in  Texas  to  Wichita 
for  a  distance  twice  as  great,  upon  the  ground  that  Wichita  and 
Kansas  City  were  competitors  in  this  business.  So,  in  the  present 
case,  we  feel  that  this  competitive  element  is  entitled  to  some  con- 
sideration, and  that  especially  in  view  of  the  less  expensive  route 
via  the  Gulf,  the  differential  against  Wichita  should  be  less  than 
the  full  local  from  Kansas  City  to  Wichita. 

Knit  goods  are  first  class  in  the  Official,  Southern,  and  Western 
Classifications.  The  ocean-and-rail  rate  from  New  York  and  sea- 
board territory  to  Kansas  City  is  the  regular  first  dass  rate  of  $1.38. 
The  rate  to  Wichita  is  $1,644.  The  local  rate  from  Kansas  City  to 
Wichita  is  66  cents.  It  will  be  seen  that  under  the  present  adjust- 
ment the  difference  between  Kansas  City  and  Wichita  against  Wichita 
is  only  26J  cents,  almost  40  cents  less  than  the  full  local.  We  feel 
that  this  is  as  favorable  a  rate  upon  this  commodity  as  Wichita  can 
expect  in  comparison  with  the  rate  to  Kansas  City. 

In  Johnston-Larimer  Dry  Goods  Co.  v.  New  York  <&  Texas  Steam- 
ship Co.  et  al.,  12  I.  C.  C,  Rep.  58,  we  approved  a  rate  on  knit  goods, 
from  seaboard  territory,  of  $1.61^  to  Wichita,  as  compared  with  $1.31 
to  Topeka.  This  decision  was  based  upon  the  existence  of  a  lake-and- 
rail  rate  from  Syracuse  and  other  producing  points  to  East  St.  Louis 
of  42  cents.  This  latter  rate  was  not  in  effect  during  the  season  of 
1907  and  is  not  now  in  effect,  so  that  the  rates  of  the  Santa  Fe  should 
be  canceled  or  modified. 

The  Official  Classification  classifies  cotton  piece  goods  under  Rule 
25,  second  class,  less  15  per  cent.  Under  Southern  Classification  this 
commodity  moves  practically  at  the  third  and  fourth  class  rates,  but 
under  the  Western  Classification  it  is  first  class.  It  should  be  noted, 
however,  that  while  the  first  class  rate  from  St.  Louis  to  Kansas  City 
is  GO  cents,  the  rate  upon  cotton  piece  goods  is  but  35  cents,  although 
that  territory  is  within  the  limits  of  the  Western  Classification.  The 
rate  from  New  York  to  Kansas  City  is  but  93  cents  upon  cotton  piece 
goods,  as  against  $1.38  upon  knit  goods.  From  an  operating  stand- 
point cotton  piece  goods  are  in  every  sense  much  more  desirable 
traffic  than  knit  goods.  We  feel  that  the  rate  from  Atlantic  seaboard 
points  should  be  distinctly  lower  than  that  upon  knit  goods,  and  that 
the  differential  against  Wichita,  as  compared  with  Missouri  River, 
ought  not  to  be  materially  greater.  In  our  opinion  the  present  rate 
of  $1.30  via  the  Gulf  lines  is  excessive,  and  we  find  that  a  rate  of 
$1.25  would  be  just  and  reasonable  to  apply  for  the  future. 

Our  conclusion  leaves  the  rates  to  Wichita  upon  knit  goods  as  they 
are  and  makes  but  a  slight  reduction  in  the  rate  upon  cotton  piece 
goods.     It  is  with  some  regi'et  that  we  have  felt  obliged  to  deny  the 
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prayer  of  the  complainants  for  an  equal  rate  with  Kansas  City,  for  it 
sanctions  an  apparent  discrimination  against  Wichita ;  but  the  care- 
ful student  of  the  situation  must  see  that  this  springs  not  from  the 
voluntary  action  of  the  carriers,  but  rather  from  the  situation  of 
Wichita  itself.  Whether  these  rates  are  constructed  from  the  east 
or  from  the  south,  that  city  stands  at  about  the  apex.  In  course  of 
time  conditions  may  justify  a  reduction  of  these  rates  through  the 
Gulf,  but  for  the  present  we  hold  that  upon  the  existing  basis  of 
rates  and  under  normal  conditions  the  differential  upon  these  two 
commodities  against  Wichita  may  properly  equal  27  and  82  cents 
per  100  pounds.  We  do  not  extend  this  holding  to  class  rates  nor 
to  other  commodities. 

An  order  will  be  issued  accordingly  against  those  of  the  defendants 
which  operate  via  Galveston. 

ISLaaBep. 
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No.  1269. 

GEORGIA  ROUGH  &  CUT  STONE  COMPANY 


GEORGIA  RAILROAD  COMPANY;  LOUISVILLE  &  NASH- 
VILLE  RAILROAD  COMPANY;  ILLINOIS  CENTRAL  RAIL- 
ROAD  COMPANY,  AND  PITTSBURG,  CINCINNATI, 
CfflCAGO  &  ST.  LOUIS  RAILWAY  COMPANY. 


Submitted  March  17, 1908.    Decided  April  IS,  1908. 


A  low  rate  on  stone  paving  blocks  was  made  to  permit  sliipperB  to  compete  with  pro- 
ducers in  other  states,  upon  the  condition,  which  was  expressed  in  the  tariff,  that 
the  minimum  carload  weight  should  be  the  marked  capacity  of  the  car.  Com- 
plainant knew  the  weight  of  a  cubic  foot  of  paving  blocks  and  always  counted 
the  number  placed  in  a  car;  never  specified  capacity  of  car  desired,  although, 
upon  request,  could  have  had  cars  ranging  from  40,000  to  100,000  pounds  capacity; 
always  had  sufficient  material  to  load  to  marked  capacity  of  car  received,  which 
could  have  been  easily  loaded  to  and  beyond  that  capacity;  and  from  October  1, 
1904,  to  November  30,  1907,  found  no  difficulty  in  loading  to  marked  capacity 
of  the  cars  received.  Upon  this  record  and  under  the  circumstances  the  regula- 
tion making  the  minimum  carload  weight  the  marked  capacity  of  the  car  waa 
not  unjust  nor  unreasonable,  and  reparation  based  thereon  is  denied. 

R,  J.  Soutlmll  for  complainant. 

R,  ^y(llton  Moore  and  Ed,  Baxter  for  Georgia  Railroad  Company 
and  Illinois  Central  Railroad  Company. 

Report  of  the  Commission. 

Clark,  Commissioner: 

Complainant  corporation  ships  stone  paving  blocks  from  Lithonia, 
Ga.,  to  Chicago,  111.,  over  the  lines  of  the  defendants. 

During  the  time  complained  of  the  rate  on  said  commodity  be- 
tween those  points,  via  defendants'  lines,  was  $3.10  per  ton  of  2,000 
pounds,  the  tariff  covering  which  fixed  the  minimum  weight  of  a  car- 
load at  the  marked  capacity  of  the  car.  All  cars  loaded  by  com- 
plainant, before  being  transported,  were  weighed  on  the  scales  of  the 
Georgia  Railroad  Company  at  Lithonia.  If  the  actual  weight  of  the 
loatl  was  less  than  the  marked  capacity  of  the  car,  the  charges  were 
based  upon  the  marked  capacity;  if  it  exceeded  the  marked  capacity, 
charges  were  collected  on  the  actual  weight. 
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Complainant  (UieH  not  assail  the  reasonableness  of  the  rate,  but 
clairn.s  that  the  regulation  fixing  the  minimum  weight  of  carload  at 
the  marked  capacity  of  the  car  imjustly  discriminated  against  it  on 
iti  shipments,  and  it  asks  reparation  for  the  freight  paid  on  the  basis 
of  marked  capa^:ity  of  the  car  when  that  was  in  excess  of  the  actual 
weij^ht  of  the  fihipment  carrier]  therein. 

In  1807  the  rate  on  paving  blocks  from  Lithonia  to  Chicago  over 
deffjidarits'  lines  w&s  S3.82)  per  ton  of  2,000  pounds  in  carloads, 
minimum  weight  40,000  pounds.  This  rate  was  subsequently  re- 
duceA  to  S3. 23  per  ton  of  2,000  pounds  with  the  understanding  that 
carH  would  he  ir^a/led  to  their  marked  capacities,  but  that  regu- 
latir;n  did  not  ajipear  in  the  tariff  which  reduced  the  rate.  Later 
thi.s  rate  was  furthiT  reduced  to  13.10  per  ton  of  2,000  pounds  in  order 
to  enable  prrulucers  in  the  Lithonia  and  Stone  Mountain  sections  to 
complete  in  Chicago  uith  the  quarries  of  Wisconsin  and  South  Dakota, 
and  the  regulutirjn  was  expressed  in  the  tariff  fixing  such  lower  rate 
that  the  minimum  weight  of  the  carload  would  be  the  marked 
ca[>iu:ity  of  the  car.  The  lines  north  of  the  Ohio  River  considered 
thin  rate  entirely  too  K)w  to  retain  the  40,000  {>ound  minimum,  and  as 
a  very  iriaterial  portion  of  the  reduction  was  borne  by  the  lines  north 
of  f  he  Ohio  River,  they  insisted  upon  the  marked  capacity  minimum. 
At  thai  tiiiK*,  as  well  as  at  present,  the  defendants  were  carrying  pav- 
ing blocks  from  Lithonia  to  Cincinnati  at  a  rate  of  .$2.43  per  ton  sub- 
ject to  a  'l(),()00'poun(l  inininuim,  but  that  rate  produced  a  greater 
revenue  per  ton  per  mile  than  the  S3. 10  rate  from  Lithonia  to  Chicago. 
Kfrective  November  30,  1907,  defendants  canceled  this  marked- 
citpiu'ity  regulation,  not  because  it  was  deemed  imreasonable,  but 
because*,  they  hoped  thereby  to  satisfy  the  complainants,  and  pub- 
lished in  lieu  thereof  a  minimum  weight  of  40,000  pounds.  Effective 
March  20,  lOOS,  defendants  canceled  the  rate  of  $3.10  per  ton  and 
estuhlishc<l  in  lieu  thereof  a  rate  of  S3.83  per  ton  of  2,000  pounds  in 
carlotuls,  mininuun  weight  40,000  pounds. 

Although  the  marked-capacity  regulation  was  maintained  imtil 
November  30,  1907,  reparation  is  claimed  only  on  shipments  moving 
between  August  1  and  October  1,  1904,  and  it  would  seem  from 
this  that  after  the  dates  mentioned  complainant  had  no  trouble  in 
complying  with  the  regulation  complained  of. 

(\)mplainnnt  <'lnims  that  prior  to  the  moving  of  these  shipments 
it  was  <iuoted  a  rate  of  $3. 1 0  per  ton  without  reference  to  the  minimum 
weight  regulntion,  but  by  whom  this  quotation  was  made  does  not 
nppenr.  After  all  shipments  complained  of  had  moved  the  same 
rnte  was  (]uoted  by  a  clerk  in  the  oilice  of  the  general  freight  agent 
of  the  (ieorgia  Knilron<l  in  a  letter  in  which  he  made  no  reference  to 
the  mininuim  weight  of  the  loads.     However,  complainant  made  no 
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effort  to  examine  the  tariffs  of  the  defendants,  although  one  of  the 
defendants'  managing  officers,  and  its  only  witness  in  this  case,  was 
in  and  out  of  the  depot  at  Lithonia  at  numerous  times  each  day. 

The  weight  of  a  cubic  foot  of  paving  blocks,  165  to  170  pounds,  was 
at  all  times  well  known  to  the  complainant.  It  always  knew  the 
amoimt  of  paving  blocks  it  had  on  hand  when  it  ordered  cars,  and 
it  always  counted  the  paving  blocks  as  they  were  put  into  the  cars. 
When  ordering  cars,  complainant  made  no  demand  for  cars  of  any 
specific  capacities,  although  defendants,  during  that  period,  had  cars 
subject  to  demand  whose  capacities  ranged  from  40,000  to  100,000 
pounds.  Complainant  admits  that  all  cars  received  and  loaded  could 
easily  have  been  loaded  to  their  marked  capacities.  Based  upon 
the  weight  per  cubic  foot  of  the  paving  blocks,  each  could  have  been 
loaded  to  about  double  its  marked  capacity. 

Carriers  establishing  carload  rates  on  commodities  are  permitted 
and  sometimes  required  to  establish  different  minimmn  carload 
weights  for  the  numerous  varieties,  by  reason  of  their  nature,  weight, 
and  bulk.  No  general  rule  can  be  laid  down  that  will  fix  a  standard 
of  measurement  in  all  cases.  The  mandate  of  the  law  is  that  such 
regulation  shall  be  reasonable  and  not  unjustly  discriminatory  or 
unduly  preferential.  These  restrictions  are  to  be  measured  by  the 
commodity  to  which  they  are  applied.  A  minimum  weight  fairly 
applicable  to  one  commodity  might  not  be  reasonable  if  applied  to 
another  commodity.  The  minimum  weight  regulation  is  for  the 
purpose  of  insuring  to  the  carrier  a  fair  load  for  its  cars  and  to  advise 
the  shipper  of  the  amount  he  is  required  to  load  in  order  to  get  the 
carload  rate  and  to  escape  pajang  the  less-than-carload  rate  or  the 
freight  on  weight  not  coming  up  to  the  minimum.  Actual  weigliing 
of  the  article  or  articles  making  up  a  carload  is  the  only  way  by 
which  tlieir  total  weight  can  be  ascertained  to  a  certainty,  but  this 
practice  is  not  always  convenient,  practicable,  or  even  advisable. 
Where  a  carload  minimum  is  established  for  a  given  commodity, 
careful  cousitleration  should  be  given  to  the  character  of  the  com- 
modity as  well  as  the  ease  or  difficulty  attendant  upon  estimating 
the  amount  required  to  make  up  the  minimum  weight.  Most  ship- 
pers do  not  have  their  own  scales  or  the  means  of  ascertaining  the 
actual  weight  put  into  a  car,  and  of  necessity  are  required  to  depend 
soniewliat  upon  an  estimate  of  the  amount  they  load  and  whether  it 
equals  the  minimum  weight  or  exceeds  the  maximum.  Where  the 
commodity  is  not  susceptible  of  a  reasonably  acciu'ate  estimated 
weight  tliere  should  be  sufficient  margin  between  the  minimum  and 
the  maxiniuiu  weights  to  allow  for  reasonable  variation  between  the 
estimated  and  the  actual  weights.  Certain  standard  packages,  such 
as  barrels  of  flour,  have  an  estimated  weight  based  upon  experience 
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of  actual  weights,  and  this  is  true  of  many  commodities  that  are 
shipped  in  packages.  Estimated  weights  of  articles  measured  by  the 
cubic  foot  or  cubic  yard  can  be  made  very  close  to  the  actual  weights. 

It  is  not  to  be  understood  from  what  we  have  here  said  that  actual 
weighing  is  to  be  dispensed  with  in  determining  carload  weights 
upon  which  freight  is  to  be  collected.  There  are,  however,  many 
instances  in  which  an  estimated  weight,  prescribed  in  carrier's  tariflfs, 
is  entirely  satisfactory  to  shippers  and  carriers,  and  is  recognized  as 
reasonable.  See  White  cfe  Co.  v.  Baltimore  cfe  Ohio  Southwestern 
R,  R,  Co.  et  dl.,  12  I.  C.  C.  Rep.,  306. 

Based  upon  the  facts  in  the  record,  the  regulation  complained  of 
in  the  instant  case  imposed  no  unjust  burden  upon  the  complainant, 
and  reparation  predicated  thereon  is  not  warranted. 

At  the  hearing  the  complainant  originated  the  claim  that  on 
some  shipments  the  defendants  had  exacted  higher  charges  than  those 
provided  in  their  published  tariffs,  and  that  the  total  overcharge 
thereon  amounted  to  $80.84.  Defendant,  the  Georgia  Railroad, 
conceded  that  if  the  charges  on  any  shipment  exceeded  the  law- 
ful published  charges  complainant  was  entitled  to  the  return  of 
such  overcharge,  and  it  was  agreed  that  such  defendant  should  take 
complainant's  exhibits  referring  thereto,  ascertain  their  correctness, 
and  thereafter  file  statement  showing  the  result  of  its  checking  and 
make  the  same  a  part  of  the  record  in  this  case.  The  general  freight 
agent  of  the  Georgia  Railroad  Company  has  filed  a  statement  herein 
showing  that  the  charges  collected  in  excess  of  the  lawful  chaiges 
on  the  shipments  set  forth  in  the  exhibits  amount  to  S66.81. 

If  the  defendants  have  collected  upon  any  shipment  or  shipments 
charges  in  excess  of  the  lawful  rate  based  upon  the  lawful  minimum 
weight,  it  is  clearly  their  duty  to  refund,  at  once,  such  overchaiges, 
and  no  order  of  the  Conmiission  should  be  necessary  therefor.  An 
order  will  therefore  be  entered  dismissing  this  case,  but  if  complain- 
ant and  defendants  are  unable  to  reach  an  agreement  as  to  the  cor- 
rect amount  of  overcharges  unlawfully  collected  from  complainant, 
or  if  such  overcharge  is  not  promptly  refunded  by  defendants,  the 
facts  may  be  brought  to  our  attention  and  the  case  will,  if  necessaiy, 
be  reopened  for  the  entry  of  such  order,  or  the  inauguration  of  such 

proceedings  as  may  be  warranted. 

ISLaaBep. 
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No.  976. 
MASURITE  EXPLOSIVE  COMPANY 

V. 

PITTSBURG  &  LAKE  ERIE  RAILROAD  COMPANY;  ERIE 
RAILROAD  COMPANY;  PENNSYLVANIA  RAILROAD  COM- 
PANY;  BALTIMORE  &  OHIO  RAILROAD  COMPANY;  LAKE 
SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COMPANY; 
NORFOLK  &  WESTERN  RAILWAY  COMPANY,  AND  CLEVE- 
LAND,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAILWAY 
COMPANY. 


/Submitted  April  7,  1908,    Decided  AprU  IS,  1908. 


1.  Masurite,  which  is  a  high  explosive  but  not  dangeroiu  to  handle,  should  be  accorded 

a  lower  rate  than  dynamite,  the  handling  of  which  is  attended  with  great  danger. 

2.  Masurite  classified  as  1}  times  first  class  in  less  than  carloads  and  second  class  in 

carloads,  niinimiim  20,000  pounds. 

Chrystie  dk  Brighiman  for  complainant. 

George  E.  SJiaw  for  Pittsburg  &  Lake  Erie  Railroad  Company. 
F,  J.  Jerome  for  Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany. 

EJinej  ToUes  dk  Goffior  Baltimore  &  Ohio  Railroad  Company. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

The  petitioner  asks  that  the  rate  on  masurite  be  reduced.  This 
commodity  at  the  present  time  takes  the  same  rate  as  dynamite  and 
other  higli  explosives  of  that  kind,  namely,  double  first  class  in  less 
than  carloads,  and  first  class  in  carloads,  with  a  minimum  of  20,000 
pounds.  The  reduction  in  rate  is  asked  upon  the  ground  that  this 
substance,  while  a  high  explosive,  is  not  dangerous  to  handle. 

The  base  of  masurite  is  nitrate  of  ammonia.  It  is  manufactured 
by  the  Masurite  Company,  the  complainant,  by  a  secret  process.  It 
can  be  used  as  a  substitute  for  dynamite,  black  powder,  and  other 
similar  explosives,  although  at  present  its  use  is  confined  mainly  to 
coal  mines.     It  is  exploded  by  means  of  a  detonating  cap  embedded 
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in  the  material,  and  it  was  said  that  dynamite,  aside  from  its  dan- 
gerous character,  was  preferred  to  masurite  for  the  reason  that  it 
could  be  more  easily  exploded. 

Masurite  sells  for  8i  cents  per  pound  f.  o.  b.  factory.  The  price  of 
dynamite  seems  to  vary  somewhat  according  to  the  brand,  selling  at 
the  factory  for  from  9  to  14  cents  per  pound.  Black  powder  is  worth 
about  4J  cents  per  pound.  The  specific  gravity  of  masurite  was  not 
given,  but  it  is  in  no  sense  a  bulky  article.  It  is  shipped  in  packages 
of  25  to  50  pounds. 

Dynamite  and  all  similar  explosives  have  for  their  base  nitroglycerin 
and  are  extremely  hazardous  to  handle  in  any  form.  Dynamite  may 
be  exploded  by  concussion,  and  while  a  considerable  blow  is  necessary 
to  explode  it  in  some  forms,  it  may  leak  out  of  the  package,  as  it 
always  has  a  tendency  to  do,  and  spread  itself  out  so  thin  that  a  very 
slight  concussion  will  explode  it,  and  the  explosion  of  the  smallest 
quantity  would  apparently  let  off  a  carload.  It  is  also  exploded  by 
heat,  about  340°  Fahrenheit  being  required.  The  terrific  force  of  the 
explosion  and  the  consequent  hazard  to  Ufe  aiid  property  are  well 
imderstood.  The  transportation  of  all  explosives  of  this  kind  is 
attended  with  extreme  danger. 

Explosives  which  are  exploded  by  detonation  are  called  quick 
burning  or  detonating  explosives;  those  which  are  exploded  by 
combustion,  like  powder,  are  termed  slow-burning  explosives.  The 
transportation  of  slow-burning  explosives,  which  seem  to  include 
powder  in  all  its  forms  and  of  various  kinds,  is  not  as  hazardous  as 
that  of  dynamite,  since  they  do  not  explode  by  concussion  but  only 
by  combustion.  They  do,  however,  require  very  great  care  and 
involve  great  risk  in  the  handling. 

The  complainant  insists  that  masurite,  while  it  is  a  high  explosivei 
and  while  the  consequences  of  an  explosion  if  it  occurred  would  be 
as  serious  as  with  dynamite,  is  perfectly  safe  to  handle,  and  that 
its  transportation  carries  with  it  none  of  the  risks  attending  the  car- 
riage of  dynamite  and  powder.  For  the  purpose  of  demonstrating 
this  to  carriers  as  a  foundation  for  securing  a  lower  rate,  Mr.  Masury, 
the  inventor  of  the  compound  and  the  president  of  the  complainant 
company,  instituted  some  time  ago  certain  tests  at  which  were 
present  by  invitation  many  railroad  representatives,  among  them 
some  of  the  most  eminent  authorities  in  the  United  States  upon 
explosives  and  their  transportation.  These  gentlemen  witnessed 
the  tests,  suggested  others  in  turn,  and  expressed  themselves  as 
satisfied  when  they  were  completed.  These  tests  demonstrated  that 
masurite  could  not  be  exploded  by  concussion  and  that  it  could  be 
consumed  by  fire  without  exploding.  So  far  as  these  tests  showed, 
the  handling  of  this  substance  is  attended  with  no  danger  whatever, 
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Doctor  Dudley,  of  the  Pennsj!vania,  subsequently  requested  tbut 
a  cons i tie i*able  quantity  of  it  might  be  burned.  He  had  seen  a  small 
quantity  burned  up  without  explosion,  but  he  imagined  that  pos- 
sibly a  different  result  might  follow  the  burning  of  a  mon>  consid- 
erable quantity;  and  to  satisfj'him  upon  this  point  Mr,  Maaurj'  burned 
500  pounds  of  maaurite  in  liis  presence,  without  any  explosion* 

When  this  case  was  first  assigned  for  trial  in  April,  1907,  the 
defendants  requested  that  the  hearing  might  be  continued  for  the 
purpose  of  permitting  them  to  institute  further  tests  into  the  hazard 
of  handling  this  commodity.  Such  a  continuance  was  granted  and 
such  tests  were  subsequently  made  under  the  direction  of  Major 
Dunn,  the  chief  inspector  of  the  Railway  Bureau  of  Explosives,  an 
organization  of  the  principal  railroads  of  this  country^  for  the  pur- 
pose of  investigating  the  nature  of  various  explosives  and  devising 
suitable  niles  and  regulations  for  their  handHng.  These  later  exper- 
hnents  of  Mr.  Dunn  fully  corroborated  the  earlier  experiments  of 
Mr.  Masuiy.  Major  Dunn  was  a  witness  and  testified  that  masurite 
could  not  be  exploded  by  ordinary  concussion  and  that  it  could  be 
burned  up  without  explosion.  He  said  that  the  only  hazard  he 
could  suggest  was  detonation  of  some  high  explosive  like  djmamile 
in  the  immediate  proximity  of  masurite.  If  a  cartridge  of  masurite  la 
laid  against  one  of  dynamite  and  the  dynamite  cartridge  exploded,  the 
masurite  cartridge  also  explodes.  If,  however,  the  masurite  cartridge 
is  placed  at  a  distance  of  one-half  inch  or  greater  it  w  ill  not  explode. 
Major  Dunn  was  asked  at  what  distance,  in  his  opinion,  a  car  ot 
masurite  could  be  from  a  car  of  dynamite  which  exploded,  without 
consequent  explosion  of  the  masurite,  and  replied  that  no  certain 
answer  could,  in  the  nature  of  things,  be  given,  but  that  in  his  opinion 
there  would  be  danger  of  an  explosion  if  it  were  within  6  cars  of  the 
carload  of  dynamite. 

The  evidence  in  this  case  conclusively  shows  that  masurite  is  as 
safe  to  handle  as  sugar  or  soap,  except  in  the  case  stated  by  Major 
Dunn  of  a  detonation  of  some  similar  explosive  in  very  close  prox- 
imity to  the  masurite. 

Certain  rules  and  regulations  are  observed  in  the  transportation 
of  all  high  explosives.  A  specially  selected  car  is  used  and  special 
care  is  taken  to  keep  the  car  in  proper  order  while  in  transit.  This 
makes  the  carriage  of  these  articles  somewhat  more  expensive  than 
that  of  ordinary  freight  of  the  same  physical  characteristics  and 
justifies  the  imposition  of  a  higher  rate  than  would  otherwise  be 
imposed. 

It  was  stated  by  the  defendants'  witnesses  that  the  real  reason  for 
imposing  the  extremely  high  rate  which  these  explosives  bear  is  the 
jisk  of  accident.     A  single  explosion  might  cause  in  damage  to 
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property  and  life,  for  which  the  railway  would  be  responsible,  more 
loss  than  would  be  received  in  a  half  century  for  the  transportation 
of  such  explosives. 

We  feel  that  masurite  ought  to  be  treated  and  transported  as  a 
high  explosive.  While  there  can  be  no  doubt  that  the  handling  of 
this  commodity  involves  little  risk,  still  there  is  always  possibility 
of  an  explosion,  the  consequences  of  which  would  be  so  serious,  not 
only  to  property  but  to  human  life,  that  every  possible  safeguard 
should  be  thrown  around  its  transportation.  This  necessarily 
involves  special  care  upon  the  part  of  the  carriers,  which  means 
additional  expense  and  which  justifies  a  higher  rate  of  itself. 

We  do  not  feel  that  this  commodity  ought,  however,  to  take  the 
same  rate  as  dynamite.  It  was  admitted  by  the  defendants  that 
the  real  reason  for  the  extremely  high  rate  imposed  upon  explosives 
is  the  hazard  involved  in  the  transportation  and  not  the  additional 
care  which  that  transportation  involves.  Now,  it  would  seem  to 
be  unjust  to  impose  upon  this  article  a  rate  embracing  an  element 
of  hazard  which  does  not  in  fact  attach.  This  commodity  sells  in 
competition  with  dynamite.  But  for  the  element  of  greater  safety 
in  handling  masurite,  dynamite  would  be  preferred.  It  would  seem 
to  be  unjust  to  impose  upon  this  commodity,  whose  transportation  is 
attended  with  practically  no  risk,  the  same  rate  which  is  imposed 
upon  another  competing  commodity,  the  carriage  of  which  is  attended 
with  extreme  risk.  The  valuable  factor  in  this  discovery  or  inven- 
tion is  freedom  from  hazard  in  handling,  but  that  element  of  value 
is  entirely  disregarded  in  the  adjustment  of  these  rates. 

It  should  also  be  noted  that  the  only  danger  in  the  transportation 

of  masurite  arises  from  the  proximity  of  dynamite  in  the  same  car 

or  train.     If  there  were  no  dynamite  there  would  be  absolutely  no 

danger  in  the  carriage  of  masurite.     To  the  extent,  therefore,  that 

this  explosive  takes  the  place  of  nitroglycerin  compounds  the  safety 

of  transporting  and  handling  high  explosives  increases.     We  are  of 

the  opinion  that  tliis  commodity  ought  not  to  pay  more  than  a  second 

class  rate  in  carloads,  with  minimum  weight  of  20,000  pounds,  but 

that  one  and  one-half  times  first  class  may  properly  be  imposed  in 

less  than  carloads.     The  same  care  must  be  exercised  in  transporting 

a  small  quantity  as  in  carrying  a  whole  carload,  and  for  this  reason 

it  is  extremely  desirable  that  all  these  high  explosives  should  be 

carried  in  full  car  lots.     For  this  reason  it  is  proper  to  make  a  much 

wider  difference  between  the  carload  and  the  less-than-carload  rate 

than  obtains  in  the  case  of  most  commodities. 
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No.  1258. 
WINTER'S  METALLIC  PAINT  COMPANY 


ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY; 
UNION  PACIFIC  RAILROAD  COMPANY,  AND  SOUTH- 
ERN PACIFIC  COMPANY 


St$bn%imd  March  2B,  J908-     Decided  April  IS,  1908, 


A  rate  of  90  cents  per  100  pounds  mlnlmmn  60,000  pounds,  for  the  tmnfiporta- 

tion  of  ground  iron  ore,  from  ChJcngo  and  Chicago  polnta,  to  Pacific  cotist 
terminal^,  Js  exceBslre,  and  should  uot  exceed  60  cCDtB  per  100  pounds* 

A,  L.  Vogl  ior  complainant. 

ff.  T,  Rogers  for  Atchison.  Topeka  &  Santa  Fe  Railway  Company* 
J.  A,  Munroe  and  F.  G.  Dillard  for  Union  Pacific  Railroad  Com- 
pany and  Southern  Pacific  Company. 

Report  of  the  Commission. 

Proutt,  Commissioner: 

The  rate  on  ground  iron  ore  from  Chicago  and  Chicago  points,  in- 
cluding Iron  Ridge,  Wis.,  to  Pacific  coast  terminals,  was,  at  the  time 
of  the  filing  of  this  complaint,  and  still  is,  90  cents  per  100  poimds, 
with  a  minimum  of  60,000  pounds.  The  complainant,  who  ships  from 
Iron  Ridge,  asserts  that  this  rate  is  excessive  and  ought  not  to  exceed 
60  cents  per  100  pounds. 

When  the  hearing  was  called  the  defendants  appeared  and  stated 
that  tariffs  either  had  been  or  would  be  immediately  filed  putting  in 
the  rate  of  60  cents  demanded  by  the  complainant,  and  thereupon  the 
taking  of  testimony  was  suspended. 

Upon  the  above  admission  of  the  defendants  the  Commission  is 
of  the  opinion  and  finds  that  the  present  rate  of  90  cents  per  100 
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pounds  is  excessive  and  that  the  defendants  ought  not  to  charge  for 
the  future  more  than  60  cents  per  100  pounds,  with  a  miniirmm 
carload  of  60,000  pounds. 

None  of  the  defendants  to  this  proceeding  reaches  Iron  Bidge,  but 
we  assume  that  their  arrangements  with  their  connections  are  such 
that  they  can  establish  the  rate  from  that  point,  as  well  as  from 
Chicago,  which  is  reached  by  the  defendant,  Atchison,  Topeka  & 
Santa  Fe. 

An  order  will  be  issued  requiring  the  defendants  to  establish  the 

above  rate  of  60  cents  from  Chicago  and  Chicago  points  to  Pacific 

coast  terminals. 
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No.  1212, 
MISSOURI  &  KANSAS  SHIPPERS'  ASSOCIATION 

v. 
ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY. 


No.  1224- 
MISSOURI  &  KANSAS  SHIPPERS'  ASSOCIATION 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY. 


No.  1225. 
MISSOURI  &  KANSAS  SHIPPERS'  ASSOCIATION 

MISSOURI  PACIFIC  RAILWAY  COMPANY. 


No,  1226, 
MISSOURI  &  KANSAS  SHIPPERS'  ASSOCIATION 

KANSAS  CITY  BELT  RAILWAY  COMPANY. 


Buhmitted  October  27,  1907.    Decided  April  6,  1908. 


2.  A 


A  complaint  by  a  voluntary  association  demanding  reparation  under  general 
averments  which  do  not  name  the  members  on  whose  behalf  it  is  filed 
and  do  not  with  reasonable  particularity  specify  and  dt^scrlbe  the  ship- 
ments as  to  which  the  complaint  is  made»  does  not  o iterate  to  etop  the 
running  of  the  period  of  limitation  provided  in  the  law:  and  does  not 
give  the  members  of  the  association  the  opportimity  subsequeutly  to 
come  in  and  take  advantage  of  the  complaint  by  proving  up  their  ehli> 
ments,  which  would  be  barred  of  relief  upon  separate  and  individual 
complaints  if  then  filed  by  themselves, 
statute  of  limitations  is  a  wise  method  of  forcing  clalnnante  either  to 
assert  their  rights  against  others  or  definitely  abandon  them.  Persons 
against  whom  claims  may  be  made  are  fairly  entitled  to  repose  at  some 
definite  point  of  time,  and  this  is  especially  true  in  connectton  with 
matters  of  transportation.    Waybills  and  other  papers  accumulate  in 
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vast  numbers  in  the  course  of  a  few  months,  and  carriers  are  entitled, 
if  claims  are  to  be  made,  to  have  them  made  with  reasonable  promptnefls. 

3.  The  universal  rule  in  the  courts,  also  applicable  to  the  Commission,  seems 
to  be  that,  under  a  system  of  pleading  which  permits  a  proceeding  for 
damages  to  be  instituted  by  the  filing  of  a  complaint,  the  statute  of 
limitations  does  not  cease  to  run  against  the  demand  until  the  complaint 
has  been  filed  setting  up  the  claim  with  sufficient  particularity  to  make 
an  issue.  Until  a  definite  cause  of  action  has  been  pleaded  there  la 
nothing  to  arrest  the  running  of  the  statute.  All  the  elements  fairly 
necessary  to  present  the  cause  of  action  must  be  pleaded  in  a  complaint 
filed  with  the  Commission. 

4^  Under  section  13  of  the  act  a  carrier  has  a  definite  locus  penitentiw  In  order 
to  determine  whether  it  will  yield  to  the  demand  made  or  contest  it; 
and  the  carrier  has  the  right  to  have  the  complaint  so  stated  as  to 
afford  it  the  necessary  information  to  enable  It  to  determine  whether 
to  request  the  authority  of  the  Commission  to  satisfy  the  demand  or  to 
make  a  formal  answer.  When  the  demand  is  made  on  behalf  of  un- 
named shippers  and  on  shipments  that  are  not  specified  with  reasonable 
particularity,  this  opportunity  is  not  open  to  the  carrier. 

C.  W.  Durbin  and  /.  T.  Bumey  for  complainant. 

Gardiner  Lathrop^  Robert  Dnrdap^  James  L,  Colerrum^  and  Thamaa 
R,  Morrow  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

Martin  L.  Clardy  and  James  C,  Je-ffery  for  Missouri  Pacific  Rail- 
way Company. 

Thomas  R.  Morrow  for  Kansas  City  Belt  Railway  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

On  the  suggestion  of  counsel  for  the  respective  parties  these  four 
complaints  were  heard  together  on  one  record.  They  were  all  filed 
by  the  same  complainant,  a  voluntary  association  of  merchants 
engaged  in  various  commercial  enterprises  at  Kansas  City.^  Mo., 
and  known  as  the  Missouri  &  Kansas  Shippers'  Association.  The 
complaints  relate  to  switching  charges  collected  from  members  of  the 
association  on  carload  shipments  of  various  commodities,  including 
hay,  coal,  grain,  and  wool,  consigned  to  them  at  Kansas  City  from 
various  interstate  points  of  origin.  In  each  case  reparation  is  de- 
manded either  on  the  ground  that  the  charges  were  unlawfully  col- 
lected or  on  the  ground  that  they  were  excessive  in  amount.  The 
members  of  the  association  on  whose  behalf  the  demands  are  made 
are  not  named  in  the  complaints.  Nor  do  the  complaints,  either  by 
date,  weight,  car  number,  point  of  origin,  name  of  consignor  or  con- 
signee, amount  of  freight  collected,  or  otherwise,  set  up  and  describe 
the  particular  shipments  on  which  reparation  is  claimed.  The  facts 
commonly  understood  to  be  essential  to  the  statement  of  a  cause  of 
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action  and  necessary  to  enable  the  defendants  to  prepare  their  de- 
fense are  wanting.  Only  in  the  most  general  way  do  the  complaints 
advise  the  defendants  of  the  extent  and  scope  of  the  demands  that 
they  must  prepare  to  meet. 

The  complaint  in  the  first  case  was  filed  with  the  Commission  on 
August  9,  1907.  The  other  three  complaints  were  filed  on  August 
22,  1907.  In  the  first  case  the  reparation  demanded  is  on  all  ship- 
ments made  prior  to  August  28, 1906,  regardless  of  their  date ;  in  the 
second  case  the  demand  covers  all  shipments  made  during  the  years 
1902  to  1906,  inclusive ;  the  third  case  covers  shipments  moving  dur- 
ing the  years  1903, 1904,  and  until  May  31, 1905;  and  in  the  last  case 
reparation  is  asked  on  shipments  that  were  made  between  September 
22,  1902,  and  January  2,  1904.  These  dates  become  significant  in 
view  of  the  fact  that  under  the  amendatory  act  of  June  29,  1906, 
there  was  incorporated  in  the  act  to  regulate  commerce  a  clause  read- 
ing as  follows : 

All  complaints  for  the  recovery  of  damages  shall  be  filed  with  the  Commission 
within  two  years  from  the  time  the  cause  of  action  accraes,  and  not  after, 
*  *  *  Provided,  That  claims  accrued  prior  to  the  passage  of  this  act  may 
be  presented  within  one  year. 

This  as  well  as  the  other  amendments  then  enacted  became  effective 
on  August  28,  1906.  It  is  clear,  therefore,  that  if  these  complaints 
had  been  filed  after  instead  of  a  few  days  before  August  28, 1907,  the 
special  period  of  one  year  accorded  to  causes  of  action  that  accrued 
prior  to  August  28,  1906,  would  have  expired,  and  whatever  cause 
of  action  this  voluntary  association  may  be  said  to  have  had  in  this 
coiinection  would  have  been  barred  by  this  limitation  in  the  act, 
except  as  to  the  small  number  of  shipments  made  by  its  members 
within  the  two  preceding  years.  It  is  also  clear  that  a  separate 
and  individual  complaint  filed  on  his  own  behalf  by  a  member 
of  ^tlie  complainant  association  after  August  28,  1907,  would  also 
have  been  too  late,  except  as  to  shipments  made  by  him  within  two 
years  immediately  preceding  the  date  of  the  filing  of  such  a  com- 
plaint. In  other  words,  all  except  a  small  part  of  the  reparation  de- 
manded in  the  four  cases  would  have  been  barred  if  complaints  prop- 
erly stating  the  demand  had  been  filed  after  the  date  last  mentioned. 

This  fact  has  not  escaped  the  attention  of  the  secretary  of  the  com- 
plainant, who  was  the  active  force  in  effecting  the  permanent  organ- 
ization of  this  association  and  in  promoting  this  litigation.  Under 
its  by-laws  every  merchant  becoming  a  member  of  the  association,  be- 
sides being  required  to  pay  a  membership  fee  of  $5  and  annual  dues 
of  the  same  amount,  is  also  required  to  sign  "  the  necessary  contract 
covering  the  collection  of  claims."  This  contract  entitles  the  associa- 
tion to  retain  50  cents  out  of  every  dollar  collected  by  it  for  its  mem- 
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bers ;  and  of  the  50  cents  so  retained  by  the  association  40  cents  go  to 
the  secretar}'  as  compensation  for  his  labors.  As  the  rates  complained 
of  in  these  proceedings  were  in  force  at  Kansas  City  for  a  number  of 
years,  the  reparation  demanded  must  necessarily  cover  many  carload 
shipments  that  were  received  there  during  that  time;  and  in  order  to 
get  them  all  in  under  these  complaints  the  secretary  prepared  a  circu- 
lar letter  which  was  mailed  in  October,  1907,  to  the  members  of  the 
association,  in  which  he  explained  that  it  was  then  too  late,  because  of 
the  limitation  of  the  act,  for  the  members  to  file  their  own  individual  * 
complaints,  and  that  the  only  relief  open  to  them  was  to  come  in 
under  the  complaints  filed  by  the  association;  he  further  explained 
that  no  one  who  was  not  a  member  of  the  association  could  get  relief 
in  any  other  way;  and  he  therefore  invited  them  to  send  their  expense 
bills  to  him  or  to  give  him  such  other  information  as  to  their  ship- 
ments as  would  enable  him  to  file  the  claim  with  the  Commission. 
He  concluded  the  circular  letter  with  a  warning  to  the  members  not 
to  delay  the  matter  but  to  attend  to  it  at  once. 

On  the  foregoing  facts  thus  briefly  outlined  from  the  record  the 
question  that  requires  determination  before  the  merits  of  these  pro- 
ceedings can  be  looked  into  is  whether,  as  a  matter  of  law,  a  complaint 
by  a  voluntary  association  demanding  reparation  under  general  aver- 
ments which  do  not  name  the  members  on  whose  behalf  it  is  filed  and 
do  not  with  reasonable  particularity  specify  and  describe  the  ship- 
ments as  to  which  the  complaint  is  made,  may  operate  to  stop  the  run- 
ning of  the  period  of  limitation  provided  in  the  law,  and  thus  give  its 
members  the  opportunity  subsequently  to  come  in  and  take  advantage 
of  the  complaint  by  proving  up  their  shipments,  although  they  would 
be  barred  of  relief  upon  separate  and  individual  complaints  if  then 
filed  by  themselves. 

We  have  little  hesitation  in  answering  this  question  in  the  nega^ 
tive.  In  the  general  public  interest  it  is  necessary  that  a  time  be 
fixed,  varying  in  length  according  to  the  nature  of  the  transaction, 
within  which  persons  aggrieved  must  either  assert  their  ri^ts 
against  others  or  definitely  abandon  them.  And  a  statute  of  limita- 
tions is  generally  regarded  as  a  salutary  and  wise  method  of  forcing 
claimants  to  pursue  one  course  or  the  other.  Persons  against  whom 
claims  may  be  made  are  fairly  entitled  to  repose  at  some  definite  point 
of  time;  they  are  entitled  at  some  time  to  security  from  attach  by 
those  who  may  have  grievances  upon  which  to  base  actions  for  dam- 
ages against  them.  This  is  especially  true  in  connection  with  mat- 
ters of  transportation.  Waybills  and  other  papers  relating  to  in- 
dividual shipments  accumulate  in  vast  numbers  in  the  course  of  a 
few  months,  and  carriers  are  entitled,  if  claims  are  to  be  made,  to 
have  them  made  with  reasonable  promptness,  so  that  the  records  and 
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the  history  of  the  shipments  in  question  may  readily  be  available  for 
making  their  defense.  It  was  doubtless  on  these  general  grounds 
that  a  period  of  two  years  was  fixed  by  Congress,  in  the  recent  amend- 
atory act,  within  which  actions  for  reparation  must  be  brought  against 
interstate  carriers. 

In  applying  to  complaints  filed  before  it  the  limitation  thus  en- 
acted into  the  act  to  regulate  commerce,  no  reason  is  perceived 
why  the  Commission  should  not  be  guided  by  the  general  principles 
under  which  statutes  of  limitations  are  applied  to  actions  brought 
in  courts  of  justice.  And  the  imiversal  rule  in  the  courts  seems  to 
be  that,  under  a  system  of  pleading  which  permits  a  proceeding 
for  damages  to  be  instituted  by  the  filing  of  a  complaint,  the 
statute  of  limitations  does  not  cease  to  run  against  the  demand  until 
a  complaint  has  been  filed  setting  up  the  claim  with  sufficient  par- 
ticularity to  make  an  issue ;  in  other  words,  until  a  definite  cause  of 
action  has  been  pleaded  there  is  nothing  to  arrest  the  running  of  the 
statute.  There  are,  moreover,  special  reasons,  under  various  sections 
of  the  amended  act,  for  holding  that  none  of  these  complaints,  as 
drawn,  can  be  said  to  set  up  a  cause  of  action  or  to  be  sufficient  to 
stop  the  running  of  the  statute  against  the  claims  of  the  individual 
members  of  the  complainant  association.  Conceding  under  the  terms 
of  section  13  that  a  voluntary  association  may  attack  an  existing 
rate  on  behalf  of  its  members,  it  may  be  said,  on  general  grounds 
of  convenience,  that  such  an  association  may  also  ask  for  reparation 
on  previous  shipments  made  by  them  imder  the  rate  attacked.  But  it 
is  clear  that  no  demand  for  damages  by  such  an  association  should 
be  entertained,  now  that  a  period  of  limitation  has  been  incorporated 
in  the  act,  or  can  be  said  to  state  the  complaint  or  cause  of  action 
so  as  to  stop  the  running  of  the  limitation,  that  does  not  definitely 
name  the  member  or  members  on  whose  behalf  the  claim  for  repara- 
tion is  made.  It  is  under  the  authority  of  section  16  that  the  Commis- 
sion is  authorized  to  enter  an  order  making  an  award  of  damages. 
That  section  gives  to  the  Commission  the  power,  after  a  full  hearing 
upon  a  complaint  made  and  when  it  shall  have  determined  "  that 
any  party  complainant  is  entitled  to  an  award  of  damages,"  to  make 
an  order  directing  the  carrier  "  to  pay  to  the  complainant "  the  sum 
awarded.  In  any  such  proceeding  there  must  therefore  be  a  party 
complainant  who  is  entitled  to  damages,  and  the  order  must  direct 
the  carrier  to  pay  the  sum  awarded  "  to  the  complainant."  It  is  clear, 
then,  that  any  complaint  under  which  an  aw^ard  of  damages  is  sought 
by  a  voluntary  association  of  this  kind,  which  can  make  no  claim  on 
its  own  behalf,  must  be  filed  on  behalf  of  a  definitely  named  party  in 
interest.  This  thought  is  emphasized  by  the  language  of  section  8 
which  provides  that  for  an  unlaw  ful  act  or  omission  a  carrier  "  shall 
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be  liable  to  the  person  or  persons  injured;  "  and  also  by  the  language 
of  section  9,  which  provides  '^  that  any  person  or  persons  claiming  to 
be  damaged  *  *  *  Q^ay  either  make  complaint  to  the  Commis- 
sion *  *  *  or  bring  suit  *  *  *  in  any  district  or  circuit 
court  of  the  United  States  ♦  ♦  ♦  but  such  person  or  persons  sball 
not  have  the  right  to  pursue  both  the  said  remedies," 

The  distinction  between  a  mere  form  of  action  and  the  essential 
nature  of  a  cause  of  action  must  not  be  overlooked.  The  form  of 
action  is  usually  provided  by  statute;  the  cause  of  action  ordinarily 
arises  through  some  act  or  omission  of  the  parties.  And  all  the  ele- 
ments fairly  necessary  to  present  the  cause  of  action  must  be  pleaded 
in  a  complaint  filed  with  the  Conmiission.  This  is  made  especially  dear 
by  the  language  of  section  13,  which  requires  the  Commission,  when  a 
complaint  has  been  filed,  to  forward  to  the  defendant  "  a  statement  of 
the  charges  thus  made  "  and  to  call  upon  it  "  to  satisfy  the  complaint 
or  to  answer  the  same  in  writing  within  a  reasonable  time."  And 
therefore  unless  the  complaint  brought  by  a  voluntary  association 
definitely  names  those  of  its  members  on  whose  behalf  reparation  is 
demanded,  and  describes  the  shipments  on  which  reparation  is  claimed 
with  sufficient  particularity  to  enable  the  Commission  to  forward  a 
statement  of  the  charges  to  the  defendant  and  to  call  upon  it  to  satisfy 
the  claim  or  answer  the  same  in  writing,  it  is  clear  that  a  cause  of 
action  has  not  been  stated  in  the  form  and  manner  required  by  tlie 
law  or  in  such  manner  as  to  stop  the  running  of  the  period  of  limita- 
tion provided  in  section  16.  The  defendant,  under  section  18  of  the 
act,  has  the  right,  upon  receiving  the  statement  of  the  charges  made, 
to  relieve  itself  "  of  liability  to  the  complainant,  for  the  particular 
violation  of  law  thus  complained  of  "  by  making  "  reparation  for  the 
injury  alleged  to  be  done."  This  is  a  definite  provision  in  the  law  and 
a  definite  Jocus  pcnitcfitirp  which  the  defendant  has  in  order  to  deter- 
mine whether  it  will  yield  to  the  demand  made,  under  a  proper  order 
to  he  entered  by  the  Commission,  or  contest  it.  The  defendant  there- 
fore has  the  right  to  have  the  complaint  so  stated  as  to  afford  it  the 
necessary  informaticm  to  enable  it  to  determine  whetlier  to  request  the 
authority  of  the  Commission  to  satisfy  the  demand  or  to  make  a  for- 
mal answer.  And  when  the  demand  is  made  on  behalf  of  unnamed 
shipi)ers  and  on  shipments  that  are  not  specified  with  reasonable  par- 
ticularity, this  opportunity  is  not  open  to  the  defendant.  Under  the 
general  rules  of  pleading  and  more  clearly  under  the  special  language 
of  this  act  we  therefore  hold  that  no  complaint  by  a  voluntary  associa- 
tion which  fails  to  name  the  actual  parties  in  interest  on  whose  behalf 
reparation  is  demanded  or  which  fails,  in  the  petition  itself  or  in  some 
exhibit  attached  to  it,  to  describe  with  reasonable  particularity  the 
shipments  with  respect  to  which  damages  are  claimed,  can  be  said 
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under  the  amended  act  to  state  a  cause  of  action.  And  the  filing  of 
such  a  complaint  can  not  stop  the  running  of  the  period  of  limitation 
provided  in  the  act,  since  no  cause  of  action,  formal  or  informal,  is 
alleged. 

There  are  many  legitimate  associations  of  shippers  and  they  serve 
a  useful  purpose.  By  joining  together  merchants  may  act  much  more 
eflBciently  and  effectively  in  relation  to  matters  in  which  they  have  a 
common  interest.  Moreover,  it  will  obviously  save  the  time  both  of 
the  Commission  and  of  litigants  to  have  claims,  involving  the  same 
questions  of  law  and  the  same  states  of  fact  and  relating  to  the  same 
rates,  brought  together  and  adjudicated  in  one  proceeding.  And  the 
grouping  together  of  such  demands  in  one  complaint  instead  of  filing 
numerous  separate  complaints  is  to  be  encouraged  rather  than  dis- 
couraged. But  where  the  prayer  of  a  complaint  by  a  voluntary  asso- 
ciation asks  for  more  than  the  mere  fixing  of  a  just  and  reasonable 
rate  for  the  future,  in  substitution  of  a  rate  alleged  to  be  unjust,  and 
demands  damages  for  its  members  on  account  of  previous  shipments 
made  by  them  under  the  rates  attacked,  nothing  short  of  the  affirma- 
tive compliance  on  the  record  with  the  requirements  here  indicated 
will  be  accepted  by  the  Commission  as  sufficient  to  take  such  claims 
out  of  the  limitation  provided  by  law. 

The  issue  sought  to  be  made  in  the  first  of  the  above  entitled  cases, 
even  if  well  pleaded,  would  be  controlled  by  the  decision  of  the  Com- 
mission in  Laning-Harris  Coal  cfc  Chrain  Co.  v.  Atchison^  Topeka  <6 
Santa  Fe  Ry.  Co.^  12  I.  C.  C.  Rep.,  479.  It  was  there  held  that  a 
published  rate  to  a  commercial  center  that  does  not  affirmatively  in- 
clude delivery  at  industries  on  the  terminals  of  other  carriers  entitles 
the  consignee  to  a  delivery  only  on  the  terminals  of  the  line  publishing 
the  rate,  and  does  not  require  that  company  to  absorb  the  switching 
charges  for  d(»livering  the  shipment  at  points  on  the  terminals  of 
other  lines.  The  complaint  in  the  first  of  these  cases  is  therefore 
without  merit.  The  demand  made  for  reparation  in  the  third  case 
is  on  shipments  that  moved  prior  to  March  31,  1905,  and  in  the  last 
of  the  above  entitled  cases  on  shipments  that  moved  prior  to  Novem- 
l)er  2,  11)04.  Those  demands  if  now  presented  to  the  Commission  by 
complaint  in  due  form  would  clearly  be  barred  by  the  limitation  of 
the  act.  With  respect  to  all  but  a  small  part  of  the  claim  made  in 
the  second  case  the  limitation  is  also  a  bar.  As  to  the  remaining 
part  of  the  claim  in  that  case  the  complaint  does  not  state  a  cause  of 
action  in  such  form  as  to  enable  the  defendants  to  satisfy  the  de- 
mand, or  the  Commission  to  enter  an  order  for  reparation. 

The  four  complaints  must  therefore  be  dismissed.  And  it  will  be 
so  ordered. 

13  I.  C.  C.  Rep. 


418  IKTEBSTATE  COMMEBCE  COMMISSION  BBP0BI8. 


No.  782. 
CATTLE  RAISERS'  ASSOCIATION  OF  TEXAS 

V. 

MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COMPANY; 
ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COM- 
PANY; CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAIL- 
WAY COMPANY;  CHOCTAW,  OKLAHOMA  &  GULF 
RAILROAD  COMPANY;  HOUSTON  &  SHREVEPOBT 
RAILROAD  COMPANY;  KANSAS  CITY  SOUTHERN 
RAILWAY  COMPANY;  MISSOURI  PACIFIC  RAILWAY 
COaiPANY;  ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTH- 
ERN RAILWAY  COMPANY;  ST.  LOUIS  SOUTHWEST- 
ERN RAILWAY  COMPANY;  ST.  LOUIS  &  SAN  FRAN- 
CISCO RAILROAD  COMPANY;  UNION  PACIFIC  BAIL- 
ROAD  COMPANY;  CANE  BELT  RAILROAD  COM- 
PANY;  CHICAGO,  ROCK  ISLAND  &  GULF  RAILWAY 
COMPANY;  CHICAGO,  ROCK  ISLAND  &  MEXICO 
RAILWAY  COMPANY;  CHICAGO,  ROCK  ISLAND  & 
TEXAS  RAILWAY  COMPANY;  CHOCTAW,  OKLA- 
HOMA &  TEXAS  RAILROAD  COMPANY;  EASTERN 
TEXAS  RAILROAD  COMPANY;  EL  PASO  ft  NORTH- 
EASTERN RAILWAY  COMPANY;  FORT  WORTH  ft 
DENVER  CITY  RAILWAY  COMPANY;  FORT  WORTH  ft 
RIO  GRANDE  RAILWAY  COMPANY;  GALVESTON, 
HARRISBURG  &  SAN  ANTONIO  RAILWAY  COMPANY; 
GALVESTON,  HOUSTON  &  HENDERSON  RAILROAD 
COMPANY;  GALVESTON,  HOUSTON  &  NORTHERN 
RAILWAY  COMPANY;  GULF,  BEAUMONT  ft  GREAT 
NORTHERN  RAILWAY  COMPANY;  GULF,  BEAUMONT 
&  KANSAS  CITY  RAILWAY  COMPANY;  GULF,  COLO- 
RADO &  SANTA  FE  RAILWAY  COMPANY;  GULF  ft 
INTERSTATE  RAILWAY  OF  TEXAS;  GULF,  WEST- 
ERN TEXAS  &  PACIFIC  RAILWAY  COMPANY;  HOUS- 
TON, EAST  &  WEST  TEXAS  RAILWAY  COMPANY; 
HOUSTON  &  TEXAS  CENTRAL  RAILROAD  COMPANY; 
INTERNATIONAL  &  GREAT  NORTHERN  RAILROAD 
COMPANY;  MISSOURI,  KANSAS  &  TEXAS  RAILWAY 
COMPANY  OF  TEXAS;  NEW  YORK,  TEXAS  ft  MEXI- 
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CAN  RAILWAY  COMPANY;  PARIS  &  GREAT  NORTH- 
ERN RAILROAD  COMPANY;  PECOS  VALLEY  & 
NORTHEASTERN  RAILWAY  COMPANY;  PECOS  & 
NORTHERN  TEXAS  RAILWAY  COMPANY;  PECOS 
RIVER  RAILROAD  COMPANY;  RED  RIVER,  TEXAS 
&  SOUTHERN  RAILWAY  COMPANY;  SAN  ANTONIO 
&  ARANSAS  PASS  RAILWAY  COMPANY;  SAN  AN- 
TONIO &  GULF  RAILROAD  COMPANY;  ST.  LOOTS, 
SAN  FRANCISCO  &  TEXAS  RAILWAY  COMPANY; 
ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY  OF 
TEXAS;  TEXAS  &  NEW  ORLEANS  RAILROAD  COM- 
PANY; TEXAS  &  PACIFIC  RAILWAY  COMPANY; 
TEXAS  CENTRAL  RAILROAD  COMPANY;  TEXAS 
MEXICAN  RAILWAY  COMPANY;  TEXAS  MIDLAND 
RAILROAD  COMPANY;  COLORADO  &  SOUTHERN 
RAILWAY  COMPANY;  SOUTHERN  KANSAS  RAIL- 
WAY OF  TEXAS;  WEATHERFORD,  MINERAL  WELLS 
&  NORTHWESTERN  RAILWAY  COMPANY;  WICHITA 
VALLEY  RAILWAY  COMPANY;  CHICAGO,  BURLING- 
TON &  QUINCY  RAILROAD  COMPANY;  CHICAGO  & 
NORTHWESTERN  RAILWAY  COMPANY;  CHICAGO  ft 
ALTON  RAILWAY  COMPANY;  CHICAGO  GREAT 
WESTERN  RAILWAY  COMPANY;  CHICAGO  &  EAST- 
ERN ILLINOIS  RAILROAD  COMPANY;  CHICAGO, 
MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY;  ILLI- 
NOIS CENTRAL  RAILROAD  COMPANY,  AND  WABASH 
RAILROAD  COMPANY. 


Submitted  June  28,  1907.    Decided  April  IJj,  1008. 


1.  The  conclusions  announced  by  the  Commission  in  this  case  in  its  opinion 

of  August  16,  1905,  are  affirmed,  and  the  rates  therein  pronounced  exces- 
sive are  held  to  be  stlli  excessive  and  unreasonable. 

2.  The  rates  prescribed  to  Chicago  are  held  to  be  sufticient  to  carry  a  delivery 

at  the  Union  Stocic  Yards,  and  the  imposition  of  any  terminal  charge  in 
excess  of  one  dollar  is  declared  unreasonable. 

3.  Reparation   will   only   be  allowed   from   August  29,   1906,   when  the  com- 

plainant presented  its  petition  for  further  proceedings  under  the  amended 
act. 

Cowan,  Bumey  <&  Goree  for  complainant. 

Ed.  Baxter  for  defendants. 

James  Hagerman  and  Joseph  M.  Bryson  for  Missouri,  Kansas  ft 
Texas  Railway  Company  and  Missouri,  Kansas  ft  Texas  Railway 
Company  of  Texas. 
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SpoontSy  Thompson  dk  Barwise  for  Fort  Worth  ft  Denver  City 
Kailway  Company. 

N.  A.  Stedman  for  International  ft  Great  Northern  Railroad  Com- 
pany. 

Robert  Dunlap  and  A.  W.  Houston  for  Atchison,  Topeka  ft  Santa 
Fe  Railway  Company. 

Report  of  the  Commission. 

Peoutt,  Commissioner) 

Between  February,  1899,  and  April,  1903,  the  defendants  made 
marked  advances  in  their  rates  upon  live  stock  from  breeding  pas- 
tures of  the  southwest  north  of  the  quarantine  line  to  northern 
ranges  and  from  various  maturing  points  west  of  the  Missonri 
River  to  the  principal  markets  of  consumption.  For  the  pdrpose  of 
attacking  these  advances  this  petition  was  filed  February  10,  1004. 
A  very  large  amount  of  testimony  was  taken  during  the  year  1904; 
the  case  was  submitted,  after  elaborate  argument,  in  the  spring  of 
1905,  and  on  August  16,  1905,  the  Commission  filed  its  report,  con- 
denming,  generally,  the  last  advance,  and  holding  that  previous 
advances  were  justifiable.    11  I.  C.  C.  Rep.,  296. 

Upon  the  promulgation  of  that  opinion  the  complainant  filed 
with  the  Commission  an  application  for  more  specific  findings  as  to 
the  advances  which  were  condemned,  and  this  petition  was  under 
advisement  by  the  Commission  in  June,  1906,  when  the  last  amend- 
ments to  the  act  to  regulate  commerce  were  adopted.  On  August 
29,  1907,  after  those  amendments  had  become  effective,  the  com- 
plainant filed  with  the  Commission  a  request  that  it  proceed  to  the 
making  of  an  order  in  the  premises  under  the  authority  conferred 
upon  it  by  the  amended  act.  The  defendants  denied  the  authority 
of  the  Commission  to  do  this,  insisting  that  the  case  must  be  dis- 
posed of  under  the  provisions  of  the  act  in  force  when  the  testimony 
was  taken  and  the  original  report  filed. 

The  Commission  held  that  no  order  could  be  made  by  it  except 
as  provided  under  the  amended  act,  but  that  it  was  the  right  of 
both  parties  to  be  further  heard  before  the  making  of  such  an  order. 
The  case  was  accordingly  set  down  for  further  hearing,  with  notice 
to  both  parties  that  they  would  be  allowed  to  introduce  such  addi- 
tional testimony  and  to  present  such  additional  arguments  as  they 
might  desire. 

Acting  under  this  permission,  considerable  testimony  was  intro- 
duced by  both  parties,  and  the  case  has  been  reargued.  Generally 
speaking,  the  additional  testimony  is  merely  cumulative,  although 
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both  sides  insist  that  there  have  been  some  changes  in  conditions 
since  the  former  submission  of  the  case  which  make  in  their  favor. 

When  the  former  report  was  prepared  the  statute  required  the 
Commission  to  state  the  findings  of  fact  upon  which  its  conclusions 
were  based,  and  this  was  done  in  the  report  of  August  15,  1906,  at 
considerable  length.  No  question  has  been  raised  in  these  subse- 
quent proceedings  as  to  the  correctness  of  the  greater  part  of  these 
findings,  but  counsel  for  the  defendants  did  claim,  upon  argument, 
that  ifi  certain  of  them  the  Conmiission  had  fallen  into  error.  We 
are  no  longer  required  to  state  our  findings  of  fact,  but  it  is  our  duty 
to  carefully  reexamine,  in  disposing  of  this  case,  the  entire  record, 
and  it  seems  proper,  in  this  connection,  to  refer  briefly  to  the  criti- 
cisms of  the  defendants  upon  our  former  findings. 

The  first  of  these,  as  stated  in  the  brief  of  the  defendant,  is  that  the 
Commission  compared  the  train  loading  of  live  stock  with  the  train 
loading  of  trains  which  contain  less  that  carload  freight.  This  the 
defendant  urges  was  wrong,  for  the  reason  that  live  stock  is  uni- 
formly shipped  in  carloads  and  that  therefore  any  comparison 
between  that  and  other  freight  should  be  made  with  carload  freight. 

Witnesses  for  the  defendants  in  great  niunber  had  testified  that  the 
average  cost  of  handling  all  other  kinds  of  freight,  including  both 
carload  and  less  than  carload,  was  less  than  the  cost  of  handling  live 
stock.  Mr.  Peabody,  whose  calculaticxis  will  be  later  referred  to,  had 
presented  very  elaborate  figures  in  which  he  contrasted  the  cost  of 
transporting  live  stock  with  the  average  cost  of  transporting  all 
other  kinds  of  freight,  carload  and  less  than  carload. 

For  the  purpose  of  estimating  the  force  of  this  testimony  the  Com- 
mission instituted  certain  comparisons  between  the  train  loading  and 
the  train  mileage  of  live  stock  and  other  freight.  Manifestly,  our 
comparisons  to  be  of  value  and  fair  to  the  complainant  must  be  upon 
the  same  basis  with  those  made  by  the  witnesses  of  the  defendants; 
and  since  they  had  embraced  both  carload  and  less  than  carload 
freight  it  was  incumbent  upon  us  to  do  the  same. 

The  testimony  in  this  case  apparently  showed  that  the  average  tons 
of  paying  freight,  in  trains  consisting  either  wholly  or  in  part  of 
live  stock,  was  greater  than  the  tons  of  paying  freight  in  the  average 
train  upon  most  or  all  of  the  lines  of  the  defendants. 

It  also  appeared  that  the  average  rate  per  ton-mile  received  by 
most  of  these  defendants  for  the  handling  of  live  stock  was  greater 
than  the  average  rate  for  tlie  handling  of  all  traffic,  and  usually  con- 
siderably greater.  If  the  number  of  tons  of  paying  freight  in  a  live- 
stock train  was  greater  than  the  number  of  tons  in  the  average  train, 
and  if  the  rate  per  ton-mile  applied  to  the  movement  of  live  stock  was 
greater  than  the  average  rate  applied  to  the  movement  of  all  traffic, 
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it  seemed  to  us  then,  and  it  seems  to  us  still,  that  this  is  persuasive 
evidence  that  the  profitableness  of  handling  live  stock  as  actually 
handled  by  these  defendants,  notwithstanding  the  many  disabilities 
under  which  that  trafSc  rests,  was  above  the  profitableness  arising 
from  the  handling  of  all  freight,  on  the  average. 

The  defendants  also  claim  that  the  Commission  erred  in  its  finding 
as  to  the  regularity  with  which  this  traffic  moves. 

The  carriers  had  alleged  as  one  of  the  reasons  why  this  live-stock 
business  was  undesirable  that  its  movement  was  spasmodic  and 
uncertain.  The  Commission  refused  to  sustain  this  contention  and 
found,  upon  the  contrary,  that  live  stock  moved  with  great  regular- 
ity, instancing  as  illustrative  receipts  at  Chicago,  both  of  the  market 
as  a  whole  and  over  individual  lines.  It  is  now  said  that  Chicago 
is  not  a  representative  market,  and  a  statement  is  presented  showing 
the  cars  of  live  stock  handled  into  Kansas  City  by  the  Atchison  sys- 
tem during  certain  years. 

Chicago  was  selected  as  being  the  largest  live-stock  market  in  the 
United  States.  An  examination  of  the  figures  presented  by  the 
Santa  Fe  apparently  indicates  that  its  movement  of  live  stock  to 
Kansas  City  is  not  quite  as  imif orm  as  the  movement  to  Chicago  over 
that  line.  Eliminating,  however,  that  year  when  flood  conditions  at 
Kansas  City  practically  interrupted  all  traffic  for  several  weeks,  the 
movement  as  shown  by  these  statements  is  still  remarkably  uniform. 

What  the  Conunission  said  in  its  former  report  was  that  while 
this  traffic  moved  at  one  season  of  the  year  from  one  locality  and  at 
another  season  from  another  locality,  these  different  movements  coan- 
terbalanced  each  other,  so  that  as  applied  to  the  great  systems,  which 
are  mainly  affected  by  this  proceeding,  the  movement  as  a  whole  was 
remarkably  regular.  With  that  finding  we  are  entirely  satisfied. 
It  is  doubtful  whether  the  Santa  Fe  system  handles  any  single  com- 
modity in  large  quantities  with  respect  to  which  the  time  of  its 
movement  and  the  amount  of  the  movement  can  be  so  accurately 
gauged  as  in  case  of  live  stock. 

It  is  further  claimed  that  our  estimate  of  the  relative  amount  of 
damages  paid  for  injuries  to  live  stock  in  transit,  in  proportion  to  the 
gross  receipts  derived  from  the  business,  is  altogether  too  small. 
From  the  testimony  of  the  traffic  manager  of  the  Atchison,  Topeka 
&  Santa  Fe  upon  the  former  hearing,  we  found  that  this  percentage 
of  damages  on  account  of  live-stock  shipments  to  earnings  from  such 
shipments  was  1.23  per  cent,  and  we  expressed  the  opinion  that  this 
would  not  be  far  from  the  average  in  case  of  all  the  defendants  under 
normal  conditions.  Various  Texas  lines  now  file  statements  showing 
a  much  larger  percentage,  and  the  Santa  Fe  itself  shows  that  for  tho 
year  1906  the  percentage  in  its  case  was  4.95. 
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According  to  the  Santa  Fe  statement,  produced  upon  the  former 
trial,  the  gross  sum  paid  by  that  system  for  such  damages  for  the 
seven  years  from  June  30,  1898,  to  June  30,  1904,  was  $233,704.16, 
or  $33,386.16  per  year.  According  to  its  statement  produced  upon  the 
last  hearing  the  amount  paid  during  the  year  1906  alone  was 
$132,525.46.  This  of  itself  shows  that  the  figures  given  for  the  year 
1000  do  not  represent  normal  conditions  upon  that  system. 

As  indicated  in  our  former  report,  the  service  rendered  by  certain 
of  these  lines  in  the  southwest  has  been  in  recent  years  extremely 
poor,  and  for  the  last  two  years  this  has  been  even  worse  than  before. 
Not  only  have  these  defendants  utterly  failed  to  discharge  their  duty 
as  common  carriers  engaged  in  the  shipment  of  live  stock  and  thus 
subjected  themselves  to  heavy  claims  for  damages,  but  this  failure 
upon  their  part  has  inflamed  public  opinion  and  perhaps  led  to  the 
institution  of  more  suits  and  the  giving  of  larger  verdicts  than 
otherwise.  It  is  certainly  true  that  many  of  these  Texas  lines  have 
actually  paid  damages  much  in  excess  of  the  percentage  found  by  this 
Commission,  but  this  seems  to  be  due  to  local  conditions  for  which  the 
carriers  themselves  are  mainly  responsible  and  in  respect  of  which 
they  are  legally  at  fault.  As  applied  to  the  defendants  as  a  whole, 
we  still  think  that  our  former  finding  was  sufficiently  favorable. 

In  so  far  as  this  traffic  is  by  nature  hazardous,  the  rate  for  its 
movement  may  properly  reflect  that  hazard;  but  in  so  far  as  these 
damages  are  due  to  gross  shortage  of  duty  upon  the  part  of  the  de- 
fendants, they  can  not  be  allowed  to  revenge  themselves  upon  the 
shipping  public  by  a  corresponding  increase  in  their  charges  for 
transportation. 

AVhat  is  most  dwelt  upon  by  the  defendants  is  the  treatment 
accorded  the  testimony  of  Mr.  Peabody,  the  statistician  of  the  Atchi- 
son system.  It  was  insisted  upon  the  former  argument,  and  is  reiter- 
ated with  great  earnestness  now,  that  the  figures  presented  by  this 
witness  are  a  conclusive  demonstration  against  the  contention  of  the 
complainants.  Several  particulars  are  pointed  out  in  which  it  is 
said  that  we  either  failed  to  apprehend  the  position  of  Mr.  Peabody 
or  have  not  fairly  treated  his  testimony.  In  view  of  the  earnest 
insistence  by  the  defendants  that  the  evidence  of  this  witness  must 
control  the  disposition  of  this  case,  it  seems  proper  to  refer  to  it 
somewhat  more  in  detail  than  would  otherwise  be  necessary. 

What  Mr.  Peabody  has  attempted  to  do  was  fully  stated  in  our 
former  report,  and  may  be  briefly  indicated  here.  He  takes  the 
operating  divisions  of  the  Santa  Fe  system,  over  which  this  traffic 
mostly  moves,  and  determines  the  total  amount  of  money  expended 
in  the  mauitenance  and  operation  of  each  one  of  these  divisions  for  a 
gi^'en  year.    He  apportions  the  total  amount  between  passenger  and 
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freight  and  divides  the  amount  applicable  to  freight  by  the  total 
number  of  tons  hauled  over  the  division  during  the  year,  including 
the  weight  of  the  car,  and  determines  in  this  manner  the  cost  of 
hauling  a  gross  ton. 

He  then  starts  with  a  carload  of  cattle,  the  average  weight  of  which 
can  be  known  with  accuracy,  and  determines  the  cost  of  hauling  this 
car  over  the  various  divisions  by  nmltiplying  the  number  of  gross 
tons  by  the  gross  ton  cost  upon  each  division,  obtaining,  in  this  way, 
what  he  styles  the  ''  operating  cost ''  of  moving  this  car  from  its  point 
of  origin  to  destination.  To  this  he  adds  interest  and  taxes,  dis- 
tributed upon  a  car  mileage  basis,  thus  obtaining  what  he  terms  the 
''  total  cost  of  moving  a  carload  of  cattle.''  In  arriving  at  this  cost 
he  assumes  that  about  90  per  cent  of  stock  cars  are  returned  empty, 
and  charges  upon  the  same  gross  ton  basis 'for  this  empty  hauL  He 
now  inquires  what  revenue  his  company  receives  for  the  handling  of 
this  car.  If  this  is  more  than  the  total  cost  he  denominates  the  dif- 
ference a  profit,  and  if  less  a  deficit. 

Upon  the  former  hearing  Mr.  Peabody  introduced  a  table  showing, 
upon  the  above  basis,  the  results  of  transporting  live  stock  from  some 
twenty  or  thirty  different  points,  mostly  in  the  state  of  Texas,  to 
Kansas  City,  Chicago,  and  St  Louis.  These  shipments  sometimes 
showed  a  profit  and  sometimes  a  deficit,  as  above  defined.  He  added 
together  the  profits  and  the  deficits,  subtracted  the  sum  of  the  profits 
from  the  sum  of  the  deficits,  divided  the  remainder  by  the  total  num- 
ber of  points,  and  deduced  the  conclusion  that  there  was  a  deficit,  on 
the  whole,  of  some  $5  per  car. 

Many  of  the  points  thus  selected  were  not  upon  the  line  of  his 
system,  which  received  the  traffic  from  its  various  connections  at 
junction  points.  In  determining  the  financial  result  to  his  company 
he  had  taken  as  the  revenue  not  the  rate  from  tlie  junction  point  to 
destination,  but  the  division  of  the  through  rate  received  by  the  Santa 
Fe  System.  For  example,  the  rate  from  Fort  Worth  to  Kansas  City 
is  30J  cents  per  100  pounds,  while  the  division  allowed  the  Santa  Fe 
on  business  originating  at  some  point  beyond  Fort  Worth  and  re- 
ceived by  that  company  at  this  junction  would  be  perhaps  28  cents 
per  100  pounds.  In  determining  whether  the  rate  from  point  of 
origin  was  reasonable  he  considered  not  the  total  through  rate,  but 
the  amount  which  his  company  received  as  its  division. 

The  Commission  was  of  the  opinion  that  the  contention  before  it 
was  upon  the  reasonableness  of  the  rate  from  the  point  of  origin  to 
destination,  and  not  whether,  under  stress  of  competition,  the  Santa 
Fe  obtained  less  than  its  fair  share  of  this  rate.  It  accordingly 
eliminated  from  Mr.  Peabody's  table  of  points  of  origin  tiiiose  points 
not  upon  the  lines  of  the  Santa  Fe  and  proceeded  to  strike  a  balance 

13  i.aaB^ 


CATTLE  raisers'  ASSO.  OF  TEX.  V.  M.,  K.  A  T.  RY.  CO.  £T  AIj.      426 

with  the  remaining  points  in  exactly  the  same  way  that  Mr.  Peabody 
had  struck  his  balance  with  the  whole.  The  result  then  was  not  a 
deficit,  but  a  profit  of  some  $14  per  car.  It  is  now  insisted  that  this 
proceeding  upon  the  part  of  the  Commission  was  entirely  un&ir,  and 
Mr.  Peabody  presents,  as  a  part  of  his  recent  testimony,  a  table  of 
stations  entirely  on  his  own  line,  which  shows  not  a  profit,  but  a 
deficit. 

As  previously  pointed  out  by  the  Commission,  the  whole  calcula- 
tion is  practically  woithless,  and  the  above  statement  clearly  shows 
this.  Mr.  Peabody,  by  selecting  the  proper  points,  can  show  either 
a  deficit  or  a  profit,  as  he  sees  fit.  The  points  which  he  originally 
selected  showed  a  profit ;  those  which  he  now  selects  a  deficit.  To  be 
of  any  value  whatever,  his  computations  should  take  all  points  in  the 
territory  involved.  We  are  still  of  the  opinion,  however,  that  the 
fundamental  question  before  us  is  not  whether  this  traffic  is  profitable 
to  the  Santa  Fe  system,  which  may  handle  it  under  disadvantageous 
circumstances,  but  whether  the  rates  are  reasonable. 

Some  time  ago  the  Texas  &  Pacific  Railway  Company  canceled  all 
joint  through  rates  upon  live  stock  from  points  upon  its  line,  and  these 
rates  were,  subsequently  reestablished  by  an  order  of  this  Conmiission. 
It  is  now  suggested  that,  inasmuch  as  the  Santa  Fe  system  is  han- 
dling this  traffic  under  compulsion  of  this  order,  its  divisions  of  these 
through  rates  may  properly  be  considered  as  they  were  by  Mr.  Pea- 
body. In  answer  to  this  it  should  be  noted  that  while  the  Commis- , 
sion  has  indeed  established  joint  through  rates  in  the  application  of 
which  certain  of  these  divisions  are  accepted  by  the  Santa  Fe  system, 
it  has  never  been  asked  to  establish  the  divisions  themselves,  and  has 
never  expressed  an  opinion  upon  their  reasonableness.  The  Santa  Fe 
accepts  its  low  division  from  Fort  Worth,  not  under  an  order  of  this 
body,  but  because,  for  competitive  reasons,  it  must  do  so. 

In  determining  the  cost  of  transporting  a  gross  ton  of  freight  over 
the  various  divisions  of  his  system,  Mr.  Peabody  must,  of  necessity, 
apportion  certain  expenses,  like  those  of  maintenance,  in  toto,  and 
those  of  operation,  in  part,  between  passenger  and  freight  service. 
The  Commission  pointed  out  in  its  former  report  that  in  the  early 
histor}'  of  this  body  it  had  required  railways  in  making  their  sta- 
tistical returns  to  undertake  to  make  an  apportionment  of  this  sort, 
but  had  later  abandoned  that  requirement  at  the  request  of  the  rail- 
ways themselves,  as  not  sufficiently  reliable  to  be  of  much  value.  Mr. 
Peabody  now  undertakes  to  fortify  his  method  of  distributing  these 
expenses  by  further  testimony  of  his  own  •and  by  the  opinion  of 
expert  witnesses. 

We  did  not  decline  to  accept  the  conclusions  of  Mr.  Peabody  be- 
cause he  had  found  it  necessary  to  make  this  distribution  of  expense 
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between  freight  and  passenger  service;  that  was  simply  pointed  out 
as  one  of  the  incidental  infirmities  in  his  calculation.  The  testimony 
since  introduced  adds  nothing  upon  that  point  This  body  has  ju^ 
promulgated,  under  express  statutory  authority,  a  uniform  system  of 
accounts  for  use  by  the  various  railways  of  this  country.  We  have 
not  there  required  the  separation  of  freight  and  passenger  expenses. 
Such  information  would  be  of  great  value,  but,  in  the  opinion  of  our 
own  statistician  and  of  the  accountants  of  most  railways,  it  can  not 
be  furnished  with  sufficient  accuracy  to  be  of  value  as  statistics.  We 
repeat  here  what  was  said  before,  that  such  a  distribution  can  have 
"only  the  reliability  of  an  estimate." 

The  real  objection  to  Mr.  Peabody's  conclusions  arises  not  out  of 
the  accuracy  of  his  figures,  but  from  the  fundamental  errors  in  his 
method.  Wliat  he  does  is  to  determine  the  average  cost  of  handling 
a  gross  ton  of  freight  over  certain  divisions  of  his  system.  In  arriv- 
ing at  this  result,  he  must,  of  necessity,  consider  the  movement  of  all 
freight  of  all  kinds.  With  the  cost  so  reached  he  contrasts  the  move- 
ment of  the  traffic  in  question ;  that  is  to  say,  he  compares  the  move- 
ment of  a  car  of  live  stock  from  Pecos  to  Chicago,  a  distance  of  1,350 
miles,  with  the  movement  of  all  freight  of  all  kinds  upon  the  line 
between  Pecos  and  Chicago.  He  charges,  for  example,  against  the 
movement  of  that  carload  of  cattle  the  station  expenses  of  all  sorts  at 
every  station  belween  those  points. 

It  is  well  understood  that  the  expense  of  handling  short  haul  is 
much  greater  than  that  of  long  haul  traffic.  Mr.  Peabody  himself 
states  that  the  average  haul  of  a  carload  of  live  stock  upon  that  system 
is  281  miles;  yet  he  contrasts  with  these  distances  the  movement  of 
this  carload  1,350  miles. 

It  is  equally  well  understood  that  the  cost  of  handling  less  than 
carload  traffic  is  very  much  greater  than  that  of  carload  business; 
indeed,  it  has  been  said  in  testimony  before  this  Commission  that  it 
is  six  or  seven  times  as  much.  About  7  per  cent  of  all  the  traffic  of  the 
Santa  Fe  is  less  than  carload.  It  may  very  likely  cost  as  much  to 
handle  this  7  per  cent  of  less  than  carload  business  as  it  does  to 
handle  one-fourth  of  the  entire  carload  traffic,  and  yet  Mr.  Peabody 
charges  this  carload  of  live  stock  from  Pecos  with  all  the  expense  of 
the  less  than  carload  freight. 

Mr.  Peabody  further  assumes  that  this  traffic  from  distant  points, 
moving  as  it  does  largely  in  solid  train  loads,  ought  to  bear  a  rate 
which  pays  the  same  profit  as  traffic  which  moves  over  short  distances. 
This  is  not  so.  It  is  universally  agreed  that  the  rate  per  ton  mile 
should  decrease  as  the  distance  increases,  not  only  for  the  reason  that 
the  cost  of  service  decreases,  but  also  because  free  communication 
between  distant  parts  of  this  country  can  in  no  other  way  be  had. 
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One  of  the  principal  sources  of  apprehension  expressed  by  railroad 
witnesses  before  the  committees  of  Congress,  when  the  advisability  of 
conferring  upon  this  Commission  the  rate-making  power  was  under 
advisement,  was  that  we  should  be  obliged  to  adjust  rates  upon  a  dis- 
tance basis.  It  was  earnestly  said  by  railroad  representatives  that 
the  interstate  rates  of  this  country  could  not  be,  and  ought  not  to  be, 
based  on  distance.  But  these  defendants  are  insisting  that  distance 
is  the  proper  measure  of  the  reasonableness  of  a  rate,  since  they  insist 
that  long-distance  traffic  should  bear  the  same  proportion  of  expense 
as  short-distance  traffic. 

Again,  Mr.  Peabody  of  necessity  assumes  that  all  kinds  of  traffic 
ought  to  bear  the  same  proportion  of  expense,  since  he  compares  the 
cost  of  handling  this  live-stOck  business  with  the  cost'  of  moving  all 
freight  transported  by  his  system;  but  it  is  well  understood  that  the 
profit  paid  by  one  commodity  need  not  be,  and  ought  not  to  be,  the 
same  as  the  profit  paid  by  every  other  commodity.  Undoubtedly,  no 
commodity  should  be  moved  at  a  rate  which  is  1^  than  the  cost  of 
the  movement ;  but  it  can  not  be  said  that  the  rate  upon  a  particular 
article  should  yield,  if  above  the  cost  of  movement,  any  given  propor- 
tion  to  the  payment  of  dividends  or  interest.  It  will  be  noted  that 
the  amount  yielded  by  these  rates,  even  by  the  extremely  low  divisions 
accepted  by  the  Santa  Fe  from  its  connections,  in  all  cases  exceeds,  by 
a  substantial  amount,  the  cost  of  operation. 

Nothing  can  be  more  conclusive  against  the  value  of  Mr.  Peabody's 
figures  than  the  reductio  ad  dbsurdum^  which  results  from  an  applica- 
tion of  his  method  of  calculation  to  a  case  which  it  is  not  intended 
to  fit. 

Within  the  year  the  rate  of  the  Santa  Fe  company  upon  cotton 
piece  goods  from  Kansas  City,  Mo.,  to  Wichita,  Kans.,  has  been 
challenged  by  complaint  filed  with  this  Commission.  That  company 
contended  in  that  proceeding  that  this  rate  was  reasonable,  and  we 
declined  to  disturb  it. 

Mr.  Peabody  was  asked  to  state  what  profit,  according  to  his 
method  of  computation,  his  company  would  derive  from  the  trans- 
portation of  a  carload  of  60,000  pounds  of  cotton  piece  goods  between 
those  points,  and  has  filed  a  statement  showing  that  the  entire  cost, 
including  taxes  and  interest,  of  operating  this  car  would  be  $23.48, 
while  the  revenue  derived  would  be  $396.  By  profit  as  here  used  is 
meant  that  portion  of  the  entire  revenue  which  remains  for  the  pay- 
ment of  dividends  after  ever  other  expense  has  been  satisfied. 

It  was  stated  by  a  witness  thoroughly  familiar  with  live-stock  rates 
that  the  short-distance  rates  from  points  in  Kansas  to  Kansas  City 
were  among  the  lowest  to  be  found  in  this  whole  country.  An  appli- 
cation of  Mr.  Peabody's  calculations  to  these  rates  for  distances  up 
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to  300  miles  shoT\'s  a  profit  of  from  30  to  60  per  cent.  As  already 
said,  the  average  haul  of  a  carload  of  live  stock  upon  the  Santa  Fe 
is,  according  to  Mr.  Peabody,  281  miles.  Perry,  Okla.,  is  situated 
324  miles  from  Kansas  City.  The  total  cost  of  transporting  a' car- 
load of  cattle  from  Perry  to  Kansas  City,  including  the  return  haul 
of  the  empty  car  and  taxes  and  interest,  would  be,  according  to  the 
figures  of  Mr.  Peabody,  $34.83,  the  revenue  $67.80,  leaving  a  net 
profit  applicable  to  dividends  of  $32.97,  or  something  over  48  per  cent. 

The  taxes  and  fixed  charges  upon  this  shipment  are  $10.86  in  alL 
AMien  it  is  remembered  that  the  bonded  debt  of  the  Atchison,  Topeka 
&  Santa  Fe  Railway  is  some  $28,000  per  mile,  while  its  capital  stock 
is  but  $22,000  per  mile,  it  will  be  seen  that  this  ratio  of  profit  would 
yield  an  utterly  unreasonable  dividend. 

We  do  not  suggest  that  the  interstate  rates  upon  the  Santa  Fe  sys- 
tem could  be  or  should  be  adjusted  upon  the  basis  adopted  by  Mr. 
Peabody,  but  it  does  seem  manifest  that  if  this  method  of  calculation 
is  to  be  applied  to  a  portion  of  its  rates  it  should  be  extended  to  the 
whole.  If  that  system  desires  to  raise  its  live-stock  rates  it  should 
correspondingly  reduce  its  merchandise  rates.  If  it  proposes  to  scale 
up  its  long-distance  rates  on  live  stock,  it  should  scale  down,  at  the 
same  time,  the  short-distance  tariffs  applicable  to  that  commodity. 

These  live-stock  rates,  by  the  action  of  various  competitive  forces 
through  a  long  series  of  years,  have  become  adjusted  to  other  rates. 
No  other  commodity  is  now  complaining  that  the  charge  against  it 
is  too  high  as  compared  with  that  upon  live  stock.  To  justify  an 
advance  in  these  rates  carriers  must  either  show  that  they  are  alto- 
gether out  of  proportion  with  other  rates  or  that  they  are  in  need  of 
greater  revenues.  We  held  in  deciding  this  case  formerly  that  the  last 
advances  of  1903  were  unreasonable,  but  that  former  advances  had 
been  justifiable.  We  find  nothing  in  the  case  as  presented  now  which 
would  alter  our  conclusion  as  of  the  time  when  it  was  reached.  There 
remains,  therefore,  the  further  question.  Have  conditions  so  changed 
between  1905  and  1907  that  these  advances,  which  were  condemned 
then,  should  be  sanctioned  now  ? 

The  defendants  urge  that  certain  changes  have  occurred  since  1906 
wliich  require  a  modification  of  the  conclusion  which  we  then  reached. 
They  urge : 

First.  That  the  cattle  industry  is  much  more  prosperous  to-day 
than  it  was  then. 

Second.  That  the  cost  of  railroad  operation  has  materially  in- 
creased since  then. 

The  original  complaint  sets  forth  that  the  cattle  industry  was  ex- 
tremely depressed,  and  this  was  relied  upon  by  the  complainant  as 
one  of  the  reasons  which  should  influence  us  in  holding  the  advanoea 
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anreasonable.  While  the  Commission  fully  sustained  this  claim  of 
the  complainant,  so  far  as  the  fact  went,  it  attached  but  little  im- 
portance  to  it  in  disposing  of  the  case.  We  said,  at  page  348, 11 1.  C* 
C.  Rep. : 

The  depressed  condition  of  this  industry  has  been  earnestly  pressed  upon  our 
attention.  We  have  expressed  the  opinion  elsewhere  that  freight  rates  should 
not  of  necessity  vary  with  the  price  of  the  commodity  transported  nor  with  the 
condition  of  the  business  aflfected.  The  members  of  the  complainant  association 
can  not  require  these  defendants  to  make  good  the  depressed  state  of  their 
Industry,  but  where  the  rate  limits  the  movement  ot  the  traffic,  as  to  some 
slight  extent  It  does  here,  that  fact  Is  entitled  to  some  consideration,  and  there 
Is  certainly  no  general  prosperity  among  these  shippers  hi  wliich  the  defendants 
are  entitled  to  participate. 

It  is  our  impression  that  the  cattle  business  is  somewhat  more  pros- 
perous to-day  than  it  was  when  the  case  was  first  submitted.  Market 
prices  of  beef  cattle  have  materially  advanced,  but  the  cost  of  pro- 
ducing the  animal  has  also  increased.  In  its  final  analysis  the  prin- 
cipal item  of  expense  in  the  raising  of  cattle  is  the  value  of  the  land 
upon  which  the  animal  grazes  and  from  which  it  draws  in  one  form 
and  another  its  subsistence.  All  land  values,  especially  in  the  sec- 
tions covered  by  these  proceedings,  have  materially  increased  since 
1904,  and  these  advances,  together  with  other  increases  in  cost  of  labor 
and  various  supplies,  have  added  to  the  expense  of  producing  cattle. 
The  live-stock  business  as  conducted  upon  the  ranges  and  pastures 
covered  by  this  proceeding  may  be  in  better  shape  now  than  it  was 
three  years  ago ;  but  it  is  not  to-day  in  what  can  be  termed  a  state 
of  prosperity.  It  is  true,  now,  as  then,  that  there  is  "  no  general  pros- 
perity among  these  shippers  in  which  the  defendants  are  entitled  to 
participate."  We  find  nothing  in  the  present  condition  of  the  live- 
stock industry  which  would  induce  us  to  modify  our  former  holding. 

Comparing  April,  1905,  when  the  case  was  originally  submitted, 
with  June,  1907,  when  the  last  argument  was  heard,  it  is  true  that  the 
cost  of  operation  had  increased.  The  price  of  most  materials  entering 
into  the  construction,  maintenance,  and  operation  of  a  railway  had 
somewhat  advanced,  and  material  increases  in  the  wages  paid  railway 
employees  had  either  actually  been  made  or  were  in  immediate  con- 
templation. It  is  not  certain  that  to-day,  November,  1907,  the  price 
of  materials  and  supplies  is  greater,  if  as  great,  as  it  was  in  1905,  and 
it  is  not  improbable  that  in  the  near  future  these  prices  may  be  less. 
We  are  not  advised  what  effect,  if  any,  will  be  produced  by  the  pres- 
ent financial  stringency  upon  the  rate  of  wages  paid  railway  em- 
ployees. The  situation  strongly  illustrates  what  this  Commission  has 
on  several  occasions  said,  that  freight  rates  as  a  whole  should  not 
vary  with  the  price  of  the  commodity  carried  nor  with  general  busi- 
ness conditions.    The  railway  shares  in  the  general  adversity  or  the 
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general  prosperity  by  loss  or  gain  in  the  amount  of  its  trafl^  without 
change  in  the  rate  itself. 

Tt  is  well  settled  that,  everything  else  remaining  the  same,  an  in- 
crease in  cost  of  operation  would  justify  an  advance  in  rates.  It  is 
equally  well  settled  that,  other  things  remaining  the  same,  increase  in 
traffic  requires  a  decrease  in  rates.  It  may  therefore  happen  that  the 
increase  of  traffic  will  more  than  offset  the  increase  in  operating  ex- 
pense, and  such  has  been  the  fact  generally  in  this  country  for  the 
last  eight  years.  A  table  introduced  by  the  complainant,  compiled 
from  the  returns  of  various  Texas  railroads  to  the  railroad  commis- 
sion of  that  state,  forcibly  illustrates  this.  This  table,  as  we  under- 
stand it,  shows,  for  the  eight  months  ending  February  28,  1906,  and 
the  corresponding  eight  months  ending  February  28,  1907,  the  gross 
receipts,  the  operating  expenses,  and  the  net  receipts  of  the  various 
Texas  lines.  It  is  not  necessary  to  encumber  this  report  with  the  de- 
tailed statement,  but  the  summaries  may  be  given,  and  are: 

GroSH  receipts  for  eight  months  ending  Febmary  28,  1906 $58,940,898.99 

GroKH  receipts  for  eight  months  ending  February  28,  1907 67, 628, 212. 07 

Incronse  for  the  eiglit  months 13, 887, 3ia  08 

Percentnpe  of  incrense.  0.25-|- 

Ol)ernting  exiK^nses  for  eight  months  ending  February  28,  1906.    88,690,647.08 

Ol)cratiiig  exiMiUHCH  for  eight  months  ending  February  28,  1907.    46, 731, 816. 66 

Iiicr4«aK4»  for  tlu*  elplit  months 7,180,668.68 

PerctMitiipc  of  increUHO,  0.18-+- 

Income  from  operation  for  the  eight  months  ending  February 

28,  IJKXJ 16,090,246.96 

Income  from  operation  for  the  eight  months  ending  February 

28,  1907 21,796,80a61 

Increase  for  the  el^ht  months 6,706,649,66 

Perccntape  of  increase.  0.44-+- 

It  a))))enrs,  tliei^cfore,  that  notwithstanding  increased  expenses  of 
operation  these  Texas  lines  show  an  increase  in  gross  income  of  over 
2r)  per  cent :  in  operating  expenses  of  over  18  per  cent,  and  in  net 
income  of  over  44  per  cent. 

'IMiese  returns  ai)ply  to  operations  in  the  state  of  Texas  alone,  but 
conditions  throughout  a  large  part  of  the  territory  embraced  in  this 
pnxHMHling  are  fairly  typified  by  these  results  in  Texas.  These  de- 
fendants are  likely  to  stand  in  much  sorer  need  of  additional  revenue 
during  a  period  of  financial  depression,  accompanied  by  declining 
cost  of  operation  than  during  periods  of  prosperity  while  prices  of 
sup))Iies  and  labor  are  advancing.  An  increase  of  operating  cost  in 
sections  of  the  country  where  no  corresponding  increase  in  traffic 
couhl  be  exiHvled  might  merit  different  consideration.® 

"Tills  WHS  written  in  October,  1907.  Wbat  has  since  occurred  abundantly 
justifies  tiio  suggest  ion. 
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Certain  of  the  Texas  lines  have  urged  upon  the  Commission  with 
great  force  their  financial  necessities.  They  sKow  that  in  order  to 
properly  transact  the  business  offered  extensive  outlays  must  be  made 
upon  their  properties;  that  under  the  laws  of  the  state  of  Texas  they 
can  make  no  further  issue  of  stock  or  bonds;  that  the  money  for 
these  expenditures  can  only  be  obtained  from  current  revenue,  and 
they  insist  that  their  rates  should  be'such  as^will  provide  the  neces- 
sary revenue  out  of  which  to  improve  their  properties. 

The  Texas  stock  and  bond  law  requires  the  railroad  commission 
of  that  state  to  value  the  various  railroad  properties  in  the  state,  and 
provides  that  the  combined  issue  of  stocks  and  bonds  shall  not  exceed 
this  valuation. 

Many,  and  perhaps  most,  of  these  Texas  lines  were  cheaply  con- 
structed  at  the  outset  and  were  bonded  for  more  than  the  cost  of 
construction.  When,  therefore,  the  commission  of  Texas  valued  these 
railroads  upon  the  basis  of  cost  of  reproduction,  as  it  did,  the  values 
thus  fixed  fell,  in  most  cases,  far  below  the  outstanding  issues  of 
stocks  and  bonds. 

The  original  cheap  construction  of  these  Texas  lines  answered 
fairly  well  for  the  movement  of  the  lighter  traffic  handled  at  the  time 
they  were  built,  but  to-day,  under  the  enormous  increase  in  business 
which  has  taken  place,  that  construction  is  entirely  inadequate.  Most 
of  these  lines  have  been  improved  to'a  considerable  extent,  and  some 
of  them  have,  been  put  into  shape  to  meet  the  requirements  of  the 
present,  but  many  of  them  must  be  virtually  reconstructed  in  the 
immediate  future.  They  must  be  regraded,  laid  with  heavier  steel, 
ballasted,  and  reequipped,  if  their  business  is  to  be  transacted  upon 
a  reasonable  rate  at  a  reasonable  profit.  Since  the  roads,  even  after 
all  these  improvements  are  made,  will  still  be,  if  valued  upon  basis 
of  the  cost  of  reproduction,  worth  less  than  the  present  issue  of 
stocks  and  bonds,  it  follows  that  no  funds  can  be  provided  for  these 
improvements  by  the  issue  of  additional  securities,  and  that  money 
must  be  obtained  either  by  carrying  the  loan  as  an  unsecured  indebt- 
edness or  from  revenue.  Some  of  these  Texas  lines  have  strong 
parent  companies  outside  the  state  which  can  supply  their  neces- 
sities, but  the  above  statement  applies  to  many  of  the  more  important 
Texas  railroads. 

While  this  condition  is  a  most  unfortunate  one,  we  can  not  believe 
that  it  aflFords  a  sufficient  ground  for  the  establishment  of  rates  by 
this  Commission  which  would  otherwise  be  unjust  and  unreasonable. 
It  will  hardly  be  claimed  by  anyone  that  these  railroads  at  the  be- 
ginning should  have  been  allowed  to  impose  upon  the  public  rates 
sufficient  to  repay,  within  a  few  years,  the  original  cost  of  construc- 
tion, and  there  is  no  better  reason  for  saying  that  they  should  be 
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allowed  now  to  impose  rates  which  will  pay,  out  of  current  earnings, 
this  cost  of  reconstruction  made  necessary  by  the  increase  in  their 
business.  Any  outlay  which  is  not  required  to  keep  the  property 
good,  or,  perhaps,  more  accurately  stated,  to  keep  the  property  up 
to  present  standards,  but  which  is  necessary  to  provide  for  the  hand- 
ling of  increased  business,  and  which,  therefore,  adds  to  the  perma- 
nent earning  capacity  of  the  property,  should,  as  between  the  railway 
and  the  public,  when  the  railway  demands  the  right  to  increase  a  rate 
for  the  mere  sake  of  additional  revenue,  be  made  not  out  of  earnings 
but  out  of  capital  or  surplus.  Such  has  been  the  frequent  holding  of 
this  Commission  and  that  holding  has  been  explicitly  affirmed  by  the 
Supreme  Court  of  the  United  States  in  a  recent  decision.  lUinais 
Central  R.  li.  Co.  et  al.  v.  Interstate  Commerce  Commission^  206 
U.  S.,  441. 

The  Commission  had  found  in  that  case  that  extensive  permanent 
improvements  had  been  paid  for  as  a  part  of  operating  expenses  out 
of  current  earnings  and  had  expressed  the  opinion  that  such  expendi- 
tures should  not  be  charged  against  a  single  year,  but  "  should  be,  so 
far  as  practicable  and  so  far  as  rates  exacted  from  the  public  are 
concerned,  projected  proportionately  over  the  future."  The  appel- 
lant railway  companies  argued  that  this  was  clearly  error  upon  the 
part  of  the  Commission.  The  court  held  otherwise,  using,  at  page  462 
of  the  opinion,  this  language : 

*  *  *  Tbe  findings  show  that  the  old  rates  were  profitable  and  that  divi- 
dends were  declared  even  when  permanent  Improvements  and  equipment  were 
charged  to  oi)eratlng  expenses.  But  may  they  be  so  charged?  Appellants  con- 
tend that  the  answer  should  be  so  obviously  In  the  afilrmative  that  It  should  be 
made  an  axiom  In  transportation.  On  principle  It  would  seem  as  If  the  answer 
should  be  otherwise.  It  would  seem  as  if  expenditures  for  additions  to  con- 
struction and  equipment,  as  expenditures  for  orlgiual  construction  and  equip- 
ment, should  be  reimbursed  by  all  of  the  traffic  they  accommodate  during  the 
period  of  their  duration,  and  that  Improvements  that  will  last  many  yean 
should  not  be  charged  wholly  against  the  revenue  of  a  single  year.    •    •    • 

The  court  then  proceeded  to  discuss  and  distinguish  Union  Pacific 
Railroad  Co.  v.  United  States^  99  U.  S.,  402,  and  concluded  its  dis- 
cussion with  these  words : 

*  *  *  But  such  is  not  the  relation  or  concern  of  a  shipper  of  lumber. 
His  right  is  immediate.  lie  may  demand  a  service.  He  must  pay  a  toll,  but  a 
toll  measured  by  the  reasonable  value  of  the  service.  The  elements  of  that 
value  may  be  many  and  complex,  not  always  determinable,  as  we  have  seen, 
with  mathematical  accuracy,  but  we  think  it  is  clear  that  instrumentalities 
which  are  to  be  used  for  years  should  not  be  paid  for  by  the  revenues  of  a  day 
or  year;  and  this  is  the  principle  of  returns  upon  capital  which  exists  in 
durable  shape. 

The  situation  presented  by  these  Texas  roads  might  afford  a  very 
good  reason  for  allowing  new  securities  to  be  issued  against  the  money 
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which  actually  goes  into  the  improvement  of  these  properties;  it  is 
not  a  reason  for  an  unreasonable  transportation  charge;  nor,  even 
if  this  were  not  so,  would  it  be  just  to  the  public  to  allow  the  necessi* 
ties  of  these  few  Texas  roads  to  impose  upon  the  entire  community  a 
burden  which,  with  respect  to  the  great  majority  of  the  lines  and  the 
greater  part  of  the  traffic  involved,  would  be  unjust  and  unreasonable. 

It  is  our  opinion,  therefore,  that  the  advances  shown  in  the  appen- 
dix to  our  former  report,  which  is  referred  to  and  made  a  part  of 
this  report,  which  were  effected  by  the  defendants  during  the  year 
1903,  were  unjust  and  uniipasonable;  that  the  present  rates  produced 
by  those  advances  are  unjust  and  unreasonable;  that  the  rates  in 
effect  previous  to  said  advances  would  be  just  and  reasonable  and 
ouglit  not  to  be  exceeded  for  the  future. 

It  will  be  seen  by  reference  to  this  appendix^  that  the  advances 
thus  condemned  are  but  a  small  part  of  the  total  advances  made 
during  the  years  1898-1903,  inclusive. 

On  June  1,  1894,  railways  entering  the  city  of  Chicago  imposed  a 
terminal  charge  of  $2  per  car  for  the  delivery  of  carloads  of  live 
stock  at  the  Union  Stock  Yards.  This  complaint  alleges  that  the  im- 
position of  that  terminal  charge,  which  is  still  in  effect,  is  unjust,  un- 
reasonable, and  discriminatory,  and  asks  that  the  same  be  abolished. 

Tlie  lawfulness  of  that  charge  has  been  the  subject  of  extensive  liti- 
gation before  this  Commission  in  the  past,  and  we  may  refer  to  the 
various  reports  touching  that  subject  without  attempting  to  repeat 
here  the  facts  involved.  Cattle  Raisers  Asso.  of  Texas  et  al.  v.  Fort 
Worth  &  Denver  City  Ry.  Co.  et  al,  7  I.  C.  C.  Rep,,  513;  ibid.,  7 
I.  C.  C.  Rep.,  555a;  Cattle  Raisers  Asso,  of  Texas  et  al.  v.  Chicago^ 
Burlington  <&  Quincy  Railroad  Co.  et  al.,  10  I.  C.  C.  Rep.,  83;  ibid., 
11  I.  C.  C.  Rep.,  277;  ibid.,  12  I.  C.  C.  Rep.,  507. 

The  stock  yards  at  Chicago  are  owned  by  the  Union  Stock  Yards  & 
Transit  Company,  which  also  owns  the  tracks  connecting  the  lines  of 
the  various  railways  entering  Chicago  with  the  stock  yards.  Pre- 
vious to  June  1,  1894,  the  Stock  Yards  &  Transit  Company  had 
allowed  the  various  railways  to  operate  their  trains  of  live  stock  over 
its  tracks  to  the  stock  yards  without  payment  of  other  compensation 
than  an  unloading  charge  of  25  cents  per  car;  but  beginning  June  1, 
1804,  they  imposed  for  the  use  of  these  trades  a  trackage  charge 
which  varied,  in  different  cases,  according  to  the  length  of  the  haul, 
from  80  cents  to  $1.50  per  car.  Thereupon  the  railways  imposed  the 
$2  terminal  charge. 

The  Commission  held  that  previous  to  June  1,  1894,  rates  on  live 
stock  to  Chicago  had  included  a  delivery  at  the  stock  yards;  that 
these  rates  were  sufficiently  high,  and  that  the  cost  of  this  service  had 
been  in  no  way  increased  on  June  1, 1894,  except  by  the  imposition  of 
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this  trackage  charge.  We  therefore  concluded  that  the  imposition  of 
that  charge  was  unjust  and  unreasonable,  except  in  so  far  as  it  was 
justified  by  the  trackage  charge  then  first  made  by  the  Stock  Yards  ft 
Transit  Company,  and  we  allowed,  for  reasons  stated  in  the  original 
opinion,  the  imposition  of  a  uniform  charge  of  $1  by  all  the  de- 
fendants. 

If  the  reductions  ordered  in  this  case  are  made  the  rates  thus  estab- 
lished will  still  be,  from  all  the  territory  involved,  highe]>— in  many 
cases  materially  higher — ^than  they  were  on  June  1, 1894,  and  immedi- 
ately previous  thereto.  We  are  of  the  opinion  that  if  these  reductions 
are  made  the  rates  thus  established  will  be  suiBciently  high  to  include  a 
delivery  at  the  stock  yards,  and  that  no  terminal  charge  in  addition 
to  the  rates  so  fixed  should  be  allowed  in  excess  of  $1  per  car. 

After  the  making  of  its  order  by  the  Commission  in  the  original 
case,  directing  that  the  terminal  charge  should  not  exceed  $1,  a 
petition  was  filed  in  the  circuit  court,  on  tlie  part  of  the  Commis- 
sion, to  enforce  obedience  to  that  order,  and  this  proceeding  came 
by  appeal  into  the  Supreme  Court  of  the  United  States.  It  ap- 
peared in  the  report  of  the  Commission,  which  was  before  the 
Supreme  Court  in  that  proceeding,  that  subsequent  to  June  1, 
1894,  rates  from  certain  sections  in  the  southwest  to  Chicago  had 
been  reduced  by  the  amount  of  5  cents  per  100  pounds,  or  from  $10 
to  $12  per  car.  This  left  the  total  rate  from  those  points  to  Chicago 
less  than  it  was  before  the  imposition  of  the  $2  charge,  and  since 
there  was  nothing  to  show  why  this  reduction  had  been  made  the 
Supreme  Court  was  of  the  opinion  that  it  must  be  assumed,  in  the 
absence  of  such  testimony,  that  the  total  rate,  including  the  terminal 
charge,  was,  after  this  reduction,  reasonable,  and  therefore  that  the 
terminal  charge  might  be  properly  imposed  upon  shipments  from 
that  territory  to  which  the  5-cent  reduction  applied.  Since,  further, 
the  report  of  the  Commission  did  not  define  that  territory  the  court 
held  that  the  order  of  the  Commission  by  reason  of  this  indefinite- 
ness  could  not  be  enforced  in  any  part,  and  dismissed  the  petition  of 
the  Commission  without  prejudice  as  to  tlie  territory  not  covered 
by  the  5-cent  reduction. 

The  defendants  claim  that  with  respect  to  the  territory  covered 
by  the  5-cent  reduction  this  terminal  charge  has  become  res  judicata 
by  this  decision  of  the  Supreme  Court  and  that  the  Commission  can 
no  longer  examine  that  question  with  respect  to  this  territory. 
While  we  hold  otherwise,  since  the  advances  made  since  the  decision 
of  the  Supreme  Court  have  more  than  offset  the  reduction  of  6 
cents,  it  seems  proper  to  define  that  territory  in  order  that  the  court, 
should  it  be  of  a  different  opinion,  may  modify  our  order  or  remand 
the  case  to  the  Commission  for  the  purpose  of  doing  so  upon  its  pres- 
ent record.    That  territory  was  as  follows; 
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The  entire  state  of  Texas  north  and  west  of  the  Galveston,  Har- 
risburg  &  San  Antonio  Railway  and  the  Houston,  East  &  West  Texas 
Railway,  including  stations  on  the  former  and  excluding  those  on  the 
latter;  also  all  stations  in  Indian  Territory  and  Oklahoma  Territory 
upon  the  Missouri,  Kansas  &  Texas  Railway,  the  Rock  Island  sys- 
tem, including  the  St  Louis  &  San  Francisco  Railroad,  and  the 
Atchison  system. 

It  should  be  carefully  noted  that  this  is  not  a  reduction  in  ratesi 
but  the  condenmation  of  an  advance,  and  that  the  advance  which  we 
condemn  was  not  a  first  nor  even  a  second,  but  a  third  advance  made 
within  the  period  of  three  years.  It  should  be  further  noted  that 
the  rates  which  we  leave  in  effect  are  higher  than  these  carriers  had 
maintained  save  for  a  single  month  from  the  time  tariffs  were  first 
filed  with  this  Conmiission  down  to  the  date  of  the  advance. 

These  advances  were  made  during  the  year  1908  and  were  generally 
8  cents  per  100  pounds.  In  a  few  cases  they  were  as  hij^  as  5  cents 
and  as  low  as  one-half  cent  It  is  evident  that  in  such  instances  it 
was  the  purpose  of  the  carriers  to  change  the  relation  in  rates.  Pre- 
sumably the  old  relation  was  wrong  in  the  opinion  of  the  carriers 
and  the  present  relation  is  right  If  we  were  simply  to  order  a 
reduction  to  the  original  basis  the  present  relation  would  be  disturbed 
in  these  instances,  and  yet  we  can  not  well  make  any  different  order, 
since  these  rates  have  not  been  specially  referred  to.  The  better 
way  seems,  therefore,  to  be  to  allow  the  carriers  suflScient  time  within 
which  to  put  in  rates  in  substantial  accord  with  this  report,  and  the 
making  of  an  order  will  therefore  be  postponed  until  July  1, 1908. 

Questions  as  to  reparation  are  reserved  and  will  be  dealt  with  as 
specific  claims  are  presented.    It  is  proper  to  state  here,  however,  that 
we  have  decided  that  no  reparation  can  be  allowed  upon  claims  ac- 
cruing prior  to  August  29,  1906,  when  the  complainant  filed  its  peti 
tion  with  the  Commission  to  proceed  under  the  amended  act 

Knapp,  Chairman,  dissenting: 

I  am  unable  to  agree  with  the  conclusions  of  the  majority  in  this 
case  and  will  briefly  indicate  the  grounds  of  my  dissent.  In  my 
judgment  the  following  propositions  are  virtually  admitted  or  clearly 
established  by  the  facts  and  circumstances  disclosed: 

1.  The  average  selling  price  of  cattle  in  the  markets  of  consump- 
tion is  now  and  for  some  time  past  has  been  materially  greater  than 
it  was  during  most  of  the  period  when  the  lower  rates  prevailed.  It 
is  true  that  this  increase  in  price  was  not  coincident  with  the  advance 
in  rates  nor  appreciably  caused  by  that  advance,  but  the  fact  is 
practically  undisputed  that  market  values  since  the  former  decision 
have  been  substantially  greater  than  they  were  when  the  lower  rates 
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were  in  force.  In  other  words,  the  cost  of  carrying  to  the  market 
has  averaged  a  smaller  percentage  of  the  value  of  the  commodity, 
since  the  first  report  in  this  case,  than  it  averaged  under  the  previous 
rates.  Regarded  as  a  tax  the  rates  now  condemned  are  certainly 
not  more  burdensome  than  they  were  under  former  conditions. 
This  increased  value  of  the  property  may  not  of  itself  justify  an 
increase  in  the  transportation  charge,  but  it  is  a  circumstance  which 
may  properly  be  taken  into  account  in  determining  the  reasonable- 
ness of  the  rates  in  question. 

2.  Since  the  first  report  there  has  been  a  marked  and  unavoidable 
increase  in  the  cost  of  operating  the  defendant  roads,  and  that  increase, 
so  far  as  can  now  be  seen,  is  likely  to  be  permanent.  Not  only  have 
materials  and  supplies  of  nearly  every  kind  commanded  higher  pricesi 
but  in  a  variety  of  ways  the  operating  conditions  and  requirements 
have  involved  greater  outlays,  while  the  item  of  wages  has  materially 
increased.  For  example,  in  the  early  spring  of  1907  there  was  an 
increase  which  amounted,  as  is  reliably  estimated,  to  an  average  of  10 
per  cent  for  all  classes  of  employees  on  the  defendant  railways.  Bear- 
ing in  mind  that  the  wages  paid  to  employees  are  fully  two-thirds  of 
the  total  expenses,  it  will  be  seen  that  this  increase  of  a  year  ago 
amounted  to  a  large  sum  in  the  aggregate,  to  say  nothing  of  prior 
increases  made  about  the  time  these  cattle  rates  were  last  advanced. 
Without  taking  up  the  matter  in  detail,  it  is  sufficient  to  refer  to  the 
fact  of  common  knowledge  that  the  expense  of  conducting  railway 
operations  has  been  materially  greater  during  the  last  two  or  three 
years,  and  vdU  probably  continue  to  be  greater  for  an  indefinite  period. 
If  these  carriers  were  not  receiving  under  former  rates  a  larger  reve- 
nue than  they  were  entitled  to,  this  increased  cost  of  operation  justi- 
fies increased  earnings,  unless  the  increased  cost  is  offset  by  propor- 
tionate increase  in  the  volume  of  traffic.  While  the  entire  business  of 
these  lines  increased  greatly  during  the  last  few  years,  I  do  not  under- 
stand that  there  was  a  corresponding  increase  in  this  particular  traffic. 
Its  volume  appears  to  grow  only  moderately,  and  there  is  nothing  to 
indicate  a  more  rapid  increase  in  the  future.  Increase  of  traffic  gen- 
erally may  compensate  for  increased  expenses,  and  that  increase  may 
be  so  great  as  to  require  a  reduction  of  charges,  but  this,  in  my  judg- 
ment, would  hardly  warrant  the  reduction  of  rates  on  a  particular 
commodity  whose  volume  remains  fairly  stationary. 

3.  The  record  in  tliis  case  convinces  me  that  these  carriers  handle 
no  other  commodity,  movino:  in  large  volume  and  contributing  a 
substantial  part  of  their  earnings,  which  is  less  profitable  than  the 
cattle  traffic  at  the  rates  now  in  force.  It  is  an  expensive  and  some- 
what hazardous  traffic,  requiring  comparatively  rapid  movement 
and  involving  a  large  return  haul  of  empty  cars.     I  am  satisfied  that 
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the  defendants  ought  not  to  be  required  to  shrink  their  earnings 
from  the  transportation  of  live  stock,  if  their  aggregate  earnings  arc 
not  now  excessive,  because  there  is  no  other  traffic  on  which  the  rates 
could  be  justly  increased  to  make  up  for  the  loss  resulting  from  a  re- 
duction of  these  cattle  rates.  This  is  a  feature  of  the  case  which 
seems  to  me  quite  important.  Having  jeference  to  the  territory  in 
which  these  lines  mainly  operate  and  the  character  of  the  traflSic  on 
which  they  must  rely  for  the  bulk  of  their  revenues,  it  seems  clear 
to  me  that  the  rates  in  question  are  relatively  among  the  lowest  as 
respects  both  gross  and  net  earnings  per  car  or  per  100  pounds* 
This  being  so,  there,  would  be  no  warrant  for  imposing  higher 
charges  upon  other  commodities  to  compensate  for  reduced  earn- 
ings upon  this  particular  traffic.  Therefore,  so  far  as  the  reason- 
ableness of  these  rates  is  determined  from  the  standpoint  of  compara- 
tive earnings,  I  entertain  the  belief  that  the  present  rates  are  not 
excessive.  They  ought  not  to  be  reduced,  in  my  judgment,  unless 
there  is  something  in  the  nature  of  this  traffic  which  requires  that  the 
rates  at  which  it  is  carried  shall  be  relatively  lower  than  they  have 
been  since  the  last  advance,  or  the  aggregate  earnings  from  all  traffic 
can  be  diminished  without  injustice  to  the  carriers. 

4.  It  is  evident  to  my  mind  that  the  earnings  of  these  carriers  are 
not  excessive.  Taken  together  or  separately,  so  far  as  they  operate 
mainly  in  the  territory  affected  by  the  advance  in  question,  their 
average  earnings  for  the  last  few  years,  leaving  out  of  accoimt  the 
less  favorable  results  in  previous  years,  do  not  indicate  that  they 
should  be  compelled  to  perform  the  transportation  service  required 
in  that  section  at  lower  cost  to  the  public.  In  no  case  has  the 
return  to  invested  capital  been  more  than  moderate,  in  most 
cases  it  has  been  actually  meager.  Even  in  the  recent  period  of 
exceptional  prosperity,  in  which  these  lines  imdoubtedly  shared,  the 
amounts  paid  in  interest  and  dividends  were  comparatively  small  in 
practically  every  instance.  It  is  of  course  true  that  they  showed 
handsome  earnings  during  a  season  of  phenomenal  business,  but  the 
results  then  obtained  ought  not  to  be  accepted,  it  seems  to  me,  as 
proof  that  their  cattle  rates  were  imreasonably  advanced. 

In  the  majority  report  the  eight  months  ending  February  28,  1906, 
are  compared  with  the  eight  months  ending  February  28,  1907,  and 
this  comparison  shows  an  increase  in  the  latter  period  of  44  per  cent 
in  net  income,  as  against  an  increase  in  gross  income  of  25  per  cent 
and  an  increase  of  operating  expenses  of  18  per  cent.  Had  the  com- 
parison been  made  between  the  eight  months  beginning  February 
28.  1906,  and  the  eight  months  beginning  February  28,  1907,  the  net 
income  on  many  of  the  lines  would  have  shown  a  positive  decrease, 
while  a  comparison  between  the  eight  months  ending  February  28, 
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1907,  and  the  eight  months  ending  February  28,  1908,  would  show 
a  much  greater  loss.  It  is  sufficient  upon  this  point  to  refer  to  an 
official  statement  of  the  Texas  Railroad  Commission,  issued  on  the 
last-named  date,  which  gives  the  earnings  and  expenses  of  the  rail- 
roads of  that  state  for  the  last  six  months  of  the  calendar  year  1907, 
and  compares  the  same  with  the  last  six  months  of  the  calendar  year 
1906.  The  showing  in  a  word  is  a  decrease  of  3.85  per  cent  in  gross 
income,  an  increase  of  16.63  per  cent  in  cost  of  operation,  and  a 
decrease  of  41.82  per  cent  in  net  income  from  operation.  Nothing 
more  than  this  seems  to  me  necessary  to  prove  that  the  earnings  of 
the  defendant  lines,  whether  gross  or  net,  whether  on  cattle  traffic  or 
on  all  traffic,  are  from  no  point  of  view  excessive. 

5.  All  of  these  roads  require  considerable  outlays,  and  most  of 
them  require  heavy  expenditures  to  put  them  in  proper  condition 
for  satisfactory  service  to  the  public.  Indeed,  as  I  see  the  matter, 
there  is  nothing  so  much  needed  in  the  section  of  country  mainly 
affected  by  the  rates  in  question  as  the  improvement  and  extension 
of  its  railway  facilities.  It  is  a  region  of  vast  extent,  capable  of 
rich  and  rapid  development,  which  ought  to  have  now  and  must 
have  in  the  future,  if  its  prosperity  is  to  continue,  largely  augmented 
and  perfected  means  of  railroad  communication.  It  needs  more 
roads  and  better  roads,  with  increased  speed,  convenience,  and  safety, 
much  more  than  it  needs  lower  rates  of  transportation.  Indeed, 
I  am  confident  that  the  general  public  throughout  that  territory, 
including  the  cattle  raisers  themselves,  will  be  much  less  benefited 
by  reducing  these  rates  than  they  would  be  by  continuing  the  pres- 
ent rates  and  devoting  the  difference  to  improving  the  railways  on 
whose  service  they  must  depend.  With  all  respect  for  the  views 
of  the  majority,  with  whom  I  regret  to  disagree,  I  am  constrained 
to  believe  that  a  different  conclusion  would  be  supported  by  consid- 
erations of  general  public  welfare  tlu-oughout  the  cattle-raising 
territory. 

One  further  observation.  There  is  nothing  to  indicate  that  the 
rates  now  in  force  restrict  the  volume  of  cattle  traffic  or  appreciably 
alFcct  the  prosperity  of  the  cattle  industry.  The  traffic  moves 
freely  from  all  points  of  origin  under  the  present  rates  and  will  not 
be  measurably  increased  by  the  proposed  reduction.  There  is  no 
charge  of  discrimination.  The  relation  of  rates  as  between  different 
sections  of  production  and  the  various  markets  to  which  shipments 
are  made  has  not  been  criticised  in  this  proceeding.  The  sole  con- 
tention of  complainant  is  that  all  these  advanced  rates  are  unreason- 
ably high,  and  that  contention  is  mainly  based  upon  the  fact  that 
they  were  formerly  lower.  But  this  fact  of  itself,  according  to  a 
recent  decision  of  the  Supreme  Court,  carries  with  it  no  presumption 
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that  the  advance  was  not  rightfuiUy  made,  and  I  am  of  the  opiaion 
that  its  justificatioi}  has  been  fairly  established.  It  seems  e^'ident 
to  me  that  a  reduction  of  3  cents  per  100  pounds  in  these  cattle 
rales  vinlt  not  by  the  smallest  fraction  lessen  the  price  paid  by  the 
consumer  of  cattle  products,  and  I  seriously  doubt  whether  it  will 
be  of  any  appreciable  benefit  to  the  farmer  or  ranchman.  It  amounts 
in  the  aggregate  to  a  very  large  sum,  upwards  of  $1,000,000  a  year 
according  to  reUable  estimates,  most  of  ^which  will  go,  as  I  see  the 
situation  J  to  the  middlemen  and  the  packers. 

In  my  judgment  the  rates  in  question  have  not  been  shown  to  be 
unreasonable,  and  I  am  therefore  of  the  opinion  that  the  complaiat 
fihould  be  dismissed. 
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No.  1305. 
ROYAL  COAL  &  COKE  COMPANY 

V. 

SOUTHERN  RAILWAY  COMPANY. 


No.  1306. 
TENNESSEE  COAL  COMPANY 

V, 

SOUTHERN  RAH.WAY  COMPANY. 


No.  1307. 
MINERSVILLE  COAL  CO^ffANY 

V. 

SOUTHERN  RAH^WAY  COilPANY. 


Submitted  February  29,  1908,    Decided  April  IS,  1908. 


The  defendant,  the  Southern  Railway  Company,  on  its  Coster  or  Knoxville  division, 
had  in  effect  a  plan  of  distribution  of  coal  cars  during  periods  of  car  shortage 
whereby  the  available  cars  were  divided  between  the  mines  fumiflhizig  the 
defendant  with  less  than  their  total  output  for  its  fuel  supply  and  the  purely  com- 
mercial mines,  on  the  following  basis: 

The  tonnage  of  the  cars  for  railway  fuel  supplied  to  the  fuel-contract  mines  was  de- 
ducted from  the  rated  capacities  of  such  mines,  and  the  remainder  was  considered 
the  rating  of  such  mines  on  which  they  shared  with  the  comn  ercial  mines  in  a 
pro  rata  distribution  of  the  car  tonnage  available  for  commercial  shipments. 

This  plan  of  car  distribution  applied  only  to  cars  assigned  for  the  carrier's  own  fuel 
supply;  there  were  no  individual  cars  or  cars  owned  by  others  than  the  earner 
itself  on  that  division;  and  the  defendant  treated  foreign  railway  fuel  can  aa 
though  tlioy  had  been  cominerrial  cars,  i.  e.,  the  billing  of  such  cars  was  respected, 
but  they  were  charged  against  the  mines  to  which  they  were  assigned  aa  com- 
mercial cars. 
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The  petitions  did  not  complain  of  the  defendant's  method  ci  nting  the  various  mines; 
but  the  evidence  introduced  to  prove  the  discriminations  effected  by  the  above 
plan  of  car  distribution  involved  testimony  showing  the  prog;ressively  decreasiag 
relative  ratings  for  the  commercial  mines  that  resulted  from  the  greater  relative 
car  supply  allotted  by  the  defendant  to  the  railway  fuel  contract  mines.  The 
plan  of  car  distribution,  however,  is  in  these  cases  the  subject-matter  ol  the  com- 
plaint, not  the  mine  ratings. 

Upon  the  facts  shown,  it  is  Held: 

1.  That  the  plan  of  car  distribution  practiced  by  the  defendant  was  unduly  prefer- 
ential of  the  fuel-contract  mines,  and  resulted  in  an  unreasonable  disadvantage 
to  the  purely  commercial  mines. 

2  That  in  the  matter  of  car  distribution,  where  there  is  an  inadequate  supply  of  coal 
cars,  the  only  regulation  or  practice  in  respect  to  the  transportation  ol  coal  fwrn 
the  mines  that  is  just,  fair,  and  reasonable  to  be  hereafter  followed  is  to  allow  to 
each  mine  its  fair  and  just  proportion  of  the  coal  cars,  estimated  upon  its  justly 
ascertained  capacity,  and  without  regard  to  whether  the  mine  furnishes  partly 
fuel  coal  and  partly,  commercial  coal,  or  conunerciid  coal  only. 

3.  That  the  carrier  should  publish,  or  post  for  convenient  inspection,  at  frequent  and 

regular  intervals,  the  ratings  of  the  various  mines  and  the  car  tonnage  received 
by  them  within  the  period  covered  by  the  report;  in  cases  where  commercial 
mines  have  received  more  or  less  than  their  equitable  pro  rata  of  the  car  tonnage 
during  any  particular  period,  the  overplus  or  shcnrtage  for  such  mines  should  be 
adjusted,  as  far  as  possible,  within  the  period  next  succeeding,  and  such  conectioin 
should  be  shown  in  the  subsequent  reports. 

4.  That  the  carrier  must  be  free  to  contract  for  the  total  output  of  a  mine,  if  it 

so  desires;  or  it  may  contract  for  any  part  thereof  less  than  the  whole;  and  it  ia 
entitled  to  get  its  fuel  first.  If,  however,  a  mine  contracts  to  fumiah  only  a  pait 
of  its  output  to  the  carrier  for  fuel,  and  if  the  filling  of  its  contract  with  the  carrier 
calls  for  its  full  pro  rata  of  cars,  or  more,  then  it  should  receive  no  other  can  for 
commercial  shipments.  If  such  a  mine  in  filling  its  contract  to  supply  fuel  coal 
does  not  exhaust  its  equitable  pro  rata  of  cars,  then  cars  should  be  given  it  for 
commercial  shipments  sufficient  to  complete  its  full  pro  rata  share  of  all  avail- 
able cars. 

5.  That  the  occupation,  the  user,  and  the  consequent  reduction  of  the  available 

equipment  of  the  carrier  are  the  vital  matters  in  all  plans  of  car  distribution  in 
times  of  shortage. 

6.  That  the  money  damages  alleged  by  the  complainants,  the  Tennessee  Coal  Com- 

pany and  the  Minersville  Coal  Company,  were  not  proven  with  sufficient  cer- 
tainty to  warrant  the  Commission  in  making  any  award,  even  if  it  had  jurisdiction 
in  such  cases. 

Charles  F,  Diggs  and  William  A.  Pless  for  complainants. 
Claudian  B,  Northrop  for  defendant. 

George  S.  Patterson  and  Oeorge  V,  Massey  in  support  of  the  Riile 
of  the  Pennsylvania  Railroad  Company. 

Report  of  the  CoBfMissioN. 

CocKRELL,  Commissioner: 

The  complaints  in  these  three  cases  were  filed  October  14,  1907. 

In  case  No.  1305  the  Royal  Coal  &  Coke  Company,  a  oorporation 
existing  imder  the  laws  of  the  state  of  Tennessee,  after  describing 
the  location  of  its  mines  in  the  Coal  Creek  district,  in  Tennessee,  on 
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the  lines  of  the  defendant  carrier,  the  Southern  Railway  Company, 
and  having  set  forth  that  the  defendant  is  a  common  carrier  subject 
to  the  act  to  regulate  commerce,  alleged:  (1)  The  interstate  charac* 
ter  of  the  complainant's  shipments  of  coal;  (2)  the  insufficiency  of 
the  defendant's  equipment  of  coal  cars — commonly  called  a  car 
shortage;  and  (3)  the  duty  of  the  defendant  under  the  circumstances 
to  distribute  its  coal-car  equipment  pro  rata  among  all  the  coal 
mines  requiring  the  use  thereof  without  imdue  discrimination  in 
favor  of  any  mine  or  mines  and  without  unjust  prejudice  to  the 
rights  of  the  complainant. 

The  complni!it  charges  that  the  plan  of  car  distribution  adopted 
by  the  defendant  is  unjust  and  imreasonable,  discriminatory,  and 
unduly  preferential  to  the  fuel  contract  mines,  and  imduly.  prejudi- 
cial to  the  mines  seUing  commercial  coal.  This  plan,  briefly  stated, 
is  as  follows: 

The  tonnage  of  the  cars  for  defendant's  railway  fuel  supplied  to  the 
fuel  contract  mines  was  deducted  from  the  rated  capacities  of  such 
mines  and  the  remainder  was  considered  the  rating  of  these  mines 
on  which  they  shared  with  purely  commercial  mines  in  the  pro  rata 
distribution  of  cars  available  for  commercial  shipments.  This  plan 
is  illustrated  by  complainants  as  follows: 

*'Two  mines,  designated  as  A  and  B,  are  rated  by  the  defendant 
at  a  daily  loading  capacity  of  100  cars  each.  On  a  given  day  there 
are  but  100  cars  available  for  both  mines.  Mine  A  loads  60  of 
these  cars  as  so-called  *'arl>itrary,"  or  *' preferential,"  or  "railway 
company  fuel  cars"  for  defendant,  while  mine  B  loads  none. 
Said  50  cars  are  subtracted  from  mine  A's  original  loading  capacity 
of  100  cars  daily,  leaving  the  remaining  available  50  cars  for  com- 
mercial coal  to  be  divided  between  the  two  mines  on  the  basis  of  the 
new  rating  of  50  cars  d^aily  capacity  for  mine  A  and  100  cars  daily 
capacity  for  mine  B,  therel)y  giving  to  mine  B  33J  cars  and  to 
mine  A  16§  cars  of  said  50  cars,  which,  added  to  the  50  cars  loaded 
for  company  fuel,  gives  mine  A  66§  cars,  and  mine  B  33J  cars 
out  of  the  original  100  available  cars." 

Case  No.  1306,  wherein  the  Tennessee  Coal  Company  is  complain- 
ant, is  in  substance  the  same  as  the  case  of  the  Royal  Coal  &  Coke 
Company,  but  asks  damages  in  the  sum  of  $5,000. 

In  case  No.  1307  the  Alinersville  Coal  Company  follows  the  alle- 
gations of  the  preceding  cases,  but  claims  damages  in  the  sum  of 
$10,000. 

The  Southern  Railway  Company,  the  defendant,  filed  answer  to 
each  of  the  complaints  November  6,  1907,  in  wliich  it  admitted  the 
interstate  character  of  complainants'  shipments,  and  as  to  the  insuf- 
ficiency of  equipment,  stated  that  *'at  certain  seasons  of  the  year  it 
has  an  ample  supply  of  coal  cars  to  meet  the  demands  of  all  shippers 
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of  coal  on  its  line,  while  at  other  seasons  of  the  year  there  is  a  shortage 
of  coal  cars;"  and  that  ''it  makes  every  effort  to  distribute  and  divide 
the  cars  among  its  various  shippers  on  all  its  divisions  in  accordance 
with  a  fair  and  just  pro  rata,  and  without  any  imjust,  undue,  or 
unreasonable  discrimination  in  any  manner  whatsoever;"  that  this 
result  is  accomplished  by  the  method  it  pursues,  which  it  illustrated 
as  follows: 

Let  it  be  assumed  that  a  mine  has  a  daily  capacity  of  1,000  tons,  or  25  can  averagiiig 
40  tons  each.  Let  it  be  assumed  further  that  rtich  a  mine  has  a  fuel  contract  with 
the  Southern  Railway  Company  under  which  it  is  obliged  to  fumiah  a  minimum  of  400 
tons,  or  10  cars  per  day. 

The  shipment  of  this  coal  for  fuel  purposes  reduces  the  capacity  of  this  mine  txt 
commercial  shipments  to  600  tons  per  day  instead  of  1,000  tons,  and  it  is  given  its  pro 
rata  share  of  equipment  available  for  commercial  shipments  on  this  basis,  and  this 
applies  to  aU  of  the  fuel  mines  in  the  Goal  Greek  district. 

At  the  hearings  at  Enoxville,  Tenn.,  the  three  cases,  by  stipulation 
of  counsel,  were  consolidated  and  heard  together.  The  cases  were 
argued  at  Washington,  D.  C,  orally  and  by  briefs.  The  facts  in  this 
case  are  substantially  as  follows: 

The  complainants  are  corporations  mining  bituminous  coal  in  the 
Coal  Creek  district  of  Tennessee,  on  the  Coster  or  Knoxville  division 
of  the  Southern  Railway  Company,  and  shipping  coal  over  the  rails  of 
the  defendant  into  the  Carolinas  and  Georgia.  There  has  been  a 
shortage  of  coal  cars  on  this  division  of  the  Southern  Railway  for  a 
number  of  years.  At  no  time  during  the  last  three  years  has  there 
been  a  full  supply  of  coal  cars  on  that  division  except  during  the 
month  of  July,  1907.  This  complete  supply  of  equipment  covered 
the  entire  month  and  was  used  as  a  means  of  rerating  the  mines  on  the 
basis  of  actual  shiptaents.  There  is  practically  no  controversy  as  to 
the  plan  of  distributing  cars  in  cases  of  shortage  as  hereinbefore 
stated  and  illustrated  by  both  the  complainants  and  the  defendant. 
The  effect  of  the  rerating  of  the  mines  on  the  basis  of  actual  shipments 
during  the  month  of  July,  1907,  was  to  raise  the  relative  percentage  of 
the  ratings  of  the  fuel  mines  and  to  lower  the  relative  percentage 
of  the  ratings  of  the  purely  commercial  mines,  which  was  brought 
about  in  this  way.  Prior  to  the  month  of  July  no  mine  had  a  full 
supply  of  cars,  but  the  fuel  mines  were  allotted  a  larger  total  pro- 
portion of  the  available  car  supply  than  fell  to  the  purely  commercial 
mines  and  had  steadier  work  to  give  their  operatives,  and  labor 
naturally  drifted  to  the  fuel  mines,  leaving  the  commercial  mines 
somewhat  crippled  for  men. 

The  mines  shipping  railway  fuel  do  get  a  larger  proportion  of  the 
total  cars  available,  and  because  of  this  they  enter  into  fuel  contracts 
with  the  carrier  at  a  price  somewhat  lower  than  the  average  market 
price  of  coal.     As  a  result  they  secure  greater  steadiness  of  work  for 
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their  miners,  a  larger  total  output,  certainty  of  part  of  their  income, 
and  a  chance  to  obtain  at  least  a  part  of  the  commercial  prices  for 
their  output  after  supplying  the  company  fuel. 

The  Southern  Railway  buys  its  fuel  from  the  various  coal*inimng 
districts  along  its  own  line  and  along  the  lines  of  other  roads,  at  mine 
prices  ranging  from  72  cents  to  $1.10  per  ton,  and  consumes  about 
one-half  of  the  total  output  of  the  Coal  Creek  district;  the  price  paid 
by  it  in  this  district  recently  has  been  not  above  $1.10  per  ton,  which 
is  the  highest  price  it  pays  for  any  coal  at  the  mines.  It  buys  such 
coal  under  contracts  for  various  periods  for  so  many  tons  per  month, 
and  its  contracts  are  not  materially  different  from  those  of  other 
large  consumers  of  coal.  There  are  no  private  or  individual  cars  be- 
longing in  tliis  coal  district.  The  defendant  respects  the  billing  of 
cars  of  other  railroads  which  are  sent  into  these  mines  for  loading 
with  coal  for  railroad  use,  counts  them  against  the  mines  to  which 
they  are  sent  as  commercial  cars,  and  does  with  these  foreign  fuel 
cars  what  the  complainants  contend  it  should  do  with  respect  to  its 
own  fuel  cars. 

The  defendant's  plan  of  car  distribution  as  affecting  its  rating  of 
the  mines  produces  a  result  unduly  prejudicial  and  disadvantageous 
to  the  purely  commercial  mines  in  that  they  are  progressively  re- 
stricted in  the  allotment  of  cars.  In  view  of  the  facts  the  question 
arises,  What  would  be  a  reasonable  and  just  plan  of  car  distribution 
in  cases  of  car  shortage  ? 

This  Commission,  in  its  report  to  Congress  in  response  to  the 
joint  resolution  approved  March  7,  1906,  on  the  subject  of  railroad 
discriminations  and  monopolies  in  coal  and  oil,  on  page  68,  referring 
to  the  section  of  country  in  which  the  investigation  had  been  made, 
discussed  the  question  of  car  distribution  generally  and  said: 

The  prevailing  nile  is  that  car?  in  which  fuel  coal  was  loaded  were  not  counted 
against  the  percentage  of  cars  allotted  to  the  ojKjrator  furnishing  such  cool,  but  that 
fuel-coal  cars  were  arbitrarily  allotted  to  the  operators  furnishing  such  coal  over  and 
above  their  percentage  allotment. 

The  reason  advanced  by  the  oflicers  of  the  railroad  for  this  was  that  it  enabled  them 
to  get  cheaper  fuel,  in  that  an  operator  loading  fuel  coal  would  get  the  care  neceflaary 
to  <'aiTy  the  same  over  and  above  the  percentage  he  was  entitled  to  under  the  system 
of  car  distribution  in  effect,  and  that  he  would  therefore  be  willing  to  make  a  low 
price  on  fuel  coal  in  order  to  keep  his  colliery  running  regularly.  The  result  of  this 
was  practically  a  payment  by  the  oj^rator  to  the  railroad  company  for  care  by  way 
of  reducing  the  price  of  fuel  coal,  and  while  the  profit  of  the  operator  on  fuel  coal 
may  not  be  large,  it  enabled  him  to  keep  his  miners  regularly  employed  and  his 
plant  in  operation  and  gave  him  an  advantage  over  a  competitor  who  has  no  order  for 
fuel  coal. 

This  system  of  allotting  cars  for  fuel  coal  and  not  charging  the  same  as  against  the 
percentage  of  the  operator  recei^'ing  the  same  is  unjust  and  unfair  unless  fuel  coal  is 
taken  from  all  of  the  mines  on  the  line  of  the  road  in  the  same  proportion  that  can  are 
distributed. 
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On  page  60  the  Pennsylyania  Railroad  Company's  plan  was  set 
forth  as  follows: 

Commencing  January  1,  1906,  assigned  cars— i.  e.,  cars  for  PemisylTAnia  Railroad 
fuel  supply,  foreign  railroad  cars  specially  consigned  for  the  fuel  supply  of  railroada 
'consigning  such  cars,  and  individual  cars  assigned  by  the  owners  to  specified  mines 
for  loading — will  be  charged  against  the  capacity  of  the  mines  at  which  they  are 
placed.  The  difference  between  the  rated  capacity  of  a  mine  and  the  capacity  of  the 
assigned  cars  placed  for  loading  will  be  the  rated  capacity  on  which  all  other  can 
will  be  prorated. 

The  Commission  expressed  its  opinion  thereon,  and  said: 

And  this  would  seem  to  abolish  the  assigned  cars  on  that  road  for  its  fuel  supply  and 
also  for  fuel  supply  of  foreign  roads,  and  the  same  circular  coven  individual  can; 
but  where  the  individual  can  and  the  assigned  can  exceed  the  rated  capacity  ci  a 
mine  the  order  mentioned  does  not  relieve  the  unfair  condition. 

On  page  80  of  this  report  the  Commission  said: 

Another  source  of  discrimination  in  the  system  of  car  distribution  on  the  eevenJ 
railroads  is  the  assignment  of  can  to  certain  operations  for  fuel  coal  or  company  coal 
without  charging  such  can  against  the  pro  rata  distributive  shares  in  the  equipment  ci 
the  road.  In  other  words,  treating  such  assigned  can  as  arbitrary  can  and  also  treating 
can  from  other  roads  for  fuel  coal  as  arbitrary  can  and  not  counting  them  against  the 
percentage  to  which  the  operator  receiving  them  is  entitled.  This  method  of  distrib- 
uting can  interferes  with  and  to  a  certain  extent  nullifies  any  fair  system  of  distribu- 
tion which  may  be  put  into  effect,  creates  inequalities  and  injustice  as  between 
shippers,  and  is  frequently  used  by  the  railroad  company  to  enable  it  to  get  its  fuel 
supply  at  less  than  the  market  price  for  coal,  and  amounts  to  an  arbitrary  assignment 
of  can  in  consideration  of  the  difference  between  the  price  the  company  has  to  pay  lor 
fuel  coal  and  the  market  price  thereof. 

On  page  81  the  Commission  recommended: 

That  after  reasonable  time  carriera  engaged  in  interstate  commerce  be  prohibited 
from  using  "  individual "  or  ** private"  can  for  the  handling  of  coal  traffic;  and  further 
that  when  a  carrier  is  unable  to  furnish  all  the  can  required  by  all  the  shippen  upon 
its  line,  all  cars  in  service  on  the  road  be  treated  as  the  equipment  of  the  company  and 
subject  to  distribution  according  to  the  system  or  plan  in  effect  at  that  time. 

In  the  circuit  court  for  the  eastern  district  of  Pennsylvania,  the 
Logan  Coal  Company,  which  owned  150  private  or  individual  coal 
cars,  filed  a  petition  December  17,  1906,  for  mandamus  against  the 
Pennsylvania  Railroad  Company,  to  require  the  defendant  to  cease 
from  subjecting  the  company  to  undue,  unjust,  or  unreasonable 
discrimination  in  the  distribution  of  cars  under  the  rule  of  the  Penn- 
sylvania Railroad  quoted  above.  Answer  was  filed  and  the  case  was 
heard  and  decided  by  Holland,  district  judge,  July  1,  1907,  154 
Fed.  Rep.,  497.     The  court  said; 

The  relator  is  not  in  any  sense  discriminated  against.  First,  it  has  the  use  of  its  own 
cars  and  itt*  sliare  of  company  cars  upon  a  basis  which  gives  it  a  certain  advantage  over 
its  colli}  oiitors,  an<i,  in  addition,  it  receives  a  certain  compensation  from  the  raihx>ad 
c  nnpan y  for  its  cars.  They  are  placed  upon  the  tracks  of  the  defendant  company  and 
the  engines  an<I  the  train  crews  and  the  moving  facilities  of  the  company  are  taxed  to 
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tranflfKirt  these  indi\'idual  rare,  and  there  is  no  reasnn  that  I  can  see  why  they  ebcnild 
not  1^  regarle^l  in  the  distribution  of  cars  to  shippera  as  part  of  the  equipment,  in  order 
that  the  defendant  cfimpany  may  be  enabled  to  treat  all  shippers  the  same,  and,  as 
near  as  may  l^e.  at  all  times  in  the  year  furnish  car  facilities  for  the  transportation  of 
coal  along  it^  line  upon  a  basis  fixed  upon  the  rated  capacity  of  the  mine  as  ascertained 
by  the  meth^Kl  a^lopte^l  by  the  railway  company.     »    *    » 

What  ha?  ];een  paid  in  regard  to  individual  care  applies  to  the  use  of  fuel  cars,  whether 
they  he  thoee  of  the  defendant  company  or  fuel  care  of  other  corporations  purchasing 
coal  frrjm  the  relator.  They  should  be  treated  the  same  as  individual  cars  in  the 
distribution  of  available  <^are,  and  the  defendant  company  in  its  treatment  of  these 
care  by  the  order  of  January  1, 190G,  in  no  way  that  we  can  see  unduly  or  unreasonably 
discriminated  against  the  relator. 

That  case  merely  held  that  granting  the  rule  to  be  as  set  forth  in 
the  petition,  the  relator,  which  owned  individual  cars,  was  far  from 
being  unduly  discriminated  against,  or  unduly  prejudiced  by  said  rule, 
in  fact  had  an  advantage  over  its  competitors,  and  that,  therefore, 
the  petition  for  mandamus  should  be  dismissed.  It  does  not  approve 
the  Pennsylvania  Railroad  Company's  plan  of  distribution,  but  con- 
demns it  by  saying: 

The  general  trend  of  the  decisions  is  to  the  effect  that  all  cars,  whether  individual 
care  or  owned  by  the  railroad  company,  or  assigned  by  other  railroad  companies  for 
fuel,  Hhall  be  treated  as  an  available  car  equipment  as  a  whole,  distributable  pro  rata, 
U)  uhippere  desiring  their  use  along  the  line,  upon  a  basis  giving  each  equal  facilities 
with  the  other. 

This  Commission  did  not  indorse  or  commend  the  plan  of  the  Penn- 
sylvania Railroad  Company,  nor  was  that  plan  approved  by  Judge 
Holland  in  the  Logan  coal  case. 

On  January  16,  1907,  the  United  States  ex  rel.  Pitcaim  Coal  Com- 
pany, which  owned  no  individual  coal  cars,  filed  a  petition  in  the  cir- 
cuit court  for  the  district  of  Maryland  for  a  mandamus  to  require  the 
Baltimore  &  Ohio  Railroad  Company  et  al.  to  cease  from  subjecting 
the  rehitor  and  other  coal  companies  on  the  Monongah  division  to 
un(hi('.  and  unreasonable  discrimination  in  the  shipping  and  transpor- 
tation of  coal.  The  cose  was  decided  by  Morris,  district  judge, 
June  11,  1007,  154  Fed.  Rep.,  108.  The  relator  had  charged  that, 
whonc^ver  in  any  district  the  supply  of  cars  was  insufficient  to  fiU  all 
or(l(Ts,  cars  were  su])])osed  to  be  distributed,  and  the  Baltimore  & 
Ohio  Railroad  Company  alleged  that  it  had  distributed  such  cars  on 
a  |)or(*('nt  a^e  basis,  to  all  the  mines  in  such  district,  but  in  the  dis- 
tribution of  cars  on  a  percentage  basis,  before  distribution  was  made, 
certniii  arbitrary  assignnionts  of  cars  were  made,  reducing  the  total 
nuiiiIxT  of  cars  to  be  distributed. 

in  (lis(Missing  this  case  the  court  said: 

Th(>  pun  hsiHCH  of  (dill  ut  the  miiu^fl  by  the  Baltimore  &  Ohio  Railroad  Company 
itself  ninouiit  to  about  r),(HK),0(K)  toiiH  a  year;  the  consumption  being  greatest  in  the 
winter  time,  when  the  car  p]ioil:i^e  in  most  folt.  This  coal  is  delivered  by  the  mines 
from  whi(*h  it  it)  purchast^'d  directly  onto  the  engines,  tenders,  and  company's  cars. 
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aiid  does  not  pay  freight,  and  does  not  enter  into  interstate  OHOunerce.  It  is  conmimed 
by  the  Baltimore  &  Ohio  Railroad  in  operating  its  own  Unes.  It  is  natuxally  puvdhased 
from  the  larger  mines,  having  coal  of  the  grade  and  price  used,  because  they  have  the 
capacity  to  furnish  daily  the  large  quantity  daily  required  by  the  railroad,  but  the 
coal  so  sold  is  not  counted  in  the  shipments  on  which  the  percentage  rating  is  based. 

This  statement  of  the  facts  in  the  Pitcaim  case  does  not  apply  in 
these  cases  against  the  Southern  Railway  Company,  because  it  is 
conceded  that  even  the  company's  fuel  supply  bought  at  the  mines 
in  Tennessee  is  largely  hauled  to,  stored,  and  used  in  the  states  of 
North  and  South  Carolina;  it  does  enter  into  interstate  commerce. 
Again,  the  Southern  Railway  Company  does  count  its  own  fuel  coal 
in  ascertaining  the  ratings  of  the  various  mine^  in  the  Coster  division, 
and  even  if  defendant's  own  fuel  were  not  shipped  to  interstate 
points  its  plan  of  car-distribution  would  interfere  with  and  affect 
interstate  shipments  of  commercial  coal. 

The  Pitcaim  case,  like  the  Logan  case,  was  a  petition  for  mandamus, 
and  was  based  upon  a  plan  of  car  distribution,  but  these  are  the  only 
points  of  similarity:  The  Pitcaim  Company  owned  no  individual 
cars,  the  Logan  Company  did;  the  Pitcaim  Company  was  adjudged 
''entitled  to  a  peremptory  writ  requiring  the  Baltimore  &  Ohio  Rail- 
road Company,  in  cases  of  car  shortage,  in  distributing  the  pro  rata 
shares  of  the  general  coal-car  equipment  of  the  railroad  company 
according  to  the  percentage  to  which  each  mine  is  entitled,  to  include 
in  the  available  car  supply  as  the  basis  of  the  calculation  the  individ- 
ual cars  of  mine  operators  regularly  used  on  the  Baltimore  &  Ohio 
Railroad,  not  intending,  however,  to  give  to  the  relator,  or  those  in 
like  situation  with  him,  in  any  event  the  use  at  any  time  of  individual 
cars  to  the  exclusive  use  of  which  other  mine  operators  are  entitled." 

In  the  case  of  the  Railroad  Gommission  of  Ohio  et  al.  v.  Hocking 
VaUey  Railway  Company  et  al,,  12  I.  C.  C.  Rep.,  398,  this  Commission 
said : 

The  total  of  the  foreign  railway  fuel  cars,  the  private  cars,  and  the  Bystem  cars  should 
be  taken  into  consideration  in  determining  the  distribution.  If  the  number  of  foreign 
railway  fuel  cars  or  of  private  or  leased  cars  is  less  than  the  percentage  or  proportion 
of  the  company  to  which  such  cars  are  consigned  or  assigned,  that  company  should  be 
given  all  of  the  foreign  railway  fuel  cars  consigned  to  it  and  all  of  the  private  or  leased 
cars  belonging  to  it,  and  a  sufficient  number  of  system  cars  to  make  up  itB  proportion. 
On  the  other  hand,  if  the  number  of  foreign  railway  fuel  cars  consigned  to  it  and  of 
private  cars  assigned  to  it  is  greater  than  its  proportion,  all  such  care  so  consigned  or 
assigned  to  it  should  be  delivered  to  it  and  the  available  system  cars  should  be  divided 
among  the  other  operators  on  the  basis  of  a  changed  percentage  because  of  the  elimi- 
nation of  the  company  or  companies  to  which  the  foreign  railway  fuel  cars  and 
private  cars  have  been  consigned,  assigned,  and  delivered. 

The  railroads  must  have  fuel;  they  are  entitled,  and  indeed  required 
by  law,  to  take  all  proper  and  just  measures  to  assure  the  regularity 
and  certainty  of  their  fuel  supply;  but  in  securing  such  supply  they 
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are  not  justified  either  in  beating  down  the  price  of  coal  by  means  of 
plans  of  car  distribution  or  in  penahzing  mines  that  refuse  to  seU 
fuel  coal  by  lowered  mine  ratings  or  lessened  car  supply. 

The  carrier  must  be  free  to  contract  for  the  total  output  of  a  mme, 
if  it  so  desires;  or  it  may  contract  for  any  part  of  a  mine's  output  less 
than  the  whole,  and  it  is  entitled  to  get  its  fuel  coal  first,  for  without 
fuel  it  can  not  haul  even  commercial  coal  to  its  destination,  to  say 
nothing  of  complying  with  its  obligations  to  the  public  at  large;  but 
in  all  its  acts  it  must  deal  even-handed  justice  in  the  matter  of  car 
distribution  as  in  the  matter  of  rates.  If  a  mine  contracts  to  furnish 
only  a  part  of  its  output  to  the  railroad  for  fuel,  and  if  the  filling  of  its 
contract  with  the  railroad  calls  for  its  full  pro  rata  of  cars,  or  more, 
then  it  should  not  receive  other  cars  for  commercial  shipments.  K 
such  a  mine  in  filling  its  contract  to  supply  fuel  coal  to  the  railroad 
(iocs  not  exhaust  its  equitable  pro  rata  of  cars,  then  cars  should  be 
given  it  for  commercial  shipments  sufiicient  to  complete  its  full  pro 
rata  share  of  all  available  cars. 

We  are  clearly  of  opinion  that  in  the  matter  of  car  dLstributioD, 
where  there  is  an  inadequate  supply  of  coal  cars,  the  only  regulation 
or  practice  in  respect  to  the  transportation  of  coal  from  the  mines  that 
is  just,  fair,  and  reasonable  to  be  hereafter  followed  is  to  allot  to  each 
mine  its  fair  and  just  proportion  of  the  coal  cars  estimated  upon  its 
justly  ascertained  capacity  and  without  regard  to  whether  the  mine 
furnishes  partly  fuel  coal  and  partly  commercial  coal,  or  commer- 
cial coal  only. 

Two  of  the  complainants,  the  Tennessee  Coal  Company  in  docket 
1306,  and  the  Minersville  Coal  Company  in  docket  1307,  claim  dam- 
a<^es.  A  great  deal  of  time  w^as  consumed  by  the  complainants  in 
attempting  to  show  that  if  they  had  been  supplied  with  all  the  cars 
they  needed,  and  if  they  had  had  sufficient  laborers,  and  if  they  had 
sold  all  the  coal  so  mined  and  shinned  at  about  the  average  mine  price 
for  that  period,  then  they  would  have  made  a  profit  on  a  certain  num- 
ber of  suj^posed  tons  of  coal  ec^ual  to  the  dilTerence  between  the  said 
averatro  mine  price  per  ton  and  the  estimated  cost  of  producing 
the  coal.  But  the  testimony  as  to  what  would  have  been  the  cost 
of  pro(kicing  the  coal,  making  all  the  assumptions  enumerated  above, 
is  too  indefinite,  as  it  is  based  upon  a  cost  to  the  operator  excluding 
fixed  charges  as  having  been  ])aid  by  the  coal  which,  during  the 
period,  was  actually  shipped.  The  testimony  is  not  positive  nor 
direct,  but  is  inferential,  vas:uely' indefinite,  and  altogether  lacking 
in  certainty,  and,  without  considering  the  question  of  our  jurisdiction 
to  make  an  order  for  reparation  in  such  cases,  does  not  justify  this 
Commission  in  makin*^  an  award  of  damages  to  either  company. 

The  conclusions  of  the  Commission  are  that  the  plan  of  distjibu- 
tion  of  cars  by  the  defendant  in  cases  of  car  shortage  gives  an  undue 
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and  unreasonable  preference  and  advantage  to  mines  furnishing  it 
with  company  fuel  when  the  fuel  contract  calls  for  less  than  the 
total  output  of  the  mine,  and  subjects  the  purely  commercial  mines 
to  an  undue  and  unreasonable  prejudice  and  disadvanti^  in  that 
their  pro  rata  shares  of  the  coal-car  equipment  of  the  defendant  are 
not  only  absolutely  reduced  in  the  daUy  allotment  of  available 
cars,  but  their  relative  ratings  based  on  actual  shipments  in  com- 
parison with  the  fuel-furnishing  mines  of  the  Coal  Creek  group  are 
also  progressively  reduced  by  reason  of  their  inability  to  get  their 
full  share  of  cars;  and  that  the  only  reasonable  and  just  plan  of  car 
distribution  is  for  the  carrier  to  consider  and  count  its  own  fuel  cars 
in  the  same  manner  as  foreign  fuel  cars  are  considered  and  counted,  and 
that  the  defendant  should  be  required  to  cease  and  desist  from  its 
present  plan  of  car  distribution,  and  within  a  reasonable  time  put  in 
force  the  plan  of  car  distribution  indicated.  The  defendant  should 
continue  its  present  practice  in  the  matter  of  the  publicity  of  ratings 
and  provide  full  and  fair  ratings  of  the  capacities  of  the  mines  of  the 
respective  groups,  publishing  at  regular  intervals  the  ratings  and  car 
tonnage  received  by  the  mines  within  the  period  covered  by  the 
report.  In  cases  where  conunercial  mines  have  received  more  or  less 
than  their  equitable  pro  rata  of  the  car  tonnage  during  any  particu- 
lar period  the  overplus  or  shortage  for  such  mines  should  be  adjusted, 
as  far  as  possible,  within  the  period  next  succeeding,  and  such 
correction  should  be  shown  in  the  subsequent  reports. 

No  reparation  should  be  allowed  to  any  of  the  complainants. 

After  these  cases  had  been  fully  argued  the  Pennsylvania  Rail- 
road Company,  by  its  general  counsel,  asked  to  be  heard  with  respect 
to  the  rule  of  that  carrier  referred  to  above.  Permission  to  file  a 
brief  herein  was  granted  and  the  brief  filed. 

The  Pennsylvania  Railroad  Company,  in  its  brief,  does  not  discuss 
any  decision  of  the  courts  or  of  this  Commission  concerning  the  mat- 
ters in  issue,  but  its  whole  argument  is  based  upon  a  statement  that 
the  fuel  coal  sold  by  the  operator  to  the  carrier  at  the  mine  is  carried 
thence  by  the  carrier  for  its  own  benefit  and  not  for  the  benefit  of  the 
oj)erat()r.  In  other  words,  the  operator  in  selling  fuel  coal  to  the 
carrier  makes  a  purely  local  sale,  the  ultimate  destination  of  the 
coniinodity  thereafter  being  at  the  will  of  the  carrier,  and  the  mine 
operator  not  being  a  shipper  at  all  with  respect  to  the  fuel  coal  deUv- 
ered  by  him  to  the  railroad. 

This  argument  is  ingenious,  but  far  from  convincing.  If  it  proves 
anything  it  proves  too  much.  Commercial  coal  is  usually  sold  f.  o.  b. 
at  the  mines,  and  the  routing  and  freight  charges  thereon  assiuned  by 
the  purchasers.  Would  the  Pennsylvania  Railroad  Company  con- 
tend that  the  tonnage  of  such  shipments  should  not  be  charged 
against  the  pro  rata  shares  of  car  tonnage  to  which  such  mines  are 

13  I.  C.  C.  Rep. 


450  INTERSTATE   COMMERCE   COMMISSION  SEP0BT8. 

entitled?  In  both  cases  the  available  equipment  of  the  carrier  is 
used  and  the  number  of  cars  that  can  be  furnished  other  shippers 
proportionately  reduced. 

Again,  the  argument  proves  too  much,  for  if  followed  to*  its  logical 
conclusion  it  would  result  in  the  condemnation  of  the  very  rule  in 
support  of  which  it  is  offered.  The  rule  of  the  Pennsylvania  Raiht>ad 
is  that:  *The  difference  between  the  rated  capacity  of  a  mine  and  the 
capacity  of  the  assigned  cars  placed  for  loading"  railroad  fuel  supply 
'^will  be  the  rated  capacity  on  which  all  other  cars/'  that  is,  for  com- 
mercial shipments,  ^*will  be  prorated." 

But  why  make  such  computation  at  all  t    If  the  contention  now 

made  in  the  brief  of  the  Pennsylvania  Railroad  Company  be  truei  such 

reduction  of  the  rated  capacity  of  the  fuel  contract  mines  is  unfair  to 

them.    The  cars  should  be  assigned  arbitrarily  and  without  deduction 

from  the  rated  capacity  of  the  mines.    The  mere  statement  of  the 

result  of  the  argument  refutes  it.     The  fact  of  the  matter  is,  however, 

that  the  occupation,  the  user,  and  the  consequent  reduction  of  the 

available  equipment  of  the  road  is  the  vital  matter  in  all  cases  of  car 

distribution  in  times  of  shortage,  and  whether  the  cars  are  used  for 

fuel  supply  or  for  commercial  shipments  they  should  be  furmshed  the 

mines  as  hereinbefore  set  forth. 

An  order  in  accordance  herewith  will  be  issued. 
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No.  12W. 

GLENN  W.  TRAER,  RECEIVER  OF  THE  ILLINOIS  OOL- 
LIERIES  COMPANY, 

V. 

CfflCAGO  &  ALTON  RAILROAD  COMPANY. 


No.  1295. 

SAME 
r. 


CHICAGO,  PEORIA  &  ST.  IX)mS  RAILWAY  COMPANY  OF 

ILLINOIS. 


No.  1817. 

SAME 


V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


Submitted  March  11,  1908,    Decided  April  IS,  1903. 


1.  In  establishing  systems  of  car  distribution,  defendants  hare  given  the  mines 

located  on  their  respective  lines  daily  tonnage  ratings,  which  ratings  are 
not  at  Issue  In  this  controversy.  Under  the  systems  established  each 
mine  is  entitled  daily  to  such  percentage  of  cars  as  its  tonnage  rating 
bears  to  the  total  number  of  cars  available  for  distribution  for  commer- 
cial purposes.  Defendants'  fuel  cars,  foreign  railway  fuel  cars,  and 
private  cars  are  not  charged  against  the  distributive  share  of  the  mhiea 
to  which  they  are  assigned.  Complainant  contends  that  this  plan  of  dis- 
tribution gives  to  some  mines  more  cars  than  they  are  entitled  to  under 
their  several  ratings,  and  unjustly  discriminates  against  it  and  other 
mines  and  mine  owners. 

2.  Defendants  claim  that  the  necessity  for  fuel  with  which  to  operate  their 

lines  gives  them  the  right  to  make  private  contracts  therefor,  and  that 
the  failure  to  count  against  the  mines  the  cars  furnished  for  such  fuel 
supply  permits  them  to  make  advantageous  contracts  and  to  get  their 
coal  at  a  lower  price;  that  if  they  counted  their  own  fnel  cars  in  the 
distribution  they  would  not  only  liave  to  pay  a  higher  price  for  their 
coal,  but  might  not  be  able  to  contract  for  it  at  alL 
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3.  Fuel  is  necessary  and  essential  to  the  operation  of  a  railroad,  and  tbe  right 

of  a  carrier  to  contract  for  the  purchase  of  its  fuel  supply  with  one  mine 
or  with  a  number  of  mines  must  be  conceded ;  but  If  a  carrier  and  a  mine 
owner  make  a  contract  for  the  fuel  supply  of  the  carrier  which  does 
Tiolence  to  the  act  to  regulate  commerce  or  to  the  decisions  of  the  courts 
or  is  opposed  to  public  policy  they  are  in  no  better  position  than  the 
parties  to  any  other  contract  which  yiolates  the  legal  principles  rdatlng 
thereto.  A  carrier  can  not  inject  illegalities  in  such  contract  and  have 
it  upheld  on  the  ground  of  compelling  necessity. 

4.  In  these  cases  the  Commission  is  of  the  opinion  that  as  to  the  priyately 

owned  or  leased  cars  and  the  foreign  railway  fuel  cars  the  mle  laid 
down  in  Railroad  Commission  of  Ohio  v.  H,  V.  Ry,  Co,,  12  I.  C  G.  Bep.« 
SOS,  should  apply,  and  that  cars  used  by  defendants  upon  their  own 
lines  for  transportation  of  their  own  necessary  fuel  supply  may  be  given 
in  any  numbers  to  the  mine  or  mines  from  which  such  fuel  supply  Is  re- 
ceived, but  if  such  mine  or  mines  also  ship  commercial  coal  the  fael 
cars  so  supplied  must  be  counted  against  the  mine  or  mines. 

Cassoday  cfe  Butler  for  complainant. 

Winston^  Payne ^  Strawn  <&  Shaw^  and  Oarrad  B.  Winston  for 
Chicago  &  Alton  Railroad  Company. 

W.  S.  Kenyon  for  Illinois  Central  Railroad  Company. 

Philip  Barton  Warren  for  Chicago,  Peoria  &  St.  Louis  Railway 
Company  of  Illinois. 

Report  of  the  Commission. 

Clark,  Commissioner: 

The  complaint  in  each  of  the  above  cases  was  filed  by  the  Illinois 
Collieries  Company,  but  upon  the  appointment  of  the  receiver  for 
said  company  he  was,  upon  petition,  substituted  as  complainant  in 
each  case.  The  subject  of  the  complaints  is  practically  the  same  in 
all  three  cases,  and  they  were  heard  together  upon  record  made  in  No. 
1294  and  are  to  be  disposed  of  in  one  report. 

The  Illinois  Collieries  Company  is  a  corporation  with  principal 
place  of  business  at  Chicago,  111.  It  is  engaged  in  mining  and  selling 
bituminous  coal,  and  makes  interstate  shipments  thereof  over  the 
lines  of  the  defendants.  Its  mines  are  in  Illinois  and  are  located 
upon  the  lines  of  the  Chicago  &  Alton  Railroad  Company  and  of  the 
Chicago,  Peoria  &  St.  Louis  Railway  Company  of  Illinois.  Its  mine 
nearest  to  the  line  of  the  Illinois  Central  Railroad  Company  is  200 
feet  from  the  latter's  right  of  way,  and  is  served  by  that  defendant 
through  switching  arrangements  with  the  Wabash  Railroad  Com- 
l^any.  Numerous  mines  of  the  character  of  those  owned  by  the 
Illinois  Collieries  Company  are  located  upon  the  lines  of  the  re- 
spective defendants. 

The  several  defendants  have  contracts  for  their  own  fad  supply 
with  certain  of  the  mines  located  on  their  respective  lines.    Some  of 
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the  mines  have  contracts  to  furnish  foreign  railways  with  coal  and 
others  have  contracts  with  purchasers  who  furnish  private  cars  for 
the  transportation  of  such  coal.  Complainant  sells  its  coal  almost 
wholly  in  the  open  market,  and  each  of  its  mines  is  dependent  upon 
the  defendant  upon  whose  line  it  is  located  for  cars  to  transport  the 
output  thereof.  Complainant  has  no  contracts  for  furnishing  fuel 
coal  to  the  defendants,  and,  except  in  a  few  instances,  has  not  used 
foreign  railway  fuel  cars  nor  private  cars  during  the  time  covered 
by  the  complaints. 

In  establishing  a  ^stem  of  car  distribution  the  defendants  have 
given  the  several  mines  located  on  their  respective  lines  daily  ton- 
nage ratings,  which  ratings  are  not  at  issue  in  this  controveny. 
Under  the  system  established,  each  mine  is  entitled  daily  to  such  per- 
centage of  cars  as  its  tonnage  rating  bears  to  the  total  number  of  cars 
available  for  distribution  for  conmiercial  purposes.  Defendants'  fuel 
cars,  foreign  railway  fuel  cars,  and  private  cars  are  not  charged 
against  the  distributive  shares  of  the  mines  to  which  they  are  assigned. 
After  the  assignment  of  such  cars  to  said  mines,  each  is  given  the 
same  percentage  of  the  remaining  cars  available  for  distribution  that 
day  as  if  it  had  received  no  cars  at  all.  This  permits  these  mines  to 
ship  a  greater  portion  of  their  daily  output  than  mines  having  the 
same  tonnage  rating  but  that  do  not  have  fuel  contracts  with  the  de- 
fendants nor  the  use  of  private  or  foreign  railway  fuel  cars. 

Complainant  contends  that  this  plan  of  distribution  gives  to  some 
mines  more  cars  than  they  are  entitled  to  under  their  several  ratingSi 
and  unjustly  discriminates  against  it  and  other  mines  and  mine 
owners;  that  the  increased  allotment  to  such  mines  makes  a  corre- 
sponding decrease  in  the  cars  to  which  complainant  and  the  other 
mine  owners  would  otherwise  be  entitled,  and  that  their  interstate 
shipments  of  coal  are  to  the  extent  of  that  decrease  thus  restricted. 

The  failure  to  count  the  defendants'  fuel  cars  against  the  mines  to 
which  they  are  delivered  was  not  specified  in  the  complaint  against 
the  Illinois  Central  Railroad  Company,  but  in  brief  and  on  argu- 
ment it  says  that  the  question  is  one  of  great  importance  to  it.  At 
the  time  of  the  filing  of  this  complaint  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois  had  enjoined  the  said 
defendant  from  counting  foreign  railway  fuel  cars  and  private  cars 
against  the  mines  to  which  they  were  assigned.  The  question  of  the 
Commission's  jurisdiction  of  discriminatory  practices,  in  the  light  of 
the  decision  of  the  Supreme  Court  in  Texas  <6  Pacific  Railway  Co.  v. 
Ahilene  Cotton  Oil  Co,^  204  U.  S.,  429,  was  decided  by  the  Conmiis-' 
sion  in  Railroad  Commission  of  Ohio  v.  H.  V.  By,  Co.j  12  I.  C.  C. 
Rep.,  398. 
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Defendants  in  their  briefs  concede  that  the  prior  holding  of  the 
Commission,  in  Railroad  Commission  of  Ohio  v.  H.  F.  Ry,  Co.^ 
supra^  eliminates  the  question  of  counting  private  cars  and  foreign 
railway  fuel  cars  in  the  distribution,  and  that  the  question  of  count- 
ing the  cars  used  for  the  defendants^  own  fuel  is  really  the  only 
question  presented  for  determination.  Defendants  claim  that  the 
necessity  for  fuel  with  which  to  operate  their  lines  gives  them  the 
right  to  make  private  contracts  therefor,  and  that  the  failure  to 
count  against  the  mines  the  cars  furnished  for  such  fuel  supply  per- 
mits them  to  make  advantageous  contracts  and  to  get  their  coal  at  a 
lower  price;  that  if  they  counted  their  own  fuel  cars  in  the  distribu- 
tion they  would  not  only  have  to  pay  a  higher  price  for  their  coal, 
but  might  not  be  able  to  contract  for  it  at  all. 

The  Chicago  &.  Alton  Railroad  Company  has  360  hopper-bottomed 
gondola  cars  which  it  says  are  used  solely  for  its  own  fuel,  and  which, 
because  no  shipper  on  its  line  has  trestle  from  which  to  unload  them, 
are  not  only  inconvenient  but  impracticable  for  commercial  use. 

Complainant  in  these  cases  presents  the  following  illustration,  and 
argues  that  such  a  practice  is  unjustly  discriminatory:  A  carrier 
offers  to  contract  with  two  mines  for  500  tons  of  coal  per  day,  divid- 
ing the  amount  equally  between  them.  The  mines  are  each  of  1,000 
tons  daily  capacity.  One  mine  accepts  the  contract,  the  other  does 
not,  and  in  turn  the  carrier  gives  the  remaining  portion  of  the  con- 
tract to  the  first  mine.  The  carrier  has  thus  offered  to  the  two  mines 
a  market  created  by  itself;  one  mine  has  accepted  the  market  so 
offered  and  the  other  has  not.  This  leaves  one  mine  with  600  tons 
of  coal  sold  in  a  special  market  and  500  tons  to  find  a  common  mar* 
ket,  and  the  other  has  1,000  tons  to  find  a  common  market  The 
handling  of  the  500  tons  sold  to  the  carrier  by  the  contracting  mine 
requires  the  equipment  of  the  railroad.  The  carrier  can  furnish  cars 
for  but  1,000  tons.  It  says  it  must  have  500  tons  for  its  necessary 
use,  and  sends  the  cars  for  that  amount  to  the  contracting  mine. 
This  leaves  available  cars  of  500  tons  capacity,  in  the  distribution  of 
which  it  says  that  it  will  not  count  the  500  tons  that  have  been  given 
to  the  contracting  mine,  but  that  it  will  divide  the  remaining  cars 
on  the  basis  of  1,000  tons  rating  for  each  mine,  thus  permitting  the 
contracting  mine  to  dispose  of  three-fourths  of  its  output  and  the 
other  only  one-fourth. 

The  carrier  says  it  is  justified  in  doing  this  because  the  first  mine 
has  made  a  contract  with  it  to  furnish  it  coal,  which  it  must  of 
necessity  have  in  order  to  operate,  and  as  an  inducement  to  such  mine 
to  make  this  contract  it  does  not  charge  to  that  mine  the  number  of 
cars  necessary  to  handle  the  500  tons  sold  to  the  carrier,  and,  in 
further  consideration,  permits  said  mine  to  enjoy  the  same  propor- 
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tional  share  in  the  remaining  caris  ayailable*for  distribution  as  if  it 
had  not  sold  any  coal  to  the  carrier. 

If  two  mines  of  equal  daily  capacity  are  located  on  the  line  of  a 
carrier,  and  one  sells  its  entire  daily  output  locally  and  the  other  does 
not  sell  any  locally,  but  its  entire  output  must  find  some  other  market, 
it  is  clear  that,  although  the  capacities  of  the  mines  are  the  same,  and 
each  would  be  entitled  to  the  same  percentage  of  cars  if  they  were 
both  offering  their  output  to  the  company,  the  one  would  not  be  en- 
titled to  a  rating  because  it  would  tender  no  coal  and  the  otiier  would 
be  entitled  to  the  equipment  of  the  company  for  that  day,  and  if  it 
was  sufficient  to  move  its  output,  both  mines  would  be  on  an  equality, 
so  far  as  the  selling  of  their  output  is  concerned.  But  if  one  mine 
sells  one-half  of  its  output  locally  and  the  other  none  at  all,  and  the 
carrier  has  only  enough  cars  to  transport  one-half  the  combined  out- 
put of  the  two,  it  would  be  unfair  for  the  carrier  to  rate  the  mine  sell- 
ing one-half  of  its  output  locally  at  the  same  tonnage  as  the  other 
mine  and  give  to  it  one-half  of  the  cars  that  it  had  on  a  given  day. 

If  a  carrier  assigns  to  or  uses  for  the  transportation  of  its  own  fuel 
supply  only  such  part  of  its  equipment  as  is  reasonably  neoeasary 
therefor,  it  may  be  asked  what  difference  can  it  make  to  the  ahippers 
along  its  line  whether  those  cars  go  to  the  mine  or  mines  owned  by 
the  carrier  or  to  one  or  more  mines  with  which  the  carrier  has  con- 
tracts for  coal  ?  The  shipper  who  has  no  fuel  contract  answers  this  by 
saying  that  when  one  mine  has  such  contract  with  carrier  and  is  fur- 
nished cars  under  it  without  having  its  distributive  share  of  cars  for 
commercial  shipments  reduced  thereby,  such  mine  is  given  an  advan- 
tage over  its  competitor  that  has  no  contract  with  the  carrier,  because 
it  is  enabled  to  work  its  mine  more  regularly  and  thus  to  keep  its 
property  in  a  more  efficient  condition — to  retain  its  employees  and 
thus  to  operate  more  economically  and  to  sell  its  output  more  advan- 
tageously in  the  commercial  market.  To  this  the  carrier  and  the 
shipper  who  has  fuel  contract  with  the  carrier  retort:  "You  were 
given  an  opportunity  to  take  a  contract  upon  the  same  terms  and  de- 
clined to  do  so." 

Products  offered  a  carrier  for  shipment  in  a  given  locality  are 
(isually  tendered  because  the  volume  produced  is  in  excess  of  that 
ronsumed  in  the  local  market.  The  object  of  the  transportation 
leqiiested  is  to  get  the  surplus  to  a  market  of  consumption.  It  is 
the  duty  of  the  carrier,  so  far  as  it  is  in  its  power,  to  furnish  the 
means  of  getting  that  output  either  from  the  mills  or  from  the  mines 
to  the  market. 

That  it  is  the  duty  of  a  common  carrier  to  furnish  means  of  trans- 
portation and  to  furnish  them  alike  for  all  that  are  similarly  situ- 
ated the  Commission  has  repeatedly  held:  Richmond  Elevator  Co.  v, 
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P.  M.  R.  R.  Co.,  10  I.  C.  C.  Rep.,  629;  Eaton  v.  C.  E.  dB  D.  Ry.  Co.^ 
11 1.  C.  C.  Rep.,  619 ;  Railroad  Commission  of  Ohio  v.  H.  V,  Ry.  Oo.^ 
supra;  Powhatan  Coal  <&  Coke  Co.  v.  N.  dk  W.  Ry.  Co.,  18  L  C.  C. 
Rep.,  69. 

One  industry  may  not  be. built  up  by  granting  to  it  transportation 
privileges  which  are  denied  to  and  which  work  an  unreasonable  dis- 
advantage against  another  industry.  All  must  bear  their  just  pro- 
portion, according  to  circumstances  and  conditions,  of  any  disad- 
vantage that  may  arise  from  insufficiency  of  facilities  resulting  from 
causes  which  are  beyond  the  carrier's  control. 

It  appears  that  the  defendant,  the  Chicago  &  Alton  Railroad 
Company,  applied  its  system  of  car  distribution  and  ratings  there- 
under to  three  mines  not  located  on  its  lines,  but  which  it  reached 
through  switching  connections  with  other  railways.  Said  defendant 
had  no  fuel  contracts  with  them,  but  during  the  months  of  Septem- 
ber, October,  and  November,  1907,  it  furnished  cars  to  said  mines 
under  their  respective  ratings,  for  the  transportation  of  approximately 
130,000  tons  of  commercial  coal.  Defendant,  the  Illinois  Central 
Railroad  Company's  line,  does  not  reach  complainant's  mines  at 
Litchfield,  although  it  gives  such  mines  a  rating.  It  does  not  appear 
that  it  furnished  cars  to  these  mines. 

Unless  for  the  purpose  of  securing  its  own  fuel  supply  it  is  neither 
right  nor  proper  for  a  carrier  to  send  its  cars  for  loading  at  mines 
that  are  not  located  upon  its  line  at  times  when  it  could  only  supply 
the  demand  for  cars  from  mines  that  are  located  upon  its  line, 
perhaps  wholly  dependent  upon  it  for  both  cars  and  transportation. 
Such  a  practice  necessarily  intensifies  an  existing  inability  on  part 
of  the  carrier  to  meet  the  demands  of  shippers  who  are  dependent 
upon  it  and  who  have  a  right  to  rely  upon  its  performance  of  its 
duty  as  a  common  carrier,  and  it  curtails  the  already-restricted 
opportunities  of  the  mines  that  can  secure  neither  cars  nor  transpor- 
tation from  any  other  carrier. 

The  carrier  owes  a  special  duty  to  shippers  who  are  entirely  de- 
pendent upon  it  for  transportation  facilities.  -In  fact,  its  first  duty  is 
to  such  shippers.  See  Memphis  Freight  Bureau  v.  Ft.  S.  dk  W.  R.  R. 
Co.,  13  I.  C.  C.  Rep.,  1.  It  may  not  be  compelled  to  nor  may  it  volun- 
tarily divert  its  equipment  from  its  own  line  to  shippers  on  another 
line  when  to  do  so  would  deprive  its  local  shippers  of  needed  equip- 
ment. A  carrier  may,  of  course,  send  its  equipment  from  its  line  for 
the  things  that  are  necessary  and  essential  for  its  own  operation. 
This  right  arises  from  considerations  of  public  policy  which  recog- 
nize the  duty  of  a  carrier  to  operate  its  line,  and  the  diverting  of  its 
equipment  in  that  instance  is  predicated  on  necessity.  It  is  not  an 
inherent  right  that  is  grounded  on  private  contract.    The  limit  of 
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this  right  is  measured  by  the  extent  of  the  necessity;  it  can  not  go 
beyond  that. 

Fuel  is  as  necessary  and  essential  to  the  operation  of  a  railroad 
as  are  rails,  roadbed,  and  other  equipment  Without  it  a  carrier 
could  serve  no  one.  The  right  of  a  carrier  to  own  mines  for  its  fad 
supply  is  conceded  in  the  law.  The  right  of  a  carrier  to  contract 
for  the  purchase  of  its  fuel  supply  with  one  mine  or  with  a  number 
of  mines  must  be  conceded,  as  must  also  the  right  to  utilize  its  facili- 
ties in  providing  and  transporting  those  materials  and  supplies  that 
are  essential  to  the  operation  of  its  lines.  In  fact,  a  carrier  must  ar- 
range in  advance,  by  ownership  or  contract^  for  its  fuel  supply. 
Otherwise  its  ability  to  perform  its  functions  would  be  as  uncertain 
as  its  fuel  supply.  For  that  reason  a  carrier  may*  contract  for  its 
fuel  supply,  and  in  so  far  as  the  contract  is  not  opposed  to  public 
policy  or  in  conflict  with  the  statutes  or  the  rules  of  law  announced 
by  the  courts,  it  must  be  regarded  as  any  other  private  contract  Any 
contract  of  lawful  subject-matter,  regardless  of  the  character  of 
the  parties,  is  made  with  reference  to  the  law  applicable  thereto,  and 
all  principles  of  public  policy  involved  therein,  the 'statutes  and  the 
decisions  of  the  courts  relating  thereto  become  as  effectually  a  part 
of  the  contract  as  if  they  had  been  expressly  referred  to  therein.  If 
a  carrier  and  a  mine  owner  make  a  contract  for  the  fuel  supply  of 
the  carrier  which  does  violence  to  the  act  to  regulate  commerce  or 
to  the  decisions  of  the  courts  or  is  opposed  to  public  policy,  they  are 
in  no  better  position  than  the  parties  to  any  other  contract  whidi 
violates  the  legal  principles  relating  thereto.  A  carrier  can  not  inject 
illegalities  into  such  contract  and  have  it  upheld  on  the  ground  of 
compelling  necessity.  Public  policy  has  never  permitted  a  carrier 
to  procure  its  operating  necessities  by  means  of  illegal  contracts. 
The  substance  may  be  legally  subject  to  contract,  but  the  form  of 
that  contract  must  not  be  subject  to  illegal  infirmities. 

A  carrier  may  lawfully  get  the  coal  that  it  needs  so  long  as  it 
does  not  violate  the  rights  of  or  fail  in  its  duty  to  the  public.  It  must 
make  this  contract  as  it  must  make  all  others,  keeping  in  view  its 
duty  to  perform  its  public  functions  and  to  avoid  injury  or  damage 
to  its  shippers  by  reason  of  unjust  discrimination,  undue  preference, 
or  unreasonable  disadvantage  growing  out  of  such  contract  or  the 
performance  thereof.  If  a  contract  for  fuel  covers  such  supply  as 
the  carrier  reasonably  needs  for  its  operation,  and  a  period  of  car 
shortage  comes,  it  can  use  its  equipment  to  procure  its  fuel  even 
though  it  thereby  deprives  shippers  along  its  line  of  desired  use 
thereof.  As  before  observed,  however,  this  right  to  so  use  its  cars 
rests  not  upon  the  ground  of  private  contract,  but  upon  the  public 
necessity  that  it  have  fuel.    But  if  a  carrier  had  a  contract  for  more 
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cars  of  fuel  per  day  than  it  needed,  neither  such  contract,  nor  con- 
siderations of  public  policy  which  recognize  the  public  necessity  for 
fuel,  would  justify  it  during  a  period  of  car  shortage  in  using  its 
equipment  for  a  superfluous  supply  when  such  equipment  was  de- 
manded and  needed  by  the  shippers  and  the  public. 

It  should  be  borne  in  mind  that  this  question  of  car  distribution 
is  of  importance  only  during  periods  when  the  carrier  is  unable  to 
furnish  all  the  cars  desired  by  shippers.  Generally  speaking,  this 
inability  so  far  as  coal  shipments  are  concerned  prevails  during 
about  four  or  five  months  of  the  winter  season,  when  the  demand 
for  coal  is  greatest  and  the  prices  of  coal  the  highest.  During  the 
other  portion  of  the  year  carriers  generally  have  a  surplus  of  idle 
coal  cars. 

In  Railroad  Commission  of  Ohio  v.  H.  V.  Ry.  Co.^  supra,  the  Com- 
mission held  that  privately  owned  or  leased  cars  and  cars  of  foreign 
railways  sent  for  foreign  railway  fuel  must  be  assigned  to  the  parties 
by  whom  owned  or  leased,  or  to  whom  consigned,  but  that  all  such 
cars  must  be  counted  against  the  distributive  shares  of  such  partie& 
Any  other  holding  would  open  the  door  to  unjust  discrimination  be- 
tween shippers  of  conmiercial  coal,  for  it  must  be  remembered  that 
cars  of  foreign  railway  fuel  are  commercial  shipments  in  so  far  as  the 
carrier  transporting  them  for  another  carrier  is  concerned.  Such 
shipments  may  not  be  given  discriminatory  or  preferential  rate& 

The  transportation  by  a  carrier  of  its  own  fuel  over  its  own  lines 
presents  a  somewhat  different  question.  Conditions  and  circum- 
stances vary  in  different  localities,  but  where  a  carrier  contracts  for 
fuel  coal  with  certain  mines  located  on  its  lines  and  served  by  itj 
which  also  compete  with  other  mines  similarly  located,  in  the  sale 
of  commercial  coal,  the  carrier  may  not  unjustly  discriminate  in 
favor  of  the  mine  that  accepts  its  proffered  contract  and  thus  work 
undue  prejudice  against  the  mine  that  does  not  accept  such  contract. 
Conceding  fully  the  right  of  the  carrier  to  use  its  equipment  for  the 
purpose  of  securing  its  own  fuel  supply,  even  though  shippers  at 
the  same  time  desire  the  use  of  that  equipment,  and  conceding  the 
right  of  the  carrier  to  secure  its  fuel  supply  either  from  mines  which 
it  owns  or  those  whose  entire  output  it  purchases,  we  are  led  to  the 
conclusion  that  where  a  carrier  purchases  a  portion  of  the  output  of 
a  mine  which  is  competing  with  other  mines  on  its  lines  in  conmier- 
cial markets  it  may  not  discriminate  in  favor  of  such  mine  by  failing 
to  count  against  it  in  the  distribution  of  cars  those  cars  whidi  it  fur- 
nishes to  that  mine  for  its  own  fuel. 

In  these  cases  we  think  that  as  to  privately  owned  or  leased  cars 
and  foreign  railway  fuel  cars  the  rule  laid  down  in  Railroad  Gam- 
mission  of  Ohio  V.  //.  V.  Ry.  Co.,  supra,  should  apply.    We  think 
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that  the  Chicago  &  Alton  Saihroad  Company  has  a  right  to  confino 
the  hopper-bottomed  cars  referred  to  to  the  hauling  of  its  fuel  sup- 
ply, but  that  they,  together  with  all  other  cars  used  by  the  defend- 
ants upon  their  own  lines  for  transportation  df  their  own  fuel  sup- 
ply, should  be  counted  against  the  distributive  share  of  the  mine  ot 
mines  to  which  given,  except  in  cales  where  the  carrier  owns  or  pur- 
chases the  entire  output  of  the  mine  for  its  fuel  supply. 

An  order  will  be  entered  accordingly. 
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1.  Complainant  formerly  was  allowed  through  routes  and  Joint  rates  OTer 

defendants*  lines  from  its  coal  mines  to  certain  interstate  points,  but  sub- 
sequently this  privilege  was  withdrawn.  Complainant's  dally  capacity  Is 
in  excess  of  the  requirements  of  the  local  markets,  and  the  complaint  Is 
filed  for  the  purpose  of  securing  a  wider  market.  While  such  tbrougli 
routes  and  joint  rates  were  in  force  complainant  was  able  to  sell  a  sub- 
stantial volume  of  coal  to  the  interstate  territory  in  question,  but  since 
such  withdrawn!  the  greater  part  of  this  trade  has  been  lost  JSHille 
denying  to  complainant  such  an  outlet  from  its  mines,  through  routes  and 
Joint  rates  are  maintained  to  such  interstate  points  from  other  near-by 
mines.  Upon  petition  of  complainant  for  an  order  reestablishing  the 
through  routes  and  joint  rates  previously  in  effect ;  Held,  That  the  routes 
over  other  lines  referred  to  in  the  opinion  are  not  reasonable  or  satlafiac- 
tory ;  that  complainant  should  again  be  accorded  the  through  routes  and 
Joint  rates  over  the  lines  of  defendants,  and  that  the  refusal  to  establish 
through  routes  and  joint  rates  from  complainant's  mines  is  an  unlawful 
discrimination. 

2.  An  interstate  carrier,  in  order  to  build  up  enterprises  of  the  same  character 

on  its  own  line  and  to  prevent  the  trade  of  its  local  industries  from  being 
displaced  by  the  competition  of  manufacturers  of  the  same  commodities 
on  connecting  lines,  can  not  deny  to  industries  on  the  lines  of  such  con- 
nections the  benefit  of  through  routes  and  joint  rates ;  nor  is  the  fiict  that 
the  revenues  of  the  carrier  may  be  reduced  by  establishing  such  through 
routes  and  Joint  rates  a  material  consideration. 
8.  It  may  be  laid  down  as  a  general  rule  admitting  of  no  qualification  that  a 
manufacturer  or  merchant  who  has  traffic  to  move  and  is  ready  to  pay  a 
reasonable  rate  for  the  service  has  the  rigl\]t  to  have  it  moved  and  to 
have  reasonable  rates  established  for  the  movement,  regardless  of  the 
fact  that  the  revenues  of  the  carrier  may  be  reduced  by  reason  of  his 
competition  with  other  shippers  in  the  distant  markets;  and  he  has  the 
right  also  to  have  the  benefit  of  through  routes  and  reasonable  Joint 
rates  to  such  distant  markets  if  no  **  reasonable  or  satisfactory  *'  through 
routes  already  exist. 
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4.  Complainant  asks  for  the  ecrtablishmoit  of  throagh  roiiteB  and  Joint  rates 

over  the  St.  Paul  in  connection  both  with  the  Wabash  Bailroad  and  the 
Chicago,  Indiana  &  Southern.  If  reasonable  and  satisftictory  throngli 
routes  existed  to  the  points  in  question  over  one  of  those  connecting  llnes^ 
it  would  not  be  competent  for  the  complainant  to  ask  for  the  establish- 
ment of  through  routes  to  the  same  points  over  the  other  connecting  line. 
Nor  does  the  Conmiission  regard  it  as  competent,  unless  there  are  special 
circumstances  Justifying  it,  for  a  shipper,  in  the  absence  of  any  reascma- 
ble  or  satisfactory  through  routes,  to  ask  for  the  establishmoit  of  snch 
routes  over  two  connecting  lines. 

5.  While  the  Commission's  power  to  establish  a  through  route  and  Joint  rate  is 

limited  to  particular  caSes  where  a  reasonable  or  satisftictory  throng 
route  does  not  already  exist,  yet  such  power  is  not  confined  to  cases 
where  enforcement  of  other  provisions  of  the  regulating  statute  is  sought. 

6.  The  second  paragraph  of  section  3  of  the  act,  providing  that  no  carrier  shall 

be  required  to  give  the  use  of  its  tracks  and  terminal  facilities  to  another 
carrier  engaged  in  like  business,  has  no  application  to  such  a  state  of 
facts  as  this  record  presents.  From  no  point  of  view  is  this  a  proceeding 
to  acquire  the  use  of  one  line  by  another;  it  is  simply  an  effort  on  the 
part  of  complainant  to  reach  certain  interstate  points  with  its  coal. 

George  C.  Mastin,  John  J,  Sherlock^  and  Frank  Crossier  for  com- 
plainant. 

William  EUis  for  Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany. 

Edward  T.  Glennon,  Robert  J.  Cary^  Bertrand  Waiker^  and  Her^ 
hert  D.  Howe  for  Chicago,  Indiana  &  Southern  Bailroad  Company. 

Report  of  the  Commissiok. 

Harlan,  Commissioner: 

The  excess  output  of  Indiana  and  Illinois  coal  mines  not  required 
for  local  consumption  has  a  restricted  market  The  eictensive  coal 
measures  of  Ohio  and  West  Virginia  on  the  east,  of  Kentucky  and 
Tennessee  on  the  south,  of  Kansas  and  Oklahoma  on  the  southwest, 
and  of  southern  Iowa  on  the  immediate  west,  not  only  yield  coals  that 
are  suitable  for  the  manufacturing  requirements  of  those  states,  but 
produce  a  tonnage  largely  in  excess  of  local  needs.  The  coal  operators 
of  those  regions  are  therefore  able  to  compete  in  the  markets  of  ad- 
joining states;  and  as  their  coals  are  usually  as  good  and  in  some  cases 
superior  to  the  Illinois  and  Indiana  coals,  this  competition  is  a  more 
or  less  active  one;  coal  from  some  of  those  sources  reaches  Milwaukee, 
Sheboygan,  Manitowoc,  Duluth,  and  other  ports  on  the  Great  Lakes 
that  otherwise  would  find  their  wants  supplied  from  the  mines  of 
Illinois  and  Indiana.  The  result  of  these  conditions  surrounding  the 
Illinois  coal  fields  is  that  the  market  for  its  excess  output  is  largely 
limited  to  western  and  southern  Wisconsin,  southern  Minnesota,  east- 
ern Nebraska,  South  Dakota,  and  northern  Iowa.    It  is  important 
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Iherefore  to  the  Illinois  operatoi's  to  have  free  and  ready  access  to  all 
points  in  this  restricted  area ;  and  it  is  especially  important  to  the  group 
of  mines  in  northern  Illinois.  Certain  local  conditions  that  are  well 
understood  in  the  coal  trade  combine  to  give  to  the  southern,  central, 
and  northern  groups  of  mines,  into  which  the  coal  fields  of  Illinois 
have  long  been  divided  for  trade  and  rate  purposes,  a  competitive 
equality  in  the  interstate  territory  in  question.  The  benefit  of  differ- 
entials in  rates  of  40  and  70  cents  a  ton-in  favor  of  the  northern  group 
as  against  the  central  and  southern  groups,  respectively,  is  largely  lost 
to  the  northern  group  by  reason  of  the  fact  that  the  cost  of  production 
in  the  southern  and  central  groups  is  less  than  in  the  mines  of  the 
northern  group.  Moreover,  the  coal  of  the  southern  group  is  superior 
in  quality  to  the  coal  produced  both  in  the  northern  and  central 
groups;  and  this  gives  it  something  of  an  advantage  in  reaching  con- 
sumers in  territory  that  is  also  open  to  the  other  two  groups.  Other 
conditions  not  necessary  now  to  be  described  have  the  effect,  as  is  said, 
of  practically  excluding  the  coal  of  the  northern  group  of  Illinois 
mines  from  the  great  coal-consuming  center  at  Chicago. 

These  geographical  and  other  natural  conditions  which  tend  as 
stated  to  narrow  the  complainant's  outlet  to  consuming  markets 
doubtless  explain  the  urgency  with  which  it  has  pressed  upon  our 
attention  this  application  for  an  order  establishing  through  routes 
and  joint  rates  from  its  mines  at  Cardiff,  111.,  to  points  on  the  line  of 
the  principal  defendant,  the  Chicago,  Milwaukee  &  St  Paul  Rail- 
way Company,  hereinafter  for  greater  brevity  referred  to  as  the  St. 
Paul  railroad.  The  complainant's  daily  capacity  is  much  in  excess  of 
the  requirements  of  the  local  markets  which  it  is  now  able  to  reach ; 
and  for  the  purpose  of  securing  a  wider  field  in  which  to  exploit  its 
coal  it  has  come  before  the  Commission  demanding  the  restoration  of 
the  through  routes  and  joint  rates  from  its  mines  to  points  on  the 
line  of  the  St.  Paul  in  the  interstate  territory  heretofore  described 
which  were  formerly  open  and  in  force  for  a  period  of  a  year  or 
more,  and  under  which  the  complainant  shipped  coal  in  sut^antial 
quantity  to  those  markets. 

A  brief  statement  of  the  geographical  position  of  the  complainant's 
mines  at  Cardiff  and  their  relation  to  other  mines  in  the  northern 
group  and  the  general  relation  of  the  northern  group  to  the  interstate 
territory  in  question  will  be  helpful  in  understanding  the  merits  of 
the  controversy: 

The  Wilniin<rton  field  lies  about  50  miles  southwest  of  Chicago. 
The  only  other  fields  in  the  northern  group  of  mines  ai-e  the  Third 
Vein  and  Peoria  fields,  the  former  lying  about  50  miles  west  of  the 
Wilminirton  field  and  the  latter  about  60  miles  southwest  of  the  Third 
Vein  field.    In  the  Wilmington  and  Third  Vein  fields  coal  is  mined 
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under  substantially  similar  conditions  and  at  about  the  same  cost. 
The  cost  of  mining  in  the  Peoria  field  is  about  25  cents  per  ton  less 
than  in  either  of  the  other  two  fields.  Cardiff,  at  which  the  complain- 
ant conducts  its  mining  operations,  is  at  the  extreme  south  end  of  the 
Wilmington  field.  It  is  reached  by  the  Wabash  Bailroad  and  also  by 
the  Chicago,  Indiana  &  Southem-Bailroad.  Six  or  eight  miles  north 
of  Cardiff  is  the  town  of  Wilmington,  where  there  are  important 
mining  operations,  all  served,  as  heretofore  stated,  by  the  Elgin,  Joliet 
&  Eastern  Raiboad.  The  mines  at  Wilmington  enjoy  the  benefit  of 
through  routes  and  joint  rates  via  the  Elgin,  Joliet  &  Eastern  to  all 
points  on  the  line  of  the  Chicago,  Milwaukee  A  St  Paul  Railway 
Company.  Neither  of  the  two  last-mentioned  roads  reach  complain- 
ant's mine  at  Cardiff.  JBut  a  reasonably  direct  outlet  to  the  coal  mar- 
kets on  the  line  of  the  St.  Paul  Railroad  can  be  had  over  the  Chicago, 
Indiana  &  Southern  Railroad,  which  passing  to  the  west  through 
Cardiff  enters  the  Third  Vein  field  and  passing  through  it  connects 
with  the  St.  Paul  both  at  McNabb  and  at  Seatonville.  And  fairly 
direct  through  routes  to  the  points  in  question  could  be  establidied 
over  the  Wabash  Railroad  through  Chicago.  During  a  period  of 
about  fourteen  months  prior  to  July,  1905,  when,  as  before  stated,  it 
enjoyed  the  benefit  of  through  routes  and  joint  rates  through  Seaton- 
ville to  points  on  the  line  of  the  St  Paul,  the  complainant  through 
that  junction  was  able,  at  points  in  the  interstate  territory  referred 
to,  to  dispose  of  all  its  output  not  required  to  fill  local  contracts.  TbB 
demand  at  those  points  was  a  growing  demand  and  was  absorbing 
the  increasing  excess  resulting  from  the  development  of  complainant's 
mines.  It  seemed  to  be  agreed  on  the  argument  that  this  trade, 
amounting  to  a  substantial  tonnage,  has  been  lost  to  the  complainant 
by  reason  of  the  cancellation  of  the  through  routes  and  joint  rates 
which  it  now  desires  to  have  restored,  and  the  record  seems  to  show 
this  to  be  the  fact. 

The  complainant  for  some  time  has  been  accorded  through  routes 
and  joint  rates  from  its  mines  at  Cardiff  to  points  on  the  Chicago, 
Burlington  &  Quincy,  the  Wisconsin  Central,  the  Chif^ago,  Rock 
Island  &  Pacific,  and  the  Chicago  Great  Western  railroads.  These 
lines  penetrate  much  of  the  interstate  territory  which  the  complain- 
ant desires  to  reach  over  the  lines  of  the  St.  Paul.  But  it  seems  defi- 
nitely to  appear  on  the  record  that  in  actual  experience  the  through 
routes  over  those  lines  do  not  bring  to  the  complainant  any  substantial 
coal  trade.  The  general  explanation  made  is  that  at  such  pointe  in 
the  territory  in  question  as  are  served  by  one  or  more  of  these  lines 
and  also  by  the  St.  Paul  the  important  coal-consuming  industries 
are  usually  located  on  the  tracks  of  the  St.  Paul;  that  although  at 
nearly  all  those  points  the  several  roads  have  reciprocal  switching 
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arrangements  and  coal  reaching  them  by  some  line  other  than  the 
St.  Paul  may  be  switched  to  industries  on  the  tracks  of  that  oom- 
pany,  nevertheless,  for  some  reason  such  industries  prefer  to  get 
their  coal  from  mines  directly  served  by  the  St  Paul.  That  there 
is  substance  in  this  claim  was  apparently  conceded  on  the  argument. 
At  any  rate  the  record  definitely  shows  that  while  through  routes 
and  joint  rates  were  in  force  over  the  lines  of  the  principal  defendant 
this  complainant  was  able  to  sell  a  substantial  volume  of  coal  to  the 
interstate  territory  in  question.  Now  that  those  through  routes  and 
joint  rates  have  been  canceled  the  greater  part  of  this  trade  has  been 
lost,  and  it  is  stated  that  the  mines  of  the  complainant  are  idle  for 
a  large  part  of  the  time.  It  is  insisted  that  it  can  not  successfully 
continue  its  operations  in  the  absence  of  through  routes  and  joint 
rates  over  the  lines  of  the  St.  Paul,  as  prayed  in  the  petition. 

It  is  also  alleged  that  the  element  of  discrimination  exists  in  the 
case.  Every  mine  in  the  Wilmington  field,  if  not  every  mine  in  the 
Third  Vein  field,  now  enjoys  through  routes  and  joint  rates  to  the 
points  which  this  complainant  desires  to  reach.  Apparently  the  mines 
of  the  complainant  at  Cardiff  are  the  only  mines  in  the  district  to 
which  through  routes  and  joint  rates  have  not  been  accorded  by  the 
principal  defendant.  While  denying  to  the  complainant  such  an 
outlet  from  its  mines  at  Cardiff,  the  St  Paul  maintains  through  routes 
and  joint  rates  to  the  same  points  from  the  Wilmington  mines.  These 
mines  are  on  the  line  of  the  Elgin,  Joliet  &  Eastern  Railroad  Com- 
pany, and  thpough  its  junction  with  the  St.  Paul  at  Spaulding  they 
are  able  to  reach  the  entire  interstate  territory  heretofore  described. 

In  its  answer  the  defendant,  the  Chicago,  Indiana  &  Southern  Bail- 
road  Company,  indicates  its  willingness  to  establish  the  through 
routes  and  joint  rates  demanded  and  alleges  that  it  has  a  supply  of 
cars  available  for  loading  coal  from  complainant's  mine  to  the  inter- 
state points  in  question.  It  also  avers  its  willingness  to  accept  the 
same  division  of  rates,  whatever  it  may  prove  to  be,  that  the  St  Paul 
now  allows  to  other  roads  with  which  it  has  established  through 
routes  and  joint  rates  from  the  Wilmington  field. 

But  the  principal  defendant  resists  the  application  on  three 
grounds,  substantially  as  follows: 

1.  That  it  amply  serves,  from  mines  on  its  own  line,  all  the  needs 
of  the  various  coal-consuming  communities  at  the  points  in  question. 
At  Seatonville  are  extensive  mines  with  a  large  daily  output  of  coal 
which,  as  this  defendant  claims,  is  sufficient  to  supply  the  needs  of  all 
points  on  its  line ;  it  can  haul  the  coal  to  such  points  without  sharing 
the  revenue  from  the  traffic  with  any  other  line. 

2.  That  the  opening  up  of  through  routes  to  those  points  from  Car- 
diff with  the  same  rates  that  are  accorded  to  Seatonville,  Wilmington, 
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and  other  mining  points  in  the  northern  group  of  minei»— and  this  is 
what  the  complainant  demands— would  not  only  enaUe  the  oomplain- 
ant's  coal  to  displace  the  Seatonville  coal  in  those  marirets,  but  would 
materially  diminish  the  revenues  of  the  St  Paul,  because  of  the  share 
of  the  through  rate  that  it  would  have  to  allow  to  the  Chicago,  Indi- 
ana &  Southern  Railroad  for  its  portion  of  the  hauL 

8.  That  the  Commission  has  no  power  to  establish  Uirough  routes 
and  joint  rates  except,  to  use  the  language  of  the  statute, "  when  that 
may  be  necessary  to  give  effect  to  any  provision  of  this  act;''  and 
then  only  when  no  reasonable  or  satisfactory  through  route  exists, 
which  the  defendant  asserts  is  not  the  case  here. 

The  first  two  of  these  objections  really  present  but  one  question  of 
law  and  they  may  therefore  be  considered  together.  May  an  inter- 
state carrier,  in  order  to  build  up  enterprises  of  the  same  character 
on  its  own  line  and  to  prevent  the  trade  of  its  local  industries  from 
being  displaced  by  the  competition  of  manufacturers  of  the  same  com- 
modities on  connecting  lines,  deny  to  industries  on  the  lines  of  sudi 
connections  the  benefit  of  through  routes  and  joint  rates?  May  a  car- 
rier refuse  such  through  routes  and  joint  rates  on  the  ground  also 
that  when  the  demand  for  a  given  conmiodity  at  distant  points  on  its 
line  is  supplied  by  its  own  local  industries  it  receives  all  the  trans- 
portation revenue,  and  when  supplied  under  equal  rates  by  factories 
on  the  lines  of  its  connections  it  must  share  the  rate  with  the  con- 
necting lines  and  thus  suffer  a  material  reduction  in  revenue? 

Under  the  common  law,  as  has  often  been  said,  the  establishment 
by  connecting  carriers  of  through  routes  and  joint  rates  was  funda- 
mentally a  matter  of  contract.  Railroads  could  not  be  compelled  to 
carry  traffic  beyond  their  own  rails;  they  could  not  be  compelled  to 
deliver  shipments  at  points  on  the  lines  of  connecting  roads.  But 
the  act  to  regulate  conunerce  as  amended  effects  a  change  in  the  law 
in  that  respect.  While  the  greater  part  of  the  traffic  of  the  country 
is  carried  on  through  routes  voluntarily  established  by  the  connect- 
ing lines,  the  law  nevertheless  confers  upon  the  Commission  au- 
thority to  require  carriers  to  establish  such  through  routes  when 
they  have  failed  or  refused  voluntarily  to  do  so,  and  when  there  is  no 
reasonable  or  satisfactory  through  route  already  in  existence.  The 
provision  in  question  is  foimd  in  section  15  of  the  act  and  is  as 
follows : 

The  Commission  may  also,  after  hearing  on  a  complaint,  establish  through 
routes  and  Joint  rates  as  the  maximum  to  be  charged  and  prescribe  the  dlylslon 
of  such  rates  as  hereinbefore  provided,  and  the  terms  and  conditions  under 
wliich  such  through  routes  shall  be  operated,  when  that  may  be  necessary  to 
give  effect  to  any  provision  of  this  act,  and  the  carriers  complained  of  have 
refused  or  neglected  to  voluntarily  establish  such  through  routes  and  Joint 
rates,  provided  no  reasonable  or  satisfactory  through  route  exists,  and  this 
provision  shall  apply  when  one  of  the  connecting  carriers  Is  a  water  line. 
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In  connection  with  that  provision  the  language  of  section  1  must 
not  be  overlooked.  Carriers  are  there  required  "  to  establish  through 
routes  and  just  and  reasonable  rates  applicable  thereto."  The  mean- 
ing of  this  latter  provision  was  not  discussed  on  the  argument,  nor 
has  it  had  consideration  in  connection  with  any  other  complaint 
before  us.  Standing  alone,  it  would  .seem  to  impose  upon  carriers 
an  obligation,  general  in  character  and  universal  in  application, 
to  establish  through  routes  and  joint  rates  between  all  points.  But 
if  the  provision  be  read  in  connection  with  the  language  of  section 
15,  above  quoted,  we  are  left  with  the  impression  that  it  is  simply 
the  declaration  of  a  general  principle,  the  observance  of  which  may 
be  compelled,  under  section  15,  by  order  of  the  Commission — ^not 
in  all  cases,  but  only  in  the  particular  cases  specified  in  the  latter 
section.  It  will  there  be  noted  that  the  authority  of  the  Commis- 
sion to  require  the  establishment  of  through  routes  and  joint  rates 
is  not  unlimited.  It  can  not  grant  relief  when  a  reasonable  or  satis- 
factory through  route  between  the  points  in  question  already  exists. 
This  limitation  has  been  considered  by  the  Commission  in  contested 
cases.  Enterprise  Transportation  Co.  v.  Pennsylvania  JS.  JS.  Co.^ 
et  al.^  12  I.  C.  C.  Rep.,  326 ;  Chicago  and  Milwaiikee  Electric  Ry.  Co. 
V.  Illinois  Central  R.  R.  Co.,  13  I.  C.  C.  Rep.,  20. 

But  is  the  power  subject  to  the  limitations  implied  in  the  first 
two  objections  made  by  the  principal  defendant  as  above  noted?  If 
a  railroad  is  a  public  highway  and  Congress  may  lawfully  authorize 
the  Conmiission  to  establish  through  routes  over  it  in  connection 
with  another  railroad,  when  both  are  engaged  in  interstate  trans- 
portation, and  thus  open  the  two  roads  to  shippers  as  a  through 
highway  for  the  transportation  of  their  merchandise,  ought  the 
Conmiission  to  refuse  to  open  it  to  one  merchant  because  another 
merchant  farther  along  on  the  highway  is  able  to  supply  the  demand 
at  distant  points  for  the  commodity  in  question?  Ought  the  Com- 
mission to  decline  to  enter  an  order  to  open  such  a  through  highway 
because  one  of  the  carriers,  without  endeavoring  to  sliow  that  its 
total  revenues  will  be  unduly  diminished,  does  show  that  its  revenue 
on  that  particular  traffic  will  be  materially  reduced?  We  find  no 
such  limitations  in  the  clause  in  question.  Nor  are  such  limitations 
consistent  with  the  duty  that  carriers  owe  to  the  shipping  public. 
Being  public  highways,  one  merchant  has  as  much  right  as  another 
to  move  his  goods  over  it.  And  it  is  no  answer  to  his  demand  to 
say  that  the  commodity  in  which  he  deals  can  be  supplied,  in  sufli- 
cient  quantity  to  meet  all  demands,  by  a  merchant  elsewhere  on  the 
highway.  The  right  of  one  merchant  to  enter  a  distant  market  and 
compete  with  other  merchants  is  a  definite  right  which  can  not  be 
denied  him  on  the  ground  that  other  merchants  can  supply  all  de- 

13 1,  a  a  B^ 


CARDIFF   COAL   CO.  V.  C,  M.   A  ST.   P.   BY.   CO.  ET  AL.  467 

mands  for  that  commodity.  Nor  is  the  fact  that  the  revenues  of  the 
carrier  may  be  reduced  in  the  manner  suggested  by  coimsel  a  material 
consideration.  It  may  be  laid  down  as  a  general  rule  admitting  of 
no  qualification  that  a  manufacturer  or  merchant  who  has  traffic  to 
move  and  is  ^eady  to  pay  a  reasonable  rate  for  the  service  has  the 
right  to  have  it  moved  and  to  have  reasonable  rates  established 
for  the  movement,  regardless  of  the  fact  that  the  revenues  of  the 
carrier  may  be  reduced  by  reason  of  his  competition  with  other  ship- 
pers in  the  distant  markets;  and  under  all  ordinary  conditions  he 
has  the  right  also  to  have  the  benefit  of  through  routes  and  reasonable 
joint  rates  to  such  distant  markets  if  no  "  reasonable  or  satisfactory  " 
through  routes  already  exist. 

It  is  also  contended  by  counsel  for  the  defendant,  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  that  other  limitations  attach 
to  the  power  of  the  Commission  to  act  under  section  15.  It  is  urged 
that  the  Commission  can  not  order  the  establishment  of  through 
routes  and  joint  rates  except,  to  use  the  language  of  the  statute, 
"  when  that  may  be  necessary  to  give  effect  to  any  provision  of  this 
act,"  or  as  counsel  puts  it,  except  when  the  refusal  of  a  carrier  to 
^establish  through  routes  and  joint  rates,  when  requested,  violates 
some  provision  of  the  law.  In  the  argument  of  this  case  nothing  was 
said  by  counsel  on  either  side  to  enlighten  the  Commission  as  to  the 
meaning  of  that  part  of  section  15,  or  to  aid  us  in  putting  a  construc- 
tion upon  it.  Its  correct  interpretation  is  not  free  from  difficulties. 
Neither  the  reports  of  the  conunittees  of  Congress,  by  which  the 
amendatory  act  was  formulated,  nor  the  debates  on  the  floor  of  either 
House  give  any  indication  of  the  force  and  effect  of  that  clause  as 
it  was  understood  in  committee  or  by  those  who  participated  in  the 
debates.  And  we  do  not  desire  to  be  understood  by  anything  here 
said  as  stating  any  final  conclusions  as  to  its  meaning.  But  one 
of  the  issues  made  by  the  complainant  is  that  its  mines  at  Cardiff 
are  subjected  to  an  unlawful  discrimination  by  the  refusal  of  the 
principal  defendant  to  give  the  complainant  the  benefit  of  the 
through  routes  and  joint  rates  which  it  demands,  while  maintaining 
through  routes  and  joint  rates  in  connection  with  the  Elgin,  Joliet 
&  Eastern  to  all  the  points  in  question  from  the  mines  in  the  Wilming- 
ton field,  a  few  miles  north  of  Cardiff.  As  the  coal  from  the  Wilming- 
ton mines  is  of  the  same  quality  as  that  mined  at  Cardiff,  and  as 
both  coals  can  find  their  only  substantial  market  in  the  intei^state 
territory  herein  under  consideration,  the  St.  Paul's  refusal  to  estab- 
lish through  routes  and  joint  rates  from  the  Cardiff  mines  is  an 
unlawful  discrimination  against  the  complainant,  which  is  neither 
excused  nor  justified  by  the  fact  that  the  Elgin,  Joliet  &  Eastern, 
otherwise  known  as  tlie  Outer  Belt  Line,  constantly  has  empty  cars  to 
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interchange  with  the  principal  defendant,  which  the  latter  can  make 
available  for  moving  the  Wilmington  coal  to  all  points  on  its  lines. 
While  this  may  be  true,  the  giving  of  through  routes  and  joint  rates 
to  the  Wilmington  mines  results  in  an  unlawful  discrimination  against 
the  Cardiff  mines.  And  giving  to  the  words  now  under  consideration 
their  usual  and  ordinary  significance,  their  literal  effect  is  fully  met 
by  the  fact  that  the  only  way  in  which  the  Commission  can  relieve 
the  discrimination  is  by  ordering  the  principal  defendant  to  establish 
like  through  routes  to  points  on  its  lines  from  the  complainant's 
mines  at  Cardiff,  and  by  making  the  same  joint  raters  applicable 
thereto  that  now  apply  from  the  Wilmington  mines.  In  this  way 
effect  will  be  given  to  those  provisions  in  the  law  that  forbid  discrimi- 
nations. 

One  further  point  is  made  on  behalf  of  the  defendant  that  must  not 
be  overlooked.  It  is  said  that  an  order  requiring  the  St.  Paul  to  join 
with  the  Chicago,  Indiana  &  Southern  Railroad  in  establishing 
through  routes  and  joint  rates  to  the  points  in  question  would  be  in 
violation  of  that  part  of  section  3  of  the  act  which  provides  that  no 
carrier  shall  be  required  to  give  the  use  of  its  tracks  and  terminal 
facilities  to  another  carrier  engaged  in  like  business.  Without  some 
such  provision  in  the  law  or  some  such  general  understanding  of  the 
essential  injustice  involved,  adventurous  capital  would  not  be  slow  in 
paralleling  the  great  trunk  lines  and  in  demanding  a  connection  that 
would  give  them  the  use  of  the  trunk-line  terminals.  But  the  clause 
in  question  has  no  application  to  such  a  state  of  facts  as  this  record 
presents.  Neither  the  Chicago,  Indiana  &  Southern  nor  the  Wabash 
is  a  competing  line  with  the  St.  Paul  in  the  territory  in  question; 
they  are  simply  connecting  lines.  And  one  of  them  is  a  necessary  link 
in  the  through  routes  demanded  by  the  complainant  to  the  territory 
in  question.  But  from  no  point  of  view  can  it  be  said  that  this  pro- 
ceeding is  an  effort  on  the  part  of  either  of  those  lines  to  acquire  the 
use  of  the  terminal  facilities  of  the  St.  Paul.  It  is  simply  an  effort  on 
the  part  of  the  complainant  to  reach  those  interstate  points  with  its 
coal.  And  as  we  understand  the  matter  the  terminals  of  railroad 
companies  are  constructed  for  no  other  purpose  than  to  serve  shippers, 
and  shippers  ordinarily  have  the  right  to  use  them  for  all  legitimate 
purposes. 

Having  considered  the  several  special  objections  urged  by  counsel 
for  the  principal  defendant,  there  remains  to  consider  whether  or  not 
any  reasonable  or  satisfactory  through  routes  now  exist  between  the 
Cardiff  mines  and  the  interstate  points  on  the  lines  of  that  defendant 
That  question  may  be  easily  disposed  of.  It  is  not  pretended  that  any 
through  routes  do  exist  to  strictly  local  points  on  the  St.  PauL  And 
it  can  not  be  urged,  either  with  force  or  with  logic,  that  the  through 
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routes  to  other  points  on  the  line  of  the  principal  defendant  that 
now  exist  via  the  other  roads  hereinbefore  mentioned  are  either 
'^reasonable"  or  '^ satisfactory "  when,  as  the  result  of  actual  ex- 
perience, they  yield  to  the  complainant,  in  some  cases,  no  part,  and, 
in  other  cases,  only  a  small  part  of  the  trade  that  it  enjoyed  during 
the  brief  period  when  the  complainant  was  able  to  reach  such  points 
over  the  through  routes  and  upon  the  joint  rates  which  were  in  effect 
upon  the  St  Paul.  Assuming,  as  we  do,  the^gbod  faith  of  the  com- 
plainant in  the  showing  made  that  this  result  was  due  to  the  can- 
cellation of  those  through  routes  and  joint  rates  and  not  to  other 
causes,  we  regard  it  as  demonstrated  on  the  record  that  the  through^ 
routes  over  the  other  lines  referred  to  are  not  reasonable  or  satis- 
factory. At  Sioux  Falls  the  complainant,  during  the  period  while 
through  routes  were  in  effect  over  the  St.  Paul,  disposed  of  coal  at 
the  rate  of  3,000  or  4,000  tons  a  year.  Little,  if  any,  of  this  business 
is  now  left  to  it.  When  recently  requested  to  quote  a  price  on  5,000 
tons  of  coal  destined  to  that  point  it  was  unable  to  do  so  because  of 
the  absence  of  joint  rates.  During  the  period  in  question  it  disposed 
of  from  10,000  to  12,000  tons  annually  at  La  Crosse,  Wis.,  and 
largely  to  industries  on  the  terminal  tracks  of  the  St  Paul.  Since 
the  cancellation  of  the  through  routes  its  trade  there  has  been  cut  in 
half.  At  this  point,  it  is  stated  that  the  St  Paul  refuses  to  switch 
coal  cars  to  its  team  tracks  when  they  pome  from  other  lines.  Several 
other  points  are  mentioned  in  the  record,  such  as  Lansing  and  Mus- 
catine, Iowa,  where  similar  results  have  followed  the  cancellation 
by  the  defendant  of  its  through  routes.  All  things  considered,  it  is 
clear  that  the  complainant  should  again  be  accorded  through  routes, 
and  the  same  joint  rates  that  are  now  in  effect  from  the  Wilmington 
mines,  to  all  strictly  local  points  on  the  line  of  the  defendant,  the 
Cliicago,  Milwaukee  &  St  Paul  Railway  Company,  and  to  all 
points,  including  those  specially  mentioned  herein,  where  the  prin- 
cipal coal-consuming  industries  are  located  on  the  tracks  of  that 
company,  and  where  the  coal  trade  enjoyed  by  the  complainant 
while  the  through  routes  and  joint  rates  were  in  effect  over  the  St. 
Paul  has  been  substantially  curtailed  or  altogether  lost  since  the 
through  routes  and  joint  rates  formerly  in  effect  were  canceled. 

We  shall  not  endeavor  now  to  specify  these  points  in  detail,  but 
shall  leave  it  to  the  good  sense  of  counsel  to  arrive  at  a  proper  adjust- 
ment of  the  matter  along  the  lines  here  indicated,  and  to  advise  the 
Commission  promptly  of  the  results  of  their  conferences.  It  will 
be  observed  that  the  complainant  asks  for  the  establishment  of 
through  routes  and  joint  rates  over  the  St  Paul  in  connection  both 
with  the  Wabash  Eailroad  and  the  Chicago,  Indiana  &  Southern 
Railroad.    If  reasonable  and  satisfactory  through  routes  existed  to 
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the  points  in  question  over  one  of  those  connecting  lines,  it  would  not 
be  competent  for  the  complainant  to  ask  for  the  establishment  of 
through  routes  to  the  same  points  over  the  other  connecting  line;  for 
the  law  does  not  authorize  the  Commission  to  order  a  through  route 
when  a  reasonable  or  satisfactory  through  route  already  exists.  Such 
being  the  law,  we  do  not  regard  it  as  competent,  when  there  are  no 
reasonable  or  satisfactory  through  routes  already  in  existence,  for  a 
shipper  to  ask  for  the  establishment  of  such  routes  over  two  connect- 
ing lines,  unless  special  circumstances  of  compelling  force  are  shown 
in  justification  of  such  a  demand.  No  such  conditions  appear  in 
this  proceeding  and  no  order  will  therefore  be  entered  at  this  time; 
but  in  advising  the  Commission  of  the  points  to  which  the  com- 
plainant is  entitled  to  through  routes,  in  accordance  with  the  views 
here  expressed,  the  Conmiission  shall  also  desire  to  be  advised  over 
which  of  the  two  connecting  lines  mentioned  in  the  petition  the 
through  routes  are  to  be  established.  In  case  the  parties  themselves 
can  arrive  at  no  definite  conclusions  as  to  these  details,  or  as  to  the 
division  of  the  joint  rates,  the  Commission,  upon  the  application  of 
either  party,  will  further  consider  the  matter  and  enter  such  order  as 
may  seem  appropriate. 
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No.  1089. 
CARDIFF  COAL  COMPANY 

V. 

CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY;  WA- 
BASH  RAILROAD  COMPANY,  AND  CHICAGO,  INDIANA 
&  SOUTHERN  RAILROAD  COMPANY. 


Suhmihed  January  g7,  1908.    Bedded  AprU  5, 1908. 


This  case  involves  a  state  of  facts  substantially  similar  to  that  presented  in  Oard^ 

.  Coal  Co.  V.  C.  M,  de  St.  P.  Ry.  Co.  etal.^  eupra,  and  complainant  is  entitled  to  an 

order  establishing  through  routes  and  joint  rates  to  all  strictly  local  points  on 

the  line  of  the  principal  defendant  to  which  no  through  rontes  now  ^dst  from 

Cardiff. 

Geonje  C.  Mastin^  John  J.  Sherlock^  and  Frank  Orozier  for  com- 
plainant. 

Samuel  A.  Lynde  for  Chicaj^o  &  Northwestern  Railway  Company. 

Edirard  T.  Glennon^  Robert  J.  Cary^  Bertrcmd  WaUcer,  and  Herbert 
D.  Howe  for  Chicago,  Indiana  &  Southern  Railroad  Company. 

Report  of  the  Commission. 

Harlan,  Ofrnmissitmer: 

Tlie  purpose  of  this  proceeding  is  to  secure  an  order  requiring  the 
principal  defendant,  the  Chicago  &  Northwestern  Railway  Company, 
to  join  with  its  co-defendant,  the  Chicago,  Indiana  &  Southern  Railroad 
Company,  in  establishing  through  routes  from  the  complainant's  mines 
at  Cardiff,  111.,  to  all  points  on  the  line  of  the  defendant,  the  Chicago 
&  Northwestern  Railway  Company,  in  the  states  of  Michigan,  Wis- 
consin, Iowa,  Minnesota,  South  Dakota,  and  Nebraska:  and  also  to 
reciiiire  those  two  companies  to  establish  the  same  joint  through  rates 
foi  such  through  routes  as  are  now  in  effect  to  the  points  in  question 
from  otlier  mines  in  Illinois  in  the  immediate  vicinity  of  Cardiff.  The 
case  involves  a  state  of  facts  substantially  similar  to  that  presented  in 
Cardiff  Coal  Co.  v.  C.  M.  (&  St.  P.  Ry.  Co.  et  al.^  tmpra^  and  was 
orally  aro^ued  at  the  same  time  on  behalf  of  the  complainant,  the 
defendants  not  being  specially  represented.  A  brief  was  also  filed  by 
the  complainant. 
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As  this  ease  differs  in  no  material  aspect  from  the  case  above  men- 
tioned and  presents  no  new  questions  of  law,  it  will  suffice  to  say  that  the 
complainant  is  entitled  to  an  order  herein  establishing  through  routes 
and  joint  rates  to  all  strictly  local  points  on  the  line  of  the  principal 
defendant  to  which  no  through  routes  now  exist  from  Cardiff.  The 
record  does  not  present  sufficient  facts  to  enable  us  to  say  that  exist- 
ing through  routes  and  joint  rates  to  competitive  points  reached  by 
the  principal  defendant  are  not  satisfactory'  or  reasonable.  As  to  such 
competitive  points  no  order  will  be  entered  at  this  time.  The  Com- 
mission assumes,  however,  that  the  parties  to  the  proceeding  will 
have  no  difficulty  in  reaching  an  agreement  that  will  give  effect  herein 
to  the  general  principles  announced  in  the  other  case.  We  shall 
therefore  look  to  counsel  to  work  out  proper  results  and  advise  the 
Commission  in  due  time  of  the  action  taken.  In  case  of  the  failure 
of  the  parties  to  agree,  the  matter  will  have  further  consideration  by 
the  Commission  upon  the  application  of  either  party,  and  an  appropriate 
order  will  then  be  entered. 

isLaasep. 
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No.  1812. 
CHANDLER    COTTON  OIL  COMPANY 

V. 

FORT  SMITH  &  WESTERN  RAILROAD  COMPANY. 


Decided  April  18, 1908. 


1.  In  all  controversies  before  the  Commission  if  thete  is  lack  of  Jnrlsdictioii, 

either  from  the  absence  of  essential  f^cts  or  through  want  of  power  in 
the  statute,  it  is  the  doty  of  the  Commission,  on  its  own  motion,  to  deny 
jurisdiction. 

2.  The  provision  of  the  act  to  regulate  commerce  applying  to  carriers  tranqmrt- 

ing  property  "  from  one  place  in  a  territory  to  another  place  in  the  same 
territory,'*  so  f^r  as  it  related  to  the  territory  of  Oklahoma,  expired  by 
its  own  force  on  November  16,  1907,  when  Oldahoma  was  admitted  as  a  ' 
state.    Complaint  dismissed  for  want  of  Jurisdicticm. 

Flynn  <&  Ames  for  complainant. 
TF.  E.  Crane  for  defendant 

Report  of  the  Commission. 

Clark,  Commissioner: 

Complainant  corporation  operates  a  cotton-oil  mill  at  Chandler,  in 
the  state  of  Oklahoma,  and  defendant  operates  a  railroad  between 
Guthrie,  Okla.,  and  Fort  Smith,  Ark. 

It  appears  from  the  pleadings  that  between  the  dates  of  November 
1,  1906,  and  April  1,  1907,  complainant  made  numerous  shipments  of 
cotton  seed  over  defendant's  line  from  Prague,  Okla.,  to  Warwick, 
Okla.,  at  the  rate  therein  stated,  which  complainant  alleges  is  unjust 
and  unreasonable,  and  it  asks  reparation  for  the  excess  paid  above 
what  may  be  found  to  be  a  just  and  reasonable  rate. 

At  the  time  of  the  filing  of  the  complaint,  on  October  21, 1907,  and 
at  the  time  the  shipments  moved,  Oklahoma  was  a  territory,  and  the 
transportation  was  between  points  wholly  within  that  territory,  but 
on  November  16,  1907,  in  conformity  with  the  provision  of  the  ena- 
blinnr  act  of  Congress,  Oklahoma  was  formally  admitted  into  the 
Union  by  the  proclamation  of  the  President. 

This  complaint  has  not  been  heard,  and  the  jurisdictional  question 
has  not  been  raised  by  the  parties,  but  the  Commission  is  a  statutory 
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tribunal  with  limited  powers,  and  can  exercise  only  the  powers  con- 
ferred in  the  statute.  In  all  controversies  before  it  if  there  is  lack 
of  jurisdiction,  whether  from  absence  of  essential  facts  or  through 
want  of  power  in  the  statute,  it  is  the  duty  of  the  Commission,  of 
its  own  motion,  to  deny  jurisdiction.  This  question  it  is  bound  to 
ask  and  answer  for  itself,  even  when  not  otherwise  suggested,  and 
without  respect  to  the  relation  of  the  parties.  This  rule  applies  to 
all  tribunals  of  limited  power.  Mansfield^  CoMwater  <&  Lake  Mich- 
igan  Railway  Company  v.  Swan,  111  U.  S.,  382. 

The  provision  of  the  amended  act  to  regulate  commerce  applying 
to  carriers  engaged  in  the  transportation  of  property  "  from  one  place 
in  a  territory  to  another  place  in  the  same  territory,"  so  far  as  the 
territory  of  Oklahoma  is  concerned,  expired  by  its  own  force  on 
November  16,  1907,  when  Oklahoma  was  admitted  as  a  state,  and  the 
prohibition  against  intrastate  regulation  inmiediately  became  opera- 
tive, leaving  no  power  in  the  Commission  to  hear  this  complaint,  or 
to  grant  any  remedy  thereunder.  This  case  is  controlled  by  the  deci- 
sion in  Hussey  v.  Chicago,  Rock  Island  <&  Pacific  Railway  Company^ 
13  I  C.  C.  Rep.,  366.  It  follows  that  the  complaint  herein  shoidd  be 
dismissed  without  further  proceedings,  and  an  order  will  be  entered 
accordingly. 
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No.  1028. 
GEORGE  J.  KINDEL 


ADAMS  EXPRESS  COMPANY;  WELLS,  FARGO  &  COMPANY 
EXPRESS;  UNITED  STATES  EXPRESS  COMPANY;  PACIFIC 
EXPRESS  COMPANY,  AND  AMERICAN  EXPRESS  COM- 
PANY. 


Submitted  March  Uy  1908.    Decided  AprU  U,  1908. 


1.  The  rates  made  by  expreeB  companies  upon  small  packages  in  compedtioii  with 

the  United  States  mail  are  not  to  be  taken  as  standards  by  which  to  deter- 
mine the  reasonableness  of  their  rates  upon  larger  packages. 

2.  In  making  express  rates  a  base  rate  of  so  much  per  100  pounds  is  fixed  and  to  that 

is  applied  what  is  termed  a  "graduate"  scale,  which  gives  the  rates  upon 
smaller  pcu:kages  for  a  given  base  rate.  All  the  defendants  use  the  aame 
scale,  which  was  attacked  by  the  complaioant  as  "illogical  and  iocon^ 
sistent."  The  only  objection  pointed  out  was  that  rates  upon  small  pack- 
ages did  not  correspond  with  those  upon  laiger  ones,  which  is  due  to  com^ 
petition  with  the  mail  in  carrying  small  packages;  Hdd,  That  th^  scale  must 
be  assumed  to  be  a  reasonable  one  in  this  proceeding  and  that  the  only 
inquiry  as  to  the  reasonableness  of  rates  involved  would  be  directed  to  the 
reasonableness  of  the  base  rate. 

3.  The  fact  that  express  rates  in  and  out  of  a  particulsir  business  locality  are  higher 

than  those  in  and  out  of  a  competing  locality  from  a  common  source  of 
supply  is  not  of  the  same  importance  as  in  case  of  freight  rates,  since  the 
wholesaler  ordinarily  brings  his  merchandise  in  by  freight  and  also  distributes 
it  by  freight. 

4.  Within  certain  limits  express  rates  and  freight  rates  compete  and  to  that  extent 

express  rates  should  be  established  with  reference  to  freight  rates. 

5.  The  main  object  of  an  express  service  is  expedition  and  express  rates  should  not  be 

so  low  as  to  attract  business  which  might  properly  go  by  freight  and  thereby 
congest  and  interfere  with  the  service  by  express. 

6.  In  determining  the  reasonableness  of  express  rates  but  little  reference  can  be  had 

to  the  value  of  the  property  employed,  since  the  connection  between  the  value 
of  the  service  and  the  cost  of  the  property  employed  in  rendering  it  is  but  slight. 

7.  This  is  equally  true  of  the  capitalization  of  the  defendants  in  this  proceeding, 

which  bears  no  relation  whatever  to  the  actual  investment  necessary  to  the 
conduct  of  the  business. 

8.  In  determining  whether  the  present  charges  of  the  defendants  are  reasonable, 

inquiry  must  be  had  into  the  character  of  the  business,  the  amount  of  capital 
required  for  its  conduct,  the  hazard  involved,  and,  especially,  the  profits  which 
these  companies  are  now  making  under  the  rates  attacked. 
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9.  Since  this  record  presents  no  reliable  information  as  to  the  results  of  the  (q;>entioiMi 
of  these  defendants  under  existing  rates,  no  opinion  is  expressed  as  to  the 
reasonableness  of  their  rates  in  general.  The  inquiry  is  confined  to  xates  in 
territory  west  of  the  Missouri  River  to  and  from  Denver. 

10.  A  comparison  of  express  rates  in  one  locality  with  those  in  another  is  of  much 

greater  value  than  a  similar  comparison  between  freight  rates,  since  the  cfamr- 
acter  of  the  business  and  the  conditions  under  which  it  is  tnmsacted  aie 
more  nearly  the  same. 

11.  The  base  rates  of  $4  per  100  pounds  from  Omaha  to  Denver  and  of  $4.25  per  100 

pounds  from  Denver  to  Ogden  are  excessive  and  should  not  exceed  13.60  and 
|4,  respectively. 

12.  Rates  from  eastern  destinations  to  Denver  are  constructed  by  adding  together 

rates  to  the  Missouri  River  and  from  the  Missouri  River  and  applying  to 
the  resulting  base  rate  the  graduate  scale.  The  rate  upon  small  packagei 
thus  obtained  is  much  less  than  the  sum  of  the  locals  upon  the  same  pack- 
age to  and  from  the  Missouri  River  and  somewhat  less  up  to  50  pounds  in 
weight.  The  great  majority  of  packages  handled  are  under  60  pounds;  Mdd, 
That  this  method  of  constructing  through  rates  was  not  unlawful,  for  while 
the  rate  upon  pcu^kages  weighing  50  pounds  and  over  would  be  somewhat 
high,  the  total  result  was  reasonable. 

13.  The  practice  of  making  rates  from  or  to  an  exclusive  office  by  combination  of  the 

full  local  rates  through  some  junction  point  seems  to  be  objectionable,  bat 
since  there  is  no  evidence  in  this  case  from  which  the  effect  of  an  older 
requiring  the  establishment  of  a  through  base  rate  and  the  application  of  the 
graduate  scale  to  that  rate  can  be  determined,  the  CommisBion  declines  to  ' 
interfere  at  this  time  with  the  present  practice. 

14.  The  fact  that  under  the  postal  regulations  of  England  a  package  can  be  sent  from 

London  to  Denver  for  50  cents  is  no  reason  for  pronouncing  an  expross  rate 
of  70  cents  upon  a  package  of  the  same  size  from  Denver  to  fifflidflp 
unreasonable. 

A.  L.  Vogl  for  complainant. 

CravatJi,  Henderson  cfe  De  Gersdorff  for  Adams  Express  Company. 
Alexander  &  Oreen  and  C,   W.  Stockton  for  Wells,  Fargo  &  Com- 
pany Express. 

O^Brien,  Boardman  &  Plait  for  United  States  Express  Company. 
Carter,  Ledyard  &  MiLhum  for  American  Express  Company. 

Report  of  the  CoBiMissio:^ 

Peouty,  Commissioner: 

This  complaint  is  against  the  Adams  Express  Company,  the 
American  Express  Company,  the  Wells  Fargo  &  Company  Express, 
the  United  States  Express  Company,  and  the  Pacific  ElxpresB  Com- 
pany. Of  the  five  defendants,  all  but  the  American  haye  offices  in 
Denver  and  are  engaged  in  transporting  express  matter  between 
various  points  without  the  state  of  Colorado  and  Denver.  The 
American  company  has  no  office  in  Denver  and  is  not  engaged  m  any 
considerable  degree  in  the  express  business  west  of  the  Missouri  BiyeTi 
but  it  is  indirectly  interested  in  this  proceeding  for  the  reason  that 
it  participates  in  certain  rates  from  eastern  destinations  to  Denver. 
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The  complainant  is  a  manufacturer  and  dealer  in  mattresses, 
spring  beds,  and  articles  of  that  character,  who  is  located  and  doing 
business  at  Denver,  Colo.,  and  who  has  occasion  to  transport,  to 
some  extent,  the  various  conmiodities  embraced  in  his  business  by 
express  to  and  from  points  outside  the  state  of  Colorado.  He  and 
his  family  are  residents  of  Denver  and  have  the  same  interest  as 
other  residents  in  the  express  rates  imposed  upon  that  community. 

The  complaint,  which  is  very  comprehensive,  embraces  in  addition 
to  one  or  two  minor  matters  the  following  issues: 

1.  It  is  alleged  that  rates  per  100  pounds  from  various  eastern 
points,  like  New  York,  St.  Louis,  and  Omaha,  to  Denver,  are  unreason- 
able, and  that  the  same  is  true  of  rates  between  Denver  and  western 
points,  like  San  Francisco,  Salt  Lake  City,  and  other  points  in  Utah. 

2.  Kates  from  eastern  points  to  Denver  are  made  by  combination 
upon  the  Missouri  River  and  perhaps  upon  certain  other  jobbing 
centers,  while  the  rate  through  Denver  to  points  west  is  usually 
lower  than  the  sum  of  the  locals  to  and  from  Denver.  This  is 
alleged  to  be  a  discrimination  against  Denver. 

3.  The  complaint  attacks  what  is  known  as  the  "graduate''  scale 
of  the  defendants. 

For  convenience  the  last  of  these  points  may  be  referred  to  first. 

THE   GRADUATE   SOALB. 

Most  express  matter  is  moved  upon  what  is  termed  a  merchandise 
rate,  and  it  should  be  noted  that  in  this  entire  report  only  the  gen- 
eral merchandise  rates  of  the  defendants  are  considered.  For  the 
purpose  of  determining  the  rate  applicable  to  packages  of  different 
sizes  what  is  known  as  a  "graduate"  scale  is  employed,  this  being 
a  tabulation  showing  the  rate  applicable  to  a  package  of  a  given  size  - 
between  two  points  when  the  base  rate  or  the  rate  per  100  poimds  is 
known.  The  complainant  insists  that  this  graduate  scale  is  imscien- 
tific  and  inconsistent,  and  that  the  rates  produced  by  its  application 
are  imreasonable  and  discriminative. 

An  examination  of  this  scale  shows  that  rates  upon  small  pack- 
ages do  not  increase  with  distance  to  the  same  extent  that  rates  upon 
larger  packages  do.  The  base  rate  used  for  determining  the  rate 
on  small  packages  from  New  York  to  San  Francisco  is  $14.  Now, 
we  find  upon  examination  of  this  graduate  scale  that  the  charge 
for  carrying  a  1-poimd  package  between  two  points  where  the  base 
rate  is  50  cents  per  100  poimds  is  25  cents,  while  the  rate  for  carry- 
ing a  1-pound  package  from  New  York  to  San  Francisco  is  but  30 
cents.  The  rate  upon  a  20-poimd  package  between  the  points  where 
the  50-cent  base  rate  appUes  is  30  cents,  while  the  charge  for  trans- 
porting a  20-poimd  package  from  New  York  to  San  Francisco  is 
$2.85.    The  complainant  urges  that  if  the  increase  in  charge  for 
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handling  the  small  package  the  longer  distance  is  just  and  reason- 
able, then  the  increase  in  case  of  the  larger  package  is  utterly  exor- 
bitant, and  that  Denver  in  paying,  as  it  does,  these  long-distance 
charges  from  eastern  points  of  origin  is  subjected  to  excessive  rates. 

Packages  of  merchandise  weighing  not  to  exceed  4  pounds  can  be 
sent  by  mail  at  1  cent  per  ounce,  and  the  package  can  be  registered 
for  an  additional  8  cents,  making  the  cost  of  transporting  1  pound 
between  any  two  points  in  the  United  States  and  insuring  the  safe 
deliver}'-  of  the  package  24  cents.  The  defendants  stated  that  these 
rates  on  small  packages  were  made  in  competition  with  the  United 
States  mail,  and  that  since  distance  was  disregarded  in  postage  rates, 
they  were  obliged  to  practically  disregard  distance  in  establishing 
their  own  charges  for  the  handling  of  business  in  competition  with 
the  post-office.  The  mail  is  only  available  up  to  4  pounds  in  weighty 
but  the  defendants,  as  a  matter  of  policy,  extend  their  competitive 
rates  to  packages  of  7  pounds. 

Since  these  rates  upon  small  packages  are  made  under  these 
competitive  conditions  they  ought  not  to  be  taken  as  the  test  of  a 
reasonable  rate. upon  larger  packages  to  which  the  competition  does 
not  apply,  just  as  this  Commission  has  often  said,  following  the  hold- 
ings of  the  Supreme  Court  of  the  United  States,  that  a  freight  rate 
forced  by  competition  can  not  be  made  the  measure  of  a  reasonable 
rate  where  the  competition  does  not  apply.  It  is  possible  that  cir- 
cumstances might  arise  in  which  the  application  of  these  chaiges 
between  competitors  might  work  a  discrimination  which  would  be 
undue  notwithstanding  the  competitive  situation,  but  nothing  of  that 
kind  is  suggested  in  the  record  before  us. 

It  was  intimated  by  the  defendants  themselves  that  the  transporta- 
tion of  these  small  packages  at  the  low  rates  in  effect  was  a  losing 
proposition,  and  following  the  rule  laid  down  by  the  Supreme  Court 
as  to  the  meeting  of  a  competitive  rate,  these  express  companies 
would  have  no  right  to  do  their  small-package  business  at  a  loss  for 
which  they  must  recoup  themselves  by  an  excessive  charge  upon  the 
larger-package  service;  but  this  case  does  not  show  nor  is  it  probably 
the  fact  that  these  small  packages,  which  are  carried  long  distances 
for  low  rates,  are  handled  at  an  actual  loss.  On  the  whole  we  see  no 
reason  to  condemn  this  practice  of  the  defendants,  nor  to  hold  that 
the  small-package  rates  which  they  make  for  these  competitive 
reasons  should  be  taken  as  the  measure  of  the  rates  which  they  apply 
to  other  packages  with  respect  to  which  the  competition  does  not 
exist.  The  complainant  pointed  out  that  in  some  instances  two  small 
packages  making  up  a  given  weight  could  be  shipped  for  less  than  a 
single  larger  package  of  that  weight;  but  this^  of  course,  results  from 
the  conditions  already  alluded  to. 
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The  above  inconsistency  in  the  rates  applied  to  smaQ  and  large 
packages  for  long  and  short  distances  was  the  only  specific  fault 
found  by  the  complainant  with  the  graduate  scale.  Since  that 
objection  is  not  well  taken  and  since  none  other  is  pointed  out  we 
must  assiune,  in  this  proceeding,  tiiat  this  graduate  scale  is  reason- 
able; that  is  to  say,  that  if  the  rate  per  100  poimds  is  just,  the  result- 
ing rate  upon  small  packages  produced  by  the  application  of  this 
scale  is  just.  While,  however,  this  is  assimied  in  the  present  case  it 
must  be  noted  that  the  only  respect  in  which  the  graduate  scale  has 
been  examined  or  is  approved  is  as  above  stated. 

COMBINATION   OF  LOCALS  AGAINST  DENVEB. 

The  second  groimd  of  complaint  is  that  the  combination  upon 
Denver  is  greater  than  the  through  rate,  while  the  combination  upon 
the  Missouri  River  and  points  farther  east  equals  the  through  rate. 
For  example,  the  rate  from  New  York  to  Omaha  is  $4.50,  from 
Omaha  to  Ogden  $6,  making  a  through  rate  of  $10.50,  while  the  rate 
from  New  York  to  Denver  is  $8.50,  from  Denver  to  Ogden  $4.25, 
making  a  through  rate  via  Denver  of  $12.75.  This,  the  complainant 
alleges,  gives  to  the  merchant  at  Omaha  an  advantage  over  the  mer- 
chant at  Denver  of  $2.25  in  the  express  rate.  This  ground  of  com- 
plaint has  been 'urged  with  great  variety  of  illustration  and  with 
much  earnestness. 

It  is  undoubtedly  true  that  an  adjustment  of  freight  rates  like  that 
above  complained  of  may  result  in  serious  discarimination  against  a 
particular  locality  and  that  it  does  result  in  such  discrimination  against 
Denver.  While,  in  theory,  the  same  discrimination  exists  in  the 
express  rate  as  in  the  freight  rate,  the  practical  consequence  of  that 
discrimination  is  not  the  same  for  the  reason  that  the  wholesaler 
does  not  ship  his  merchandise  in  and  out  by  express.  Almost  with- 
out exception  the  shipment  in  is  by  freight;  generally,  the  shipment 
out  is  also  by  freight.  The  express  service  is  only  resorted  to  in  very 
unusual  cases  for  the  inbound  shipment  and  only  occasionally  in 
distribution.  The  testimony  in  this  case  shows  that  millinery  goods 
are  to  a  considerable  extent  brought  by  express  from  New  York 
to  Denver  and  distributed  from  Denver  upon  the  express  rate.  It 
also  appears  that  certain  kinds  of  photographic  paper  and  certain 
other  photographic  supplies  are  shipped  by  express  only  and  that, 
to  the  extent  that  these  articles  are  dealt  in  by  jobbers,  the  trans- 
portation both  in  and  out  is  upon  an  express  service.  With  these 
exceptions  there  is  practically  no  shipping  in  by  the  jobber  at  Denver 
by  express. 

Millinery  goods  take  a  very  high  rate  by  freight,  so  that  the  cost 
of  moving  them  by  express  does  not  very  greatly  exceed  that  by 
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freight.  The  transportation  charge  is  small  in  comparison  with  the 
value  of  the  articles  transported  and  has  therefore  but  little  signifi- 
cance in  the  profits  of  an  ordinary  business.  It  is  fairly  inferable 
from  the  testimony  that  the  discrimination  against  Denver  grow- 
ing out  of  this  higher  combination  upon  that  locality  is  not  a  serious 
if  it  is  an  appreciable  one. 

The  real  thing  in  which  the  merchant  and  resident  of  Denver  are 
conpemed  is  the  reasonableness  of  these  express  charges.  If  the 
defendants  are  imposing  upon  Denver  unjust  rates  for  the  perform- 
ance of  these  public  services,  an  unjust  burden  is  laid  upon  that  oozn- 
mimity,  which,  to  a  degree,  tells  against  it  as  a  place  of  buaineas  and 
of  residence. 

REASONABLENESS   OF  DENVEB  RATES. 

The  complaint  puts  in  issue  rates  from  almost  all  sections  of  the 
United  States  to  Denver.  The  evidence  from  which  the  complainant 
undertakes  to  estabUsh  the  unreasonableness  of  Denver's  express 
rates  is  by  comparing  those  rates  with  others.  The  rate  from  New 
York  to  Chicago  is  S2.50  for  a  distance  of  1,000  miles;  from  Chicago 
to  Omaha,  $2  for  a  distance  of  500  miles;  from  Omaha  to  Denver,  S4 
for  550  miles.  Here,  the  complainant  urges,  is  plain  proof  that  the 
Denver  rate  is  excessive.  The  same  proposition  has  been  worked  out 
by  him  in  very  great  detail  in  rates  per  ton-mile.  He  shows  that 
the  rates  to  Denver  from  nearly  all  points  are  higher  in  mills  per  ton- 
mile  than  to  any  other  point.  Thus,  the  charge  from  Omaha  to 
Ogden  is  120  mills,  from  Omaha  to  Denver  148  mills,  from  Denver 
to  Ogden  144  mills,  from  Cliicago  to  Omaha  81  mills,  etc.,  all  of  which 
fa  of  course  but  another  way  of  comparing  rates  between  other  points  . 
with  rates  to  Denver. 

Express  rates  to  the  west  of  the  Missouri  River  are  nearly  twice  as 
high  for  corresponding  distances  as  many  of  those  to  the  east  of  that 
line.  We  have  seen  that  rates  from  eastern  points  to  Denver  are 
made  by  combination  upon  the  Missouri  River,  and  that  rates  from 
all  Missouri  River  to  all  Colorado  common  points  are  the  same.  A 
reduction  of  the  rate  from  Omaha  to  Denver  operates  automatically 
to  reduce  the  rate  from  all  eastern  destinations  to  all  Colorado  com- 
mon points.  In  the  same  way,  but  not  with  the  same  precision,  a 
reduction  of  the  rate  from  Denver  to  Ogden  must  finally  work  a  cor- 
rc!^ ponding  reduction  to  other  points  west  of  Colorado  conmion 
points.  If  the  evidence  of  the  complainant  shows  anything  it  is  that 
these  western  rates,  not  those  in  the  East,  are  excessive.  We  shall 
therefore  upon  this  branch  of  the  case  direct  our  inquiry  toward  rates 
from  Omaha  to  Denver,  where  the  base  rate  is  $4  per  100  pounds  and 
from  Denver  to  Ogden,  where  the  rate  is  $4.25  per  100  pounds.     Are 

these  base  rates  just  and  reasonable  t 
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When  a  reasonable  rate  has  been  determined  from  Omaha  to 
Denver  there  is  still  the  further  question  whether  the  through  rate 
from  the  eastern  point  can  properly  be  made  by  adding  together  the 
locals. 

Naturally,  the  first  inquiry  which  presents  itself  is,  Upon  what 
basis  shall  the  reasonableness  of  an  express  rate  be  determined  t  This 
Commission  has  often  had  occasion  to  consider  freight  and  passenger 
charges  with  reference  to  their  reasonableness,  but  has  never  before 
passed  upon  the  general  question  as  to  express  charges. 

It  is  evident  that  many  of  the  considerations  which  enter  into  the 
inquiry  touching  railway  rates  are  not  operative  to  the  same  extent 
in  case  of  express  rates.  There  is  an  immediate  connection  between 
the  property  which  a  railroad  company  devotes  to  the  use  of  the 
public  and  the  charges  which  it  may  properly  impose  upon  tho  public 
for  that  service.  Indeed,  the  Supreme  Court  of  the  United  States 
has  held  that  states  in  fixing  the  rates  of  transportation  by  rail  must 
allow  common  carriers  a  fair  return  upon  the  fair  value  of  the  property 
employed  by  them  in  the  public  service.  While  this  test  can  not, 
in  most  cases,  be  applied  with  practical  accuracy,  it  is  always  present 
and  is  always  an  overshadowing  consideration  in  the  discussion  of 
the  reasonableness  of  railway  charges. 

This,  in  the  natiu'e  of  things,  can  not  be  true  of  express  rates.  The 
business  of  the  express  companies  which  fall  under  our  jurisdiction  is 
the  collection,  carriage,  and  delivery  of  small  parcels  by  rail.  The 
rail  part  of  the  transportation  is  performed  by  the  railroad,  which 
is  usually  paid  for  its  service  a  given  per  cent  of  the  total  receipts  of 
the  express  company,  and  the  cars  in  which  the  transportation  is 
conducted  are  provided  by  the  railway.  The  only  property  which 
the  express  company  devotes  to  this  service  is  the  personal  property 
required  for  the  furnishing  of  its  ofiices  and  for  the  collecting,  de- 
livering, and  handling  of  its  express  matter,  and  the  total  value  of 
tliis  property  as  related  to  the  business  transacted  is  small.  The 
Adams  Express  Company  reported,  December  31,  1906,  in  roxmd 
numbers,  the  value  of  its  "property  and  eflFects"  as  $2,300,000;  the 
American  Express  Company,  personal  property,  $1,000,000;  United 
States  Express  (Company,  personal  property,  $600,000;  Wells,  Fargo 
&  Company,  July  31,  1906,  $1,600,000. 

We  have  no  reliable  information  as  to  exactly  what  these  reports 
mean.  Evidently  the  different  companies  have  not  included  in  this 
item  the  same  things,  but  these  figures  do  conclusively  show  that  the 
amount  of  money  actually  invested  by  these  express  companies  in 
the  property  used  by  them  in  the  transaction  of  their  business  is 
comparatively  small.  It  may  be  said  that  since  the  railway  per- 
forms for  tho  express  company  the  service  of  transportation  by  rail 
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the  express  company  should  be  regarded  as  the  agent  of  the  railway 
in  the  procuring  of  this  business  and  that  we  should  look  to  the 
value  of  the  property  used  by  the  railway  in  rendering  this  service. 
Without  doubt  this  Commission  may  inquire  whether  the  sum 
paid  by  the  express  company  to  the  railway  company  is  a  just  and 
reasonable  one  for  the  service  rendered,  but  this  question,  in  the 
very  nature  of  things,  admits  of  no  exact  nor  satisfactory  answer, 
since  the  express  service  is  performed  upon  passenger  trains,  is  cono- 
paratively  limited  in  extent,  and  is  unlike  any  other  service  per- 
formed by  that  company  unless  it  may  be  the  handling  of  the  mails. 

While  we  may  undoubtedly  inquire  as  to  the  value  of  the  property 
employed  by  these  defendants  in  the  conduct  of  their  business,  it  is 
evident  that  this  fact  can  not  exercise  any  such  controlling  in- 
fluence here  as  it  does  in  the  determination  of  a  reasonable  raQway 
rate. 

The  same  thing  must  be  said  of  the  capitalization  of  these  com- 
panies. All  these  defendants  are  joint  stock  companies  and  not 
corporations;  but  they  issue  shares  of  stock  which  are  dealt  in  like 
corporate  stocks,  and  they  may,  for  the  purpose  of  this  inquiry,  be 
treated  as  corporate  entities  having  a  capital  stock. 

So  treated,  the  Adams  Express  Company  has  a  capital  stock  of 
$12,000,000  and  a  bonded  indebtedness  of  $12,000,000.  This  bonded 
indebtedness  is  secured  by  a  deposit  of  securities  owned  by  the  com- 
pany. As  we  understand  the  matter,  the  bonds  were  issued  to  the 
shareholders  A\ithout  any  consideration  for  the  purpose  of  capital- 
izing the  surplus  earnings  of  the  company.  The  capital  stock  of  the 
Aiuerican  Express  Company  is  $18,000,000;  of  the  Pacific  Express 
Company,  $6,000,000;  of  Wells,  Fargo  &  Company,  $8,000,000.  The 
gross  earnings  of  the  Adams  and  American  companies  were  about 
$26,000,000  each  for  the  year  1907.  Here,  again,  there  is  no  con- 
nection between  the  capitalization  of  these  companies  and  the  busi- 
ness transacted.  It  has  been  seen  that  the  total  value  of  property 
employed  by  these  defendants  in  carrying  on  their  business  is  but  a 
fraction  of  their  capital  stock,  and  apparently  there  is  nothing 
involved  in  the  transaction  of  the  business  of  any  of  these  companies 
wliich  requires  back  of  that  business  a  capitalization  of  anything 
like  that  which  exists.  We  have  no  evidence  as  to  what  money 
was  ever  paid  into  these  enterprises,  but  in  the  very  nature  of  things 
this  capital  stock  can  not  have  represented  cash  originally.  If.  so, 
that  money  must  have  l)een  used  for  some  other  purpose  than  pro- 
viding means  with  which  to  transact  an  express  business. 

We  arc  not  therefore  assisted  in  our  examination  into  the  reasonable- 
ness of  these  rates  by  inquiring  whether  these  defendants  are  earning 
a  just  return  upon  their  capitalization.     The  only  theory  upon  which 
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that  inquiry  could  be  pertinent  would  be  that  these  defendants  are 
public  institutions  whose  securities  have  been  long  upon  the  market, 
where  they  have  acquired  a  fixed  market  value.  We  have  expressed 
the  opinion  that  in  case  of  railway  companies,  where  there  is  supposed 
to  be  a  connection  between  the  value  of  the  property  and  the  capital 
accoimt,  some  weight  should  be  given  to  this  fact;  but  that  consider- 
ation can  hardly  apply  to  these  express  companies. 

It  is  said  that  the  express  rate  should  be  established  with  relation  to 
the  freight  rate  for  the  reisuson  that  these  two  kinds  of  service  compete. 

We  have  already  seen  that  packages  of  merchandise  weighing  not 
to  exceed  4  pounds  can  be  transported  by  mail,  and  that  express  com- 
panies in  competition  with  this  post-office  service  make  low  rates  for 
the  handling  of  packages  up  to  7  poimds.  Nearly  all  railway 
tariffs  provide  a  minimum  charge  at  which  shipments  by  freight  will 
be  handled,  which  charge  is  seldom  less  than  the  rate  per  100  pounds 
and  often  greater.  It  is  plain  therefore  that  small  packages  can  be 
sent  more  cheaply  by  express  than  by  freight.  As  the  weight  of  the 
package  increases,  however,  the  express  charge  rapidly  grows  greater 
while  the  railway  charge  remains  the  same  up  to  100  poimds  or  more, 
so  that  a  point  is  speedily  reached  where  the  cost  of  the  movement  is 
less  by  freight  than  by  express.  The  express  service  includes,  gen- 
erally, the  collection  and  delivery  of  the  package,  while  the  railroad 
receives  and  delivers  the  freight  at  its  station.  This  item  of  expense 
is  in  favor  of  the  express  company.  Hence,  there  is,  in  the  matter  of 
exp^^nse,  up  to  a  certain  point,  competition  between  transportation 
by  freight  and  transportation  by  express,  with  the  advantage  in  favor 
of  the  freight  service,  ordinarily,  where  the  package  is  of  any  con- 
siderable size. 

The  most  important  item  in  the  express  service  is  expedition,  and 
this  often  absolutely  determines  whether  express  or  freight  shaU  be 
selected.  If  the  merchant  can  effect  a  sale  by  having  a  particular 
article  at  his  store  at  a  certain  time,  he  can  better  afford  to  pay 
something  more  for  the  speedy  transportation  of  that  article  than 
lose  the  sale.  When  a  whole  factory  stands  idle  awaiting  a  pulley  or 
a  shaft,  the  expense  of  carrying  that  article  to  and  from  the  repair 
shop  is  inconsequential  in  comparison  with  the  time  occupied.  It 
often  happens,  therefore,  that  the  speed  at  which  the  service  can  be 
rendered  is  absolutely  controlling.  It  is  evident  that  these  two 
factors — expense  and  the  importance  of  a  quick  service — are  contin- 
ually operating  in  certain  cases  and  upon  certain  kinds  of  transporta- 
tion to  determine  whether  the  service  shall  be  by  freight  or  by 
express;  in  other  words,  that  within  certain  limits  the  express  com- 
pany and  the  railroad  company  are  competitors. 
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As  just  observed,  the  most  essential  thing  in  the  express  busi- 
ness is  expedition;  indeed,  the  very  word  express  stands  for  expedi- 
tion. And  this  is  largely  the  excuse  for  the  existence  of  an 
imiependent  express  service.  Whatever  interferes  with  the  prompt- 
itude of  this  service  interferes  with  the  service  itself  and  decreases 
its  value  to  the  public.  Now,  both  the  defendants  and  the  railway 
company  which  intervened  in  this  proceeding  insist  that  express 
rates  should  be  so  adjusted  in  comparison  with  railway  rates  as  not 
to  attract  to  the  express  business  transportation  which  should 
properly  be  handled  by  freight,  since  when  this  is  done  the  quality 
of  the  express  service  is  depreciated  and  the  operations  of  the  rail- 
road itself  may  be  seriously  interfered  with. 

It  is  familiar  knowledge  that  express  matter  is  handled  upon  pas- 
senger trains.  Usually,  both  passengers  and  express  are  cairied 
upon  the  same  train.  The  car  transporting  the  express  matter  must 
stand  at  the  station  while  the  packages  to  and  from  that  station  aie 
taken  out  and  put  in.  If  such  rate  were  made  as  would  draw  to  the 
express  service  large  amoimts  of  business  the  operation  of  the  pas- 
senger trains  of  the  railway  might  be  interfered  with. 

At  the  present  time  strawberries  are  moving  from  the  state  of 
Florida  to  New  York  and  northern  markets.  Two  rates  are  appli- 
cable to  the  transportation  of  these  berries,  an  express  rate  of  so 
much  per  box  and  a  freight  rate,  under  refrigeration,  of  so  much  per 
car.  The  express  service  is  somewhat  more  desirable  than  the 
freight  service,  although  it  is  foimd  that  strawberries  can  be  moTed 
most  advantageously  and  most  cheaply  by  the  carload.  Several 
carloads  are  shipped  from  a  single  station  each  day.  If,  now,  the 
express  rate  and  the  freight  rate  were  the  same,  it  is  evident  that 
the  express  service  from  these  strawberry-growing  stations  in  Flor- 
ida would  be  paralyzed;  and  that  the  service  of  the  railway  to  the 
public  generally  might  be  seriously  impeded. 

The  defendants  are  undoubtedly  correct  in  saying  that  express 
rates  ought  not  to  be  too  low,  or,  more  properly,  that  they  ought 
not  to  be  too  low  with  reference  to  the  freight  rate.  They  ought 
not  to  attract  to  the  express  service  business  which  can  be  properly 
handled,  and  more  cheaply  handled,  by  freight.  When  a  reason^ 
able  freight  rate  has  once  been  established  the  express  rate  in  many 
instances  ought,  without  doubt,  to  be  fixed  with  some  reference 
to  it. 

While,  however,  express  and  freight  rates  do,  within  certain  limits, 
compete,  there  is  a  very  wide  field  in  which  express  charges  may  vaiy 
without  imduly  diverting  traffic  from  freight  to  express.  Railroad 
companies  generally  protect  themselves  against  too  low  express  rates 
by  providing  in  their  contracts  for  transportation  with  the  express 
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companies  that  no  express  rate  shall  be  lower  than  a  certain  percent- 
age of  the  first  class  freight  rate,  usually  1^  times.  The  testimony 
tends  to  show  that  rates  by  express  per  100  pounds  are  generally 
about  3  times  the  first  class  freight  rate.  The  first  class  rate  from 
Omaha  to  Denrer  is  $1.25;  the  express  rate  $4.  Plainly,  we  derive 
but  little  assistance  from  considerations  of  this  kind  in  passing  upon 
the  question  before  us,  since  this  express  rate  could  probably  be 
reduced  at  least  25  per  cent  without  unduly  turning  traffic  from 
freight  to  express. 

An  express  company,  like  a  railroad  company,  is  a  conmion  carrier. 
It  is  also  a  monopoly.  Indeed,  the  express  companies  of  this  country 
to-day  constitute  a  much  more  complete  monopoly  of  the  business 
which  they  transact  than  the  railroads  do  in  respect  of  the  traffic 
which  they  handle.  The  Supreme  Court  of  the  United  States  has 
decided  that  a  railroad  may  gire  to  an  express  company  the  exdusiye 
right  of  doing  businessupon  itsUne,  and  thesefire  defendants  under  such 
exclusive  contracts  operate  upon  167,000  miles  of  railway,  73.51  per 
cent  of  the  entire  railway  mileage  of  the  United  States.  Their  rates 
between  competitive  points  are  fixed  by  tacit  if  not  express  agree- 
ment, and  there  is  a  complete  understanding  as  to  the  conditions 
under  which  business  shall  be  received  and  handled.  Every  con- 
sideration requiring  supervision  of  railway  tariffs  applies  with  equal 
force  to  express  companies. 

In  passing  upon  an  entire  schedule  of  railway  rates  (and  whan  in 
this  proceeding  we  pass  upon  the  base  rate  of  these  defendants  we 
really  consider  their  entire  schedule)  the  controlling  factor  is  the 
value  of  the  property  which  is  devoted  to  the  public  service.  The 
cost  of  originally  producing  or  of  reproducing  that  property  is  an 
uiiportant  consideration,  as  is  also  the  capitalization  of  the  company 
au(i  the  value  of  its  securities.  In  revising  the  rates  of  these  express 
companies  those  considerations  can  have  but  Uttle  weight,  since  there 
IS  no  real  relation  between  the  value  of  the  property  and  the  service 
performed,  nor  in  the  case  of  these  companies,  between  their  capital 
stock  and  just  earnings.  The  fundamental  question  is,  however,  still 
the  same,  and  is.  What  ought  these  defendants  to  be  fairly  allowed 
for  the  public  service  which  they  perform?  To  answer  this  we  must 
know  the  character  of  that  business,  the  capital  required  for  its  con- 
duct, the  hazard  involved,  and  especially,  in  passing  upon  present 
rates,  the  profits  which  these  companies  are  making  from  those  rates. 

In  the  latter  part  of  1906  the  Commission  required  various  express 
companies,  the  defendants  among  others,  to  fUe  with  it  statements 
showing  their  receipts  and  disbursements  and  giving  certain  other 
information,  and  all  the  defendants  have  filed  these  returns  in  a  more 
or  less  complete  form.     Some  of  them  have  also  filed  statements  in 
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this  proceeding  which  supplement  those  and  bring  the  record  down 
to  a  more  recent  date. 

As  illustrative,  we  may  select  the  United  States  Express  Company. 
This  company  showed,  for  the  year  ending  December  31,  1906: 

Total  earnings 116,935,157 

Total  expenses 16,076,994 

Net  income 858, 163 

For  the  year  ending  June  30,  1907,  the  figures  were: 

Earnings  from  operation 117, 484, 376 

Operating  expenses 16, 969, 681 

•    Net  earnings 514, 696 

Income  from  investments 425, 143 

Total  income 939,838 

This  company  filed  in  this  case  a  statement  of  earnings  and  expenses 
for  the  year  ending  November  30,  1907,  as  follows: 

Earnings  from  operation 117, 904, 863 

Operating  expenses 17, 526, 760 

Income  from  operation 378, 113 

The  phraseology  above  given  is  that  of  the  express  company  and 
leaves  the  meaning  of  the  first  table  somewhat  doubtful. 

For  the  purpose  of  showing  the  general  character  of  the  operating 
expenses  of  these  defendants  we  give  below  the  detail  as  furnished 
this  Commission  by  the  United  States  Company  for  the  year  ending 
June  30,  1907: 
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In  '^expense"  is  included  fuel^  light,  telephone,  and  such  items;  in 
''general  expenses"  traveling,  legal,  and  general  line  expenses  not 
chargeable  to  any  local  oflice;  in  ''salaries''  the  amounts  paid  the 
employees  at  local  offices;  in  ''general  salaries''  the  amounts  paid 
general  officers  and  other  employees  which  are  not  directly  chargeable 
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to  a  local  office,  and  "commission"  includes  those  agents  whose  com- 
pensation is  paid  in  the  form  of  a  commission.  It  will  be  seen  that  of 
these  expenses  about  50  per  cent  is  for  transportation  and  35  per 
cent  for  compensation  to  employees,  and  such  would  be  about  a  fair 
average  for  all  the  defendants. 

The  United  States  Express  Company  is  an  association  with  a 
so-called  capital  stock  of  $10,000,000.  According  to  its  statement  to 
the  Commission  it  had,  as  of  June  30,  1907: 

Real  estate |2,64S,883 

Personal  estate 600»000 

Investments 1 7, 2^,  226 

Cash 1,061,925 

Total 11,565,034 

Its  balance  sheet  also  showed  various  other  assets  aggregating  a 
considerable  amount. 

The  Adams  Express  Company,  for  the  year  ending  December  31, 
1906,  showed: 

Gross  earnings $26,272,515 

Operating  expenses 23, 768, 620 

Net  earnings 2, 603, 605 

Income  from  other  sources 1,888,393 

Net  income 4, 302, 288 

The  same  company  filed  a  statement  in  this  case  showing,  for  the 

eleven  months  ending  November  30,  1907: 

Gross  receipts $25, 105/426 

Operating  expenses 24. 639, 728 

Net  income  from  operation 465, 698 

This  company  handled  during  this  period  67,211,226  items,  show- 
ing an  average  receipt  per  item  of  43.9  cents,  and  an  average  profit 
of  eight-tenths  of  1  cent. 

This  company,  as  already  stated,  has  a  capital  stock  of  $12,000,000. 
Its  total  investments,  as  shown  by  its  retiun  to  the  Commission,  are 
$22,131,325. 

The  Aniorican  Express  Company  shows,  for  the  year  ending  Decem- 
ber 31,  1906: 

Gross  earnings  from  operation $26,864,971 

Operating  expenses 25, 753, 820 

Not  earnings  from  operation 1,111,151 

Income  from  other  sources 2,091,376 

Net  income 8,202,527 
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The  statement  of  this  company  filed  in  this  case  showed,  for  the  year 
ending  June  30,  1907: 

Gross  earnings $29, 100, 784 

Expenses 27,793,468 

Net  income  from  operation 1,807,316 

This  company  handled  during  the  year  48,290,310  packages,  at  an 
average  expense  per  package  of  57.3  cents,  and  an  average  profit 
per  package  of  2.69  cents. 

Its  capital  stock  is  $18,000,000;  its  investments  aggregate  $17,- 
622,741. 

The  Pacific  Express  Company,  for  the  year  ending  December  31| 
1906,  showed: 

Gross  earnings  from  operation |7, 187, 851 

Operating  expenses 6, 604, 786 

Net  earnings  from  operation 583,066 

The  capital  stock  of  this  company  is  $6,000,000.  We  have  no 
account  of  its  investments. 

Wells,  Fargo  &  Company  makes  return  to  the  special  circular  of 
this  Commission  showing: 

Gross  earnings $18,683,035 

Operating  expenses 16, 138, 073 

Net  earnings  from  operation 2,544,962 

Income  from  other  sources 520, 000 

Net  income 8, 064, 962 

This  company  has  filed  no  statement  showing  earnings  in  this 
case.  Its  capital  stock  is  $8,000,000,  including  its  banking  depart- 
ment; its  other  investments,  according  to  its  return  to  this  Conunis- 
sion,  are  $4,605,701. 

It  is  apparent  that  these  figures  afford  no  satisfactory  basis  for  the 
expression  of  an  opinion  as  to  whether  these  companies  are  or  are  not 
at  the  present  time  receiving  more  than  reasonable  returns.  The 
statistics  cover,  in  most  cases,  the  operations  of  but  a  single  year. 
So  far  as  detailed  statements  of  operating  expenses  are  given,  they 
are  not  constructed  upon  the  same  basis  and  are  worthless  for  pur^ 
poses  of  comparison.  We  have  no  satisfactory  statement  of  the 
amount  of  property  which  is  actually  devoted  to  the  conduct  of  this 
business,  nor  the  amount  of  hazard  which  may  be  involved,  nor  the 
amount  of  capital  which  is  required  to  successfully  conduct  the  busi- 
ness. These  facts  must  be  known  and  we  must  also  have  some  reli- 
able account  of  the  results  of  operation  extending  through  more  than 
one  year  before  an  opinion  can  be  expressed  with  any  confidence, . 
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Note  that  according  to  the  above  statements  the  net  earnings  of  the 
Adams  Express  Company  shrank  from  oyer  S2,500|000  during  the 
twelve  months  ending  December  31,  1906,  to  less  than  S500,000  for 
the  eleven  months  ending  November  30,1907. 

Apparently  this  business  is  not  one  which  involves  the  possession 
or  use  of  any  large  amoimt  of  capital.  There  is  no  similarity 
between  the  express  business  and  the  railroad  business  in  this  resppct. 
These  companies  might  go  out  of  business  to-day  with  a  compara- 
tively small  property  loss,  while  the  loss  to  a  railroad  which  discon- 
tinued operations  would  be  substantially  the  entire  investment. 

The  risk  involved  in  the  conduct  of  the  business  is  not  large. 
No  credit  is  extended.  There  is  a  certain  liability  for  loss  or  damage 
to  property  in  transit,  but  this  item  is  not  excessive,  as  appears  from 
the  reports  of  the  companies.  The  loss  and  damage  item  of  the 
American  Express  Company  was  1.21  per  cent  of  its  total  earnings; 
of  the  Adams  Express  Company,  1.01  per  cent;  of  the  Pacific  Express 
Company,  0.63  per  cent;  of  the  United  States  Express  Company, 
1.06  per  cent. 

It  requires  ability  of  a  high  order  to  organize,  systematize,  and 
keep  in  operation  the  business  of  oncf  of  these  companies,  but  it  must 
be  remembered  that  before  the  net  earnings  are  determined  there  has 
been  deducted  as  part  of  the  cost  of  operation  the  expense  of  pro- 
viding that  kind  of  ability.  The  responsible  officers  in  control  of  the 
operations  of  these  enterprises  undoubtedly  receive  adequate  com- 
pensation for  their  services.  We  do  not  feel  that  any  extravagant 
return  should  be  permitted  upon  the  business  of  these  companies,  for 
it  involves  none  of  the  elements  which  entitle  an  investment  to  a 
high  return.  A  sufficient  profit  should  be  allowed,  so  that  this 
important  part  of  the  transportation  business  of  this  country  may 
be  conducted  in  a  competent  and  progressive  manner. 

The  figures  above  given  rather  indicate  that  the  net  results  of 
the  express  business  are  not  as  favorable  to-day  as  they  were  some 
years  ago,  and  the  defendants  all  gave  evidence  to  this  effect.  The 
cost  of  transportation,  on  the  average,  is  fully  one-half  the  total 
cost  of  operation,  and  this  item  does  not,  of  course,  increase  unless 
the  percentage  paid  to  the  railway  company  increases.  It  was  said 
that  in  case  of  some  contracts  this  had  happened;  that  45  per  cent  and 
55  per  cent  were  paid  to-day  where  but  40  per  cent  and  60  per  cent 
were  paid  a  few  years  back.  To  what  extent  this  may  be  the  case 
we  have  not  undertaken  to  determine.  The  item  which  comes  next 
to  cost  of  transportation  is  labor,  and  the  wages  paid  employees  have 
undoubtedly  increased  in  this  service,  as  they  have  everywhere  else. 
The  testimony  shows  that  several  of  the  defendants  have  within  the 
last  year  increased  the  wages  of  their  clerks,  and  perhaps  their 
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employees  generally,  by  10  per  cent.  Such  an  increase  would  cer- 
tainly have  been  just  and  consonant  with  the  general  trend  of  the 
price  of  labor,  and  an  addition  of  10  per  cent  to  the  salary  list  of  any 
of  these  defendants  would  very  materially  increase  the  cost  of  oper- 
ation. It  is  also  true  that  the  cost  of  maintaining  their  stable  equip- 
ment and  the  cost  of  all  other  articles  entering  into  the  express 
business  have  advanced  in  recent  years.  The  defendants  also  claimed 
that  while  the  rates  had  not  been  reduced,  and  had  in  some  cases 
been  slightly  advanced,  the  service  given  for  the  rate  was  more 
expensive.  Express  is  carried  upon  more  passenger  trains,  deliv- 
eries are  more  extensive,  and  in  general  the  service  means  more  to 
the  public  than  it  did. 

All  these  defendant  companies  have  investments  of  various  kinds 
from  which  they  derive  a  considerable  income.  In  some  instances 
the  value  of  their  investments  exceeds  that  of  their  capital  stock  and 
the  income  from  this  source  would  of  itself  pay  a  dividend  upon  the 
capital  stock.  Nothing  appears  in  this  case  as  to  the  sources  from 
which  these  investments  have  been  derived,  but  it  seems  altogether 
probable  that  both  the  investments  and  the  capital  stock  represent, 
to  a  large  extent,  the  profits  of  these  enterprises  in  the  past.  The 
three  leading  companies  have  been  in  existence  for  a  half  century, 
and  it  might  well  happen  that  in  that  length  of  time  their  accumula- 
tions would  have  been  considerable.  These  assets  can  not,  however, 
be  considered  in  the  fixing  of  a  reasonable  express  rate.  Even  were 
it  true  that  these  companies  had  accumulated  a  surplus  by  the  impo- 
sition of  charges  which  were,  when  made,  unjust  and  unreasonable, 
this  Commission  can  not  undertake  to  distribute  that  surplus  to  the 
public  by  putting  into  eflfect  to-day  rates  which  are  not  fairly  com- 
pensatory for  the  present  service.  While  we  may  properly  have  in 
mind  the  fact  that  rates  in  the  past  have  been  too  high,  should  that 
appear,  as  bearing  upon  what  are  reasonable  rates  for  the  future,  we 
ought  not  to  require  these  defendants  to  perform  this  service  for  the 
public  for  a  compensation  which  is  not  just  and  fair  without  refer- 
ence to  the  assets  which  these  companies  may  possess,  but  which  are 
not  devoted  to  the  express  business  nor  necessary  to  nor  connected 
with  the  oi)eration  of  that  business. 

The  complainant  contends  that  these  express  rates  are  too  high 
because  the  amoxmt  paid  the  various  railway  companies  imder  these 
percentage  contracts  is  extravagant;  and  this  is  a  proper  subject 
for  inc^uiry  by  us  in  passing  upon  the  reasonableness  of  these  rates. 

In  this  case  we  have  no  testimony  bearing  upon  this  subject  except 
that  given  by  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
which  asked  permission  and  was  allowed  to  intervene.  That  com- 
pany insisted  by  its  evidence  that  the  express  business  was  the  very 
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poorest  which  it  handled.  Nor  can  it  be  said  that  this  assertioxi  as 
made  by  that  company  is  altogether  a  guess.  It  purports  to  be  the 
result  of  careful  computation  worked  out  upon  the  following  basis: 

Expreas  matter  is  always  carried  upon  passenger  trains.  The 
Santa  Fe  Company  knows  the  total  mileage  of  its  passenger  cars  or 
its  passenger  trains  and  the  total  receipts  from  those  trains  from  all 
sources.  The  statistician  of  that  company  has  estimated  in  a  manner 
which  seems  to  be  reasonably  accurate  the  relative  amount  of  space 
upon  these  trains  which  is  devoted  to  express  matter.  He  computes 
the  proportion  of  operating  expense  which  ought  to  be  charged 
against  this  amount  of  passenger  train  mileage.  Taking  now  the 
total  amount  of  receipts  from  express  business  and  charging  against 
it  this  proportion  of  passenger  operating  expense,  he  determines  the 
net  profit  to  his  company  after  the  payment  of  operating  and  fixed 
charges.  His  conclusion  is  that  this  net  is  but  10  per  cent  of  the 
gross  and  that  this  is  the  lowest  percentage  of  profit  shown  by  any 
branch  of  the  service. 

This  evidence,  of  course,  relates  only  to  the  lines  of  the  AtchisoUi 
Topeka  &  Santa  Fe  System.  Neither  the  complainant  nor  the 
defendants  introduced  any  testimony  whatever  upon  this  point. 
Surely,  it  can  not  be  found  upon  this  record  that  express  rates  are 
exorbitant,  for  this  reason. 

This  subject  is  new,  and  we  should  proceed  with  caution.  While 
this  record  is  not  conclusive,  it  indicates  that  the  general  level  of 
express  rates  in  this  coimtry  at  the  present  time  is  not  excessive. 
Some  of  these  defendants,  especially  Wells,  Fargo  &  Company,  show  an 
income  wliich  may  fairly  be  regarded  as  too  great,  but  this  is  not  true 
of  the  Adanis  or  the  American  or  the  United  States,  upon  the  face  of 
the  figures  as  presented  by  them.  We  reserve,  therefore,  the  expres- 
sion of  any  opinion  upon  the  general  reasonableness  of  express  rates 
until  the  Commission  has  information  of  a  more  satisfactory  and 
conclusive  character;  such,  for  example,  as  will  be  furnished  by  the 
returns  which  express  companies  are  now  required  to  make  to  this 
Commission. 

These  rates  ought  not,  therefore,  to  be  reduced  at  this  time  upon 
the  theory  that  the  general  level  of  express  rates  in  this  country  is  too 
high.  Assuming,  without  deciding,  that  the  general  level  of  such  rates 
is  sufficiently  low,  ought  these  particular  rates  to  be  reduced?  Are 
they  unreasonably  high  as  compared  with  other  rates  in  other  parts  of 
the  country? 

We  have  seen  that  the  rate  from  Chicago  to  Omaha,  a  distance  of 
500  miles,  is  $2  per  100  pounds,  while  from  Omaha  to  Denver,  560 
miles,  it  is  $4  per  100  poimds,  and  from  Denver  to  Ogden,  600  miles, 
$4.25  per  100  pounds. 
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Both  sides  have  furnished  an  exhaustive  statement  of  rates  obtain- 
ing  between  different  points  in  various  parts  of  this  country,  and  a 
careful  examination  of  those  tables  shows  that  tke  rate  per  ton  mile 
in  the  section  covered  by  this  investigation  is  higher  than  that 
which  obtains  anywhere  else,  unless  it  may  be  in  territory  still 
farther  west.  What  is  the  excuse  for  imposing  upon  this  region 
express  rates  which  are  so  far  above  those  charged  elsewhere?  Why 
should  the  base  rate  from  Omaha  to  Denver  and  from  Denver  to 
Ogden  be  almost  twice  that  for  corresponding  distances  immediately 
east  of  the  Missouri  River?  The  defendants  answer  that  it  is  because 
the  density  of  traffic  east  of  the  Missouri  River  is  much  greater  than 
west. 

It  is  probably  true  to  some  extent  in  the  express  business,  as  it  is 
in  the  operation  of  a  railway,  that  as  traffic  increases,  other  things 
remaining  equal,  the  percentage  of  operating  expense  decreases.  A 
railroad  company  must  maintain  its  railroad  and  its  stations  and 
whatev^er  else  is  necessary  to  the  providing  of  a  way  upon  which 
trains  can  be  handled,  irrespective,  within  certain  limits,  of  the 
amount  of  business  transacted  upon  that  railroad.  The  expense  of 
maintaining  this  structure  does  not  increase  as  the  amoimt  of  freight 
handled  over  it  increases.  To  a  less  degree  the  same  thing  is  doubt- 
less true  of  express  companies.  The  item  of  transportation  increases 
exactly  in  proportion  to  the  increase  of  receipts,  for  that  service  is 
paid  for  by  a  percentage  of  these  receipts.  The  other  expenses  of  an 
express  company,  up  to  a  certain  point,  do  not  increase  in  proportion 
to  the  amount  of  business  handled.  An  express  messenger  does  the 
work  upon  a  given  train  at  the  same  price  although  the  business  may 
perhaps  double.  The  same  is  true  of  a  delivery  wagon  or  an  office. 
Until  the  capacity  of  the  messenger  or  the  office  or  the  delivery 
wagon  has  been  reached  an  addition  to  business  does  not  increase 
proportionately  the  expense.  Hence,  it  follows  that  up  to  a  certain 
point  the  express  company,  like  the  railroad  company,  transacts  its 
business  cheaper  in  proportion  as  the  business  grows,  but  according 
to  the  testimony  in  this  case  and  according  to  the  plain  reason  of  the 
thing  a  point  is  soon  reached  where  there  is  apparently  little  advan- 
tage in  this  respect  from  additional  business;  that  is  to  say,  the  profit 
arising  from  the  new  business  is  no  greater  than  the  profit  arising 
from  the  same  amount  of  old,  and  when  this  point  is  reached  mere 
increase  in  density  of  traffic  would  be  no  reason  for  a  reduction  in 
rate. 

The  idea  that  freight  rates  and  express  rates  upon  lines  west  of  the 
Missouri  River  ought  to  be  maintained  at  the  high  figures  previously 
in  effect  because  traffic  is  light  has  no  sufficient  foundation  in  fact. 
That  might  have  been  true,  and  probably  was  true,  fifteen  years  ago; 
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with  respect  to  much  of  the  traffic  and  many  lines  of  railway  it  is  no 
longer  true  to-day.  The  territory  covered  by  the  OmaharChicago 
rate  is  embraced  in  OroupVI;  the  territory  covered  by  the  Denver- 
Omaha  rate  and  similar  rates  is  embraced  in  Groups  VH  and  VJLLl. 
Now,  the  returns  to  this  Commission  show  that  express  earnings  in 
Group  VI  between  Chicago  and  the  Missouri  River  are  $157  per  mile, 
while  in  Group  VII  they  are  S137  and  in  Group  VlU  S176,  an  average 
of  $152  per  mile.  It  will  be  seen,  therefore,  that  the  average  density 
of  express  traffic  is  almost  exactly  the  same  upon  lines  op^ting  in 
Groups  VII  and  YIII  as  it  is  in  Group  VI,  although  it  diould  be 
noted  that  the  percentage  of  earnings  allowed  the  railroad  may  be 
somewhat  greater  in  Groups  VII  and  VIII  than  in  Group  VI. 

These  rates  have  been  in  effect  twenty  years.  During  that  time 
every  condition  has  changed;  traffic  has  increased  in  volume;  freight 
rates  have  been  reduced;  these  express  rates  have  remained  station- 
ary. 

Wells,  Fargo  &  Company,  while  it  does  not  file  any  statement  in  this 
case  showing  its  transactions  as  a  whole,  does  showin  detail  the  amount 
of  its  business  between  New  York,  Chicago,  Kansas  City,  St.  Louis, 
Omaha,  and  St.  Joseph  on  the  one  hand,  and  Denver  on  the  others 
gi\nng  the  cost  of  transacting  this  business  as  determined  by  its^ 
average  at  the  various  points  named.  According  to  this  statement, 
the  total  amount  of  business  transacted  during  the  months  of  July, 
August,  and  September,  1907,  was  $11,683,  and  the  total  net  profit 
$1,117,  or  substantially  10  per  cent  of  the  gross  business.  The 
defendants  insist  that  this  showing  conclusively  proves  that  the  rates 
are  reasonable.  It  is  probable  that  this  statement,  made  up  as  it  is, 
ought  not  to  receive  much  weight,  but  so  far  as  it  has  any  significance 
it  does  not  tend  to  show  that  these  rates  are  too  low.  While  we  do 
not  undertake  at  this  time  to  suggest  what  would  be  a  reasonable 
net  income  upon  the  amoimt  of  business  transacted  by  these  defend- 
ant companies,  we  have  no  hesitation  in  saying  that  10  per  cent  after 
every  item  of  risk  has  been  paid  for,  after  all  the  administrative  and 
business  ability  required  to  manage  this  business  has  been  compen- 
sated, in  view  of  the  comparatively  small  value  of  the  property 
invested  is  an  extremely  liberal  return.  Hardly  any  other  business 
involving  no  greater  outlay  and  no  greater  risk  pays  this  return, 
nor  would  this  business  pay  it  permanently  were  it  not  in  the  nature 
of  a  monopoly. 

Comparisons  with  other  rates  in  other  sections  are  of  much  more 
value  in  determining  the  reasonableness  of  express  rates  than  in  case 
of  freight  rates  for  the  reason  that  here  conditions  are  usually  about 
the  same.  The  packages  handled  are  of  substantially  the  same  size 
and  the  same  character  and  the  service  is  practically  identical,  the 
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only  substantial  difference  being  the  greater  volume  of  the  business 
in  one  part  of  the  country  than  in  another. 

Wells,  Fargo  &  Company  operates  over  about  44,000  miles  of  railway 
in  the  United  States,  the  greater  portion  of  this  mileage  lying  west 
of  the  Missouri  River,  and  the  Pacific  Express  Company  operates 
mainly  in  that  same  territory.  These  two  companies,  especially 
Wells,  Fargo  &  Company,  show  a  much  higher  percentage  of  net  profit 
than  do  the  other  defendants. 

The  complainant  claims  that  certain  of  the  defendants  are  trans- 
porting express  matter  from  the  Missouri  River  to  Denver  for  50 
cents  per  100  pounds,  and  that  this  is  the  strongest  possible  evidence 
that  the  established  rate  of  $4  per  100  pounds  is  extortionate.  The 
circumstances  out  of  which  this  claim  of  the  complainant  grows  are  the 
following: 

Wells,  Fargo  &  Company  operates  from  Kansas  City  through  Denver 
to  San  Francisco.  Some  other  companj^,  like  the  Adams,  operates  from 
a  more  easterly  point,  like  Cincinnati,  through  Kansas  City  to  Denver. 
The  Adams  Company  receives  express  matter  at  Cincinnati  for  San 
Francisco,  which  it  may  deliver  either  at  Kansas  City  or  Denver  to 
Wells,  Fargo  &  Company.  Wells,  Fargo  &  Company  allows  the  Adams 
Company  a  certain  division  at  Kansas  City,  and  it  allows  that  com- 
pany a  division  only  50  cents  per  100  pounds  more  at  Denver.  The 
Adams  Company  elects  to  make  delivery  at  Denver  and  thus  earn  the 
additional  50  cents. 

Complainant  urges  that  the  fact  that  Wells,  Fargo  &  Company  is 
unwilling  to  make  a  difference  of  more  than  50  cents  per  100  pounds 
between  the  traffic  when  received  by  it  at  Kansas  City  and  when 
received  at  Denver,  and  the  fact  that  the  Adams  Company  volimtarily 
transports  the  business  from  Kansas  City  to  Denver  for  50  cents  per 
100  pounds,  is  conclusive  in  his  favor. 

It  has  appeared  that  the  express  company  pays  the  railroad  one- 
half  its  gross  receipts;  hence  it  costs  the  Adams  Company  to  carry 
this  traffic  from  Kansas  City  to  Denver  25  cents  per  100  pounds.  The 
expense  to  it  of  making  the  transfer  is  the  same  at  Kansas  City  and  at 
Denver.  It  must  provide  messenger  service  between  Kansas  City 
and  Denver,  but  unless  an  additional  messenger  is  required,  this  en- 
tails no  extra  cost.  In  other  words,  it  costs  the  Adams  Company 
practically  the  same  to  make  deliver^^  at  Denver  that  it  does  to  make 
its  delivery  at  Kansas  City,  and  it  earns  25  cents  per  100  pounds  more. 

It  is  this  situation  which  enables  the  Adams  Company  to  carry  tliis 
trallic  to  Denver,  and  it  is  apparent  that  it  affords  no  valid  test  of 
reasonable  express  rates  for  the  transaction  of  general  business  be- 
tween the  Missouri  River  and  Colorado  common  points. 

In  our  opinion  a  base  rate  of  $4  per  100  pounds  from  Omaha  to 
Denver  is  excessive  and  a  rate  of  $4.25  from  Denver  to  Ogden  is  exe.es- 
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sive.  We  do  not  feel  that  the  rate  from  Omaha  to  Denver  should 
exceed  S3  and  that  from  Denver  to  Ogden  S3.50;  but  it  is  our  desire 
to  proceed  in  this  matter  with  great  caution,  and  we  shall  at  the  pres- 
ent time  establish  the  rate  from  Omaha  to  Denver  at  S3.50  and  from 
Denver  to  Ogden  at  $4. 

Still  another  question  arises  as  to  the  reasonableness  of  the  through 
rate  to  Denver  from  points  east  of  the  Missouri  River.  We  have 
seen  that  these  rates  are  constructed  by  adding  together  the  locals. 
For  example,  the  rate  from  Chicago  to  Omaha  is  S2;  from  Omaha 
to  Denver  $4;  from  Chicago  to  Denver  $6.  Now,  assuming  that  the 
rate  from  Chicago  to  Omaha  is  reasonable  and  that  the  rate  from 
Omaha  to  Denver  is  reasonable,  is  a  through  rate  constructed  in 
this  way  reasonable? 

The  express  service  usually  includes  a  collection  and  delivery 
of  the  package.  The  express  company  receives  the  merchandise  at 
the  store  or  office,  transports  it  to  Uie  railway  station,  makes  out  the 
necessary  billing,  and  places  it  in  the  car,  where  it  is  transported 
imder  charge  of  an  express  messenger.  At  the  end  of  the  route  the 
article  is  taken  out  and  dehvered,  This  terminal  service  is  of  value 
to  the  shipper  and  a  source  of  considerable  expense  to  the  company. 
It  fairly  appears  from  this  testimony  that  these  terminal  expenses 
aggregate  about  25  per  cent  of  the  entire  operating  expenses  of  all 
kinds,  including  transportation. 

Now,  the  local  rate  from  Chicago  to  Omaha  involves  a  terminal  at 
each  end  or  two  such  services.  The  rate  frotn  Omaha  to  Denver 
involves  two  more  services,  so  that  in  the  two  local  rates  there  are 
four  of  these  terminals  tranactions,  while  the  through  rate  from  Chi- 
cago to  Denver  embraces  but  two.  It  would  seem  to  be  self-evident, 
therefore,  that  if  the  local  rates  were  just,  the  resulting  through  rate 
would  be  unjust. 

This  is  the  contention  of  the  complainant,  and  it  would  be  xman- 
swerable  if  in  point  of  fact  the  express  rates  between  Chicago  and 
Denver,  which  Denver  pays,  were  established  on  this  basis.  They 
are  not.  As  we  have  already  seen,  package  rates  are  ascertained  by 
applying  to  the  base  rate  of  so  much  per  100  pounds  the  graduate 
scale.  Now,  this  graduate  scale  is  so  constructed  that  package  rates 
for  long  distances  do  not  increase  in  proportion  as  the  base  rate 
increases.  This  is  best  shown  by  a  practical  example.  The  rate  on 
a  10-pound  parcel  from  Chicago  to  Omaha  is  70  cents,  from  Omaha 
to  Denver  $1,  making  a  combined  rate  of  $1.70;  but  the  rate  upon  a 
10-pound  package  from  Chicago  to  Denver  is  $1.15,  or  55  cents  less 
than  the  combination. 

As  the  size  of  the  package  increases  this  difference  becomes  less 
marked.     Thus,  the  combined  rate  upon  a  35-pound  package  is  $2.70 
while  the  through  rate  is  $2.50.     For  packages  of  50  pounds  and  over 
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the  combined  rate  and  the  through  rate  are  the  same.  The  statement 
of  Wells,  Fargo  &  Company,  already  referred  to,  shows  the  number  and 
weight  of  packages  handled  by  it  between  Denver  and  New  York, 
Chicago,  Omaha,  and  Kansas  City  during  the  month  of  July,  1907.  The 
total  number  of  packages  was  2,697,  of  which  1,784  were  7  pounds 
and  under,  806  between  7  and  50  pounds,  while  only  107  weighed  50 
pounds  and  over.  It  will  be  seen  therefore,  that  practically  all  the 
express  movement  consists  of  stnall  packages  which  take  a  rate  less 
and  in  case  of  the  smaller  packages  very  much  less,  than  the  eombinsr 
tion  rate.  While  this  method  of  determining  the  rate  upon  packages 
weighing  50  pounds  and  over  is  indefensible,  we  are  inclined  to  think 
that,  as  applied  to  the  entire  express  movement,  it  does  not  work 
injustice.  It  seems  to  be  a  practical  way  of  making  these  rates, 
which  simplifies  the  ascertainment  of  the  rates  themselves  and  yields 
a  reasonable  through  rate,  if  the  locals  constituting  the  base  rate  are 
just. 

It  will  be  noticed  that  this  is  due  to  the  fact  that  the  graduate 
scale  is  applied  to  the  through  rate.  When  the  graduate  is  applied 
to  the  local  rate,  a  much  higher  through  rate  for  the  small  package 
results.  In  case  of  shipments  from  an  exclusive  office,  or  as  we 
understand  the  matter,  to  an  exclusive  office,  the  graduate  is  applied 
twice;  that  is  to  say,  the  through  rate  is  strictly  the  combination  of 
the  local  rate  applicable  to  that  particular  package  up  to  the  junc- 
tion point  and  of  a  second  local  rate  applicable  from  that  junction 
point.  The  rate  is  not  always  determined  by  the  combination  of 
locals  upon  the  junction  point  through  which  the  traffic  actually 
moves  but  is  always  a  combination  of  locals  through  some  junction 
point. 

This  is  apparently  upon  the  theory  that  in  such  case  four  terminal 
services  are  involved,  a  delivery  to  and  a  receipt  by  an  express  com- 
pany being  treated  as  equivalent  to  a  receipt  from  a  consignee. 
Evidently,  this  assumption  is  not  true  in  fact.  While  the  transfer  of 
this  business  requires  a  new  billing  and  while  therefore  the  office 
work  may  be  substantially  the  same  in  case  of  a  transfer  as  in  case 
of  a  delivery,  the  general  expense  is  nothing  like  as  great  since  these 
transfers  are  usually  made  in  the  same  station  and  are  car-to-car 
transaction^. 

The  complainant  insists  that  the  rate  thus  produced  is  excessive, 
and  there  is  much  reason  for  this  contention;  but  it  is  evident  that 
the  application  of  a  different  rule  would  work  a  very  considerable 
reduction  in  the  revenues  of  these  companies  in  all  parts  of  the  coun^ 
try,  and  we  ought  not  in  this  proceeding,  with  no  more  knowledge 
than  we  have  of  the  sufficiency  of  the  present  revenues  of  these  defend- 
ants, or  of  the  loss  of  revenue  which  would  be  effected,  to  make  any 
order  of  this  kind  in  the  premises. 
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As  a  minor  matter,  the  complainant  maintains  that  the  express 
rate  from  Denver  to  London,  England,  is  unreasonable.  That  rate 
upon  a  1-pound  package  is  70  cents,  and  his  ground  for  claiming  that 
this  charge  is  too  high  is  found  in  the  fact  that  this  same  package 
could  be  sent  from  London  to  Denver  for  60  cents. 

The  English  Grovemment  maintains  a  parcels  post,  which  it  extends 
in  some  cases  to  the  United  States  of  America.  This  Government 
does  not  cooperate  with  the  English  Government  in  an  interchange 
of  business  of  this  kind,  and  the  English  Government  employs  for 
the  distribution  of  these  packages  in  the  United  States  the  services 
of  the  American  Express  Company.  That  Company,  for  a  certain 
sum  per  package,  delivers  the  parcel  to  its  destination  wherever  that 
may  be.  Under  this  arrangement  the  American  Express  Company 
would  receive  the  Denver  package  in  New  York  and  transport  it  to 
Denver  for  the  same  sum  which  it  receives  for  transporting  that 
package  from  New  York  to  Elizabeth,  N.  J.,  or  any  other  point  in 
the  immediate  vicinity  of  New  York,  and  the  package  itself  could  be 
sent  from  London  to  any  point  in  the  United  States  at  the  same  rate. 

There  is  no  parcels  post  which  operates  in  the  reverse  directioni 
with  the  result  that  the  package  must  be  sent  from  Denver  to  London 
all  the  way  by  express. 

It  is  possible  that  this  arrangement  under  which  the  American 
Express  Company  carries  this  package  to  Denver  for  the  same  sum 
which  it  exacts  from  the  resident  of  some  nearby  locality  might  be  a 
discrimination  against  the  latter  locality  of  which  legitimate  complaint 
could  be  made,  but  we  feel  that  it  does  not  lie  in  the  mouth  of  a  resi- 
dent of  Denver  to  assert  that  such  a  course  of  business  is  unlawful; 
nor  does  it  appear  from  this  record  that  there  is  any  undue  discrimi- 
nation against  which  anyone  could  object.  We  are  unable  to  find, 
therefore,  that  the  transportation  of  the  package  from  London  to 
Denver  for  50  cents  is  unlawful;  nor  can  we  find  that  a  rate  of  70 
cents  for  the  carriage  of  a  package  from  Denver  to  London  is  exces- 
sive. 

An  order  will  issue  requiring  the  defendants  to  establish  a  base 
rate  of  $3.50  per  100  pounds  from  Omaha  to  Denver  and  of  S4  from 
Denver  to  Ogden,  which  will,  of  coxu'se,  require  corresponding  reduc- 
tions in  other  rates  to  maintain  substantially  the  present  adjustment. 
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No.  687. 

IN  THE  MATTER  OF  ALLOWANCES  TO  ELEVATORS  BY 
THE  UNION  PACIFIC  RAILROAD  COMPANY. 


Decided  AprU  H,  1908. 


Upon  petition  of  the  Chicago  Board  of  Trade  and  others  for  a  rehearing,  tbe 
proceeding  herein  is  reopened  for  further  consideration. 

Davis^  Kellogg  cfe  Severance  for  Chicago  Great  Western  Railway 
Company. 

Gardiner  Lathrop  for  Atchison,  Topeka  &  Santa  Fe  Railway 
Company. 

e/.  ^V.  Blythe^  C,  J.  Green^  and  J.  E.  Kelhy  for  Chicago,  Burlington 
&  Quincy  Railway  Company. 

e/.  N,  Baldwin  for  Union  Pacific  Railroad  Company, 

Hagerman  <&  Koon  for  Peavey  &  Company. 

John  H.  Marble  for  the  Commission. 

Supplemental  Report  of  the  Commission. 

Harlan,  Commissioner: 

From  numerous  protests  and  complaints  that  have  reached  the 
Commission  since  the  handing  down  of  its  last  decision  in  this  pro- 
ceeding on  April  9, 1907,  it  is  apparent  that  there  has  been  a  wide  ox- 
tension  among  interstate  carriers  of  the  payment  of  the  so-called  ele- 
vator allowances  on  shipments  of  grain,  and  that  there  is  a  general 
feeling  that  the  practice  results  in  an  unlawful  discrimination.  The 
Chicago  Board  of  Trade  and  other  interests  largely  concerned  in 
the  shipment  of  grain  have  asked  for  the  further  consideration  of  the 
matter.  Under  these  circumstances  we  have  concluded  in  the  public 
interest  to  reopen  the  proceeding  and  to  set  it  down  for  further  argu- 
ment on  May  8  next  in  the  hearing  room  of  the  Commission  at  Wash- 
ington. Of  this  action  the  parties  hereto  have  already  been  advised. 
It  seems  unnecessary  to  take  further  evidence  and  the  matter  will 
therefore  be  considered  on  the  present  record.  It  is  the  desire  of  the 
Commission  that  counsel  shall  again  argue  the  general  question  of 
the  legality  of  the  contract  of  the  Union  Pacific  Railroad  Company 
with  Peavy  &  Company  and  the  lawfulness  of  the  allowances  that 
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are  made  to  the  latter  company  at  Council  Bluffs  and  Eoinsas  City 
under  the  terms  of  that  contract. 

In  connection  with  the  reexamination  of  these  general  questions  the 
Commission  desires  the  benefit  of  the  views  of  counsel  with  respect 
to  two  points  which  have  been  strongly  urged  upon  its  attention  and 
which  may  be  stated  briefly  as  follows: 

1.  The  clipping,  cleaning,  grading,,  weighing,  and  mixing  of  grain 
are  services  that  have  no  relation  to  transportation,  but  are  of  com- 
mercial advantage  to  the  shipper  of  the  grain.  If  performed  or  paid 
for  by  a  carrier  at  one  place  where  it  has  put  an  elevator  under  con- 
tract, as  with  Peavy  &  Company  at  Council  Bluffs  and  Kansas  City, 
is  it  not  an  unlawful  discrimination  not  to  perform  or  to  pay  for 
similar  services  elsewhere  on  its  line? 

2.  Wheat  and  other  grains  are  dealt  in  upon  the  great  grain 
markets  of  the  country  on  fractions  as  small  as  (me-eigfath  of  one 
cent  per  bushel.  A  fluctuation  of  that  amount  often  suffices  to  effect 
or  prevent  sales.  And  slight  differences  in  the  transportati<m  rates 
are  sufficient  to  turn  a  movement  of  grain  from  one  market  to  an- 
other. In  other  words,  no  commodity  that  enters  so  largely  into  the 
commerce  of  the  country  is  more  sensitive  than  grain  to  fluctuations 
in  price  or  rates.  If  therefore  a  shipper  receives  from  a  carrier,  in 
connection  with  the  transportation  of  his  grain,  any  service  or  privi- 
lege that  results  in  a  benefit  to  him  to  the  extent  even  of  a  small 
fraction  of  a  cent  per  bushel,  it  gives  him  an  advantage  which  can 
readily  be  turned  to  his  profit.  While  some  grain  is  taken  directly  to 
the  mills,  the  bulk  of  the  traffic  must  pass  either  through  public  or 
private  elevators.  A  grain  market  can  be  maintained  only  by  the  use 
of  elevators.  A  grain  dealer  must  therefore  have  his  grain  unloaded 
into  a  public  elevator  and  pay  its  storage  charges,  or  must  handle  it  in 
his  own  elevator  and  pay  the  cost  of  operation.  In  other  words,  Pea- 
vey  &  Company,  for  the  successful  conduct  of  their  business  as  dealers 
in  grain,  must  either  use  a  public  elevator  or  provide  themselves  with 
one  of  their  own.  In  either  event  a  substantial  expense  item  is  in- 
volved. Upon  these  facts  it  is  insisted  that  a  contract,  such  as  the 
one  here  involved,  when  made  with  a  dealer  in  grain  who  handles 
his  own  wheat,  results  in  an  unlawful  discrimination,. whatever  may 
be  the  amount  of  the  allowance  and  whether  it  be  in  excess  of  the  cost 
of  the  service  or  not ;  for,  as  Peavey  &  Company  can  not  conduct  their 
business  as  grain  buyers  and  dealers  without  using  a  public  elevator 
and  paying  its  charges,  or  without  owning  their  own  elevator  and 
paying  the  cost  of  operation,  any  amount,  be  it  small  or  large,  con- 
tributed by  the  Union  Pacific  Railroad  Company  to  the  cost  of  run- 
ning their  elevator  must  necessarily  operate,  pro  tanto^  as  a  special 
concession  in  their  favor.    It  is  contended  that  any  aid  received  by 
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them  from  the  Union  Pacific  Railroad  Company,  wheilier  sufficient 
to  cover  the  cost  of  running  the  elevator  or  not,  even  though  it 
amounts  to  but  a  small  fraction  of  a  cent  per  bushel,  really  results  in 
giving  to  Peavey  &  Company  a  benefit  which,  although  under  the  pres- 
ent tariffs  of  the  Union  Pacific  Railroad  Company  is  shared  by  other 
grain  dealers  in  business  at  Council  Bluffs,  Omaha,  and  Kansas  City, 
is  nevertheless  denied  to  grain  dealers  at  other  points  on  the  line  of 
that  Company.  Such  dealers  have  to  bear  the  entire  burden  of  run- 
ning their  elevators,  or  pay  for  the  elevation  service  on  their  grain 
when  performed  by  a  public  elevator.  And  this,  it  is  earnestly  oon- 
tended,  is  not  only  an  unlawful  discrimination  against  them,  but 
against  the  several  communities  in  which  they  conduct  their  grain 
business. 
In  rearguing  the  issues  herein,  counsel  are  requested  to  give  some 

consideration  to  these  suggestions. 

18  L  O.  O.  Bep. 
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No.  926. 

FRYE  &  BRUHN,  INCORPOEATED;  E.  H.  STANTON  & 
COMPANY;  MERCHANTS'  PROTECTIVE  ASSOCIA- 
TION;  SEATTLE  RETAIL  GROCERS'  ASSOCIATION; 
H.  D.  REAM;  D,  L.  TOOP,  AND  T.  B.  FOWLER 

NORTHERN  PACIFIC  RAILWAY  COMPANY  AND  CHI. 
CAGO,  BURLINGTON  &  QUINCY  RAILROAD  COMPANY. 


Balmitted  June  10, 1907.    Decided  AprU  H,  1908. 


1.  The  difference  in  the  character  of  testimony  required  to  test  the  reasoaable- 

ness  of  an  entire  schedule  of  rates  covering  the  whole  trafOc  of  a  partic- 
ular carrier  and  tliat  required  to  test  the  reasonableness  of  a  rate  on  a 
particular  commodity  between  two  definite  points  considered  and  dis- 
cussed. — 

2.  Evidence  of   rebates  allowed   in  the  past  when  offered   by  a  shipper  who 

unlawfully  received  them  is  not  competent  to  show  that  the  published 
rate  is  unreasonable. 

3.  The  fact  that  defendants  accepted,  and  complainant  actually  paid,  less  than 

the  published  rates,  in  violation  and  in  defiance  of  law,  raises  no  pre- 
snnii)tion  that  the  published  rate  is  unreasonable,  but  tends  rather  to 
raise  a  presumption  that  the  defendants  somewhere  in  their  rate  struc- 
ture exacted  from  shippers  of  other  commodities  rates  that  were  un- 
reasonably high. 

4.  Complaint  alleges  that  defendants'  rate  of  $170  per  car  for  the  transporta- 

tion of  live  hogs  in  36-foot  single-deck  cars  from  Missouri  River,  St. 
Paul,  and  points  intermediate,  to  Seattle,  is  unreasonable;  that  from 
branch-line  stations  west  of  the  Missouri  River  the  local  rate  to  main- 
line junction  is  added  to  the  $170  rate,  making  an  unreasonable  com- 
bination through  rate;  and  that  defendants  unlawfully  fall  and  refuse 
to  publish  rates  for  the  tran8i)ortation  of  live  hogs  in  double-deck  cars;  and 
damages  are  prayed  for  on  account  of  the  exaction  of  the  alleged  excess- 
ive rate  on  numerous  shipments;  on  account  of  alleged  shrinkage  in 
weight  in  single-deck  cars;  and  for  alleged  losses  to  complainant's  bus- 
iness during  two  years  when  alleged  prohibitive  rates  were  In  force. 
Held,  That  the  $170  rate  Is  not  shown  to  be  unreasonable;  that  there 
is  not  sufiiclent  evidence  in  the  record  to  warrant  a  finding  that  the  com- 
bination rate  applied  on  shipments  from  branch-line  stations  is  ex- 
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cessive«  but  it  seems  that  the  local  rate  on  the  branch  line  ought  to  be 
absorbed;  that  the  record  does  not  justify  requiring  defendants  to  fur- 
nish double-deck  cars  and  reestablish  double-deck  carload  rates;  and  that 
claim  for  reparation  must  be  disallowed,  except  on  certain  10  carloads 
shipped  in  1904  under  an  excessive  rate  of  |240  i)er  single-deck  car. 

S,  n.  Cowan  for  complainants. 

Charles  W.  Bunn  for  Northern  Pacific  Railway  Company 
Chester  M.  Dawes  for  Chicago,  Burlington  &  Quincy  Bailroad 
Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

This  complaint  relates  to  the  carload  rate  on  live  hogs  from  Mis- 
souri River,  St.  Paul,  and  points  intermediate,  to  Seattle,  in  the  state 
of  Washington.  The  petition  was  filed  on  behalf  of  various  com* 
plainants  who  are  interested  in  the  rate  either  as  shippers,  buyers, 
dealers,  packers,  or  traders,  and  who  would  therefore  be  benefited 
in  one  way  or  another  by  the  reduction  demanded  in  the  petition. 
But  the  only  complainant  who  actively  participated  in  the  hearing 
was  Frye  &  Bruhn,  Incorporated.  This  company  operates  a  pack- 
ing and  slaughtering  house  at  Seattle,  and  the  whole  record  is  directed 
to  its  special  interest  in  the  proceeding. 

The  rate  challenged  is  a  rate  of  $170  on  36-foot  single-deck  cars 
established  February  11,  1905,  and  now  in  force  between  Missouri 
River  points  and  Seattle.  The  same  rate  also  applies  to  points 
in  the  district  lying  about  150  to  200  miles  to  the  west  of  the  Mis- 
souri River,  from  which  most  of  ih%  complainant's  shipments  origi- 
nate. The  principal  complainant,  which  for  convenience  is  herein- 
after referred  to  simply  as  the  complainant,  alleges  that  the  exists 
ing  rate  is  excessive  and  unreasonable  and  demands  that  it  be  reduced 
to  $148.36.  The  original  petition  also  complains  that  on  ship- 
ments from  stations  on  branch  lines  in  the  territory  referred  to,  west 
of  the  Missouri  River,  the  local  rate  to  the  main-line  junction  is  added 
to  the  through  rate  of  $170  and  results  in  a  combination  through  rate 
which  is  also  alleged  to  be  unreasonable  and  excessive. 

There  is  still  another  phase  of  the  controversy  to  which  some  im- 
portance is  attached  by  the  complainant.  The  record  shows  that 
some  years  ago  the  defendants  arranged  to  transport  hogs  between 
the  points  in  question  in  what  are  known  as  double-deck  cars.  It  es- 
tablished rates  for  movements  in  cars  of  that  kind  and  afterwards 
canceled  them.  The  complainant  now  demands  that  these  rates  be  re- 
established and  l)e  made  again  effective,  so  that  it  may  move  its  hogs 
to  Seattle  in  double-deck  cai*s.  Finally,  it  must  be  noted  that  the 
complainant  also  demands  damages  to  an  amount  a  little  in  excess 
of  $40,000  on  account  of  the  exaction  by  the  defendants  of  the  al- 
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leged  excessive  rate  of  $170  on  1^59  carloads  of  hogs  that  the  com- 
plainant moved  from  Missouri  Biver  territory  to  Seattle  during  the 
years  1905  and  1906.  On  account  of  the  alleged  shrinkage  in  their 
weight,  due  to  the  close  crowding  of  the  hogs  in  the  single-deck  cars 
which  complainant  says  it  was  compelled  to  use  because  of  the  failure 
of  the  defendants  to  provide  double-deck  cars,  a  further  claim  is 
made  for  $42,652.  Additional  damages  to  the  amount  of  $150,000 
are  also  claimed  by  the  complainant  for  alleged  losses  in  its  business 
arising  out  of  the  fact  that  during  the  greater  part  of  the  years  1908 
and  1904  the  defendants  maintained  a  rate  of  $200  for  the  movement 
of  single-deck  carloads  of  hogs  between  the  points  in  question,  which 
rate  the  complainant  alleges  was  prohibitive.  As  a  consequence 
of  that  rate  the  complainant  was  not  able,  as  it  asserts,  to  move 
any  hogs  from  the  territory  in  question  during  that  time.  The  re- 
sult was,  as  is  alleged,  that  the  complainant's  business  did  not  expand 
and  yield  the  profits  that  otherwise  would  have  been  possible.  And 
the  damages  suffered  in  that  behalf  are  estimated  at  the  sum  last 
mentioned. 

In  presenting  their  respective  sides  of  the  controversy  a  number 
of  witnesses  were  called  by  the  complainant  and  by  the  defendants 
and  many  exhibits  of  one  kind  or  another  were  offered  in  evidence. 
The  result  is  an  extensive  and  rather  voluminous  record,  from  which 
we  have  extracted  such  facts  as  are  material  and  essential  to  a  proper 
understanding  of  the  issues.    The  case  may  be  stated  as  follows: 

So  far  back  as  1897  the  same  persons  who  now  control  the  com- 
plainant company,  were  engaged  at  Seattle  in  slaughtering,  packing, 
and  selling  cattle  and  hogs  under  the  firm  name  of  Frye  &  Bruhn. 
The  early  history  of  the  enterprise  is  not  fully  explained  on  the 
record,  but  it  appears  that  the  business  expanded  rapidly.  In  1903 
the  complainant  was  incorporated  in  the  state  of  Maine.  At  that 
time  the  sales  had  reached  extensive  proportions.  Notwithstanding 
the  alleged  prohibitive  rate  in  force  during  1903  and  1904  and  the 
alleged  excessive  rate  of  $170,  established  on  February  11,  1905,  the 
busine>.s  of  the  complainant  shows  a  steady  and  continuous  growth 
and  prosperity.  At  the  hearing  early  in  the  year  1907  Mr.  Frye,  the 
president  of  the  complainant,  testified  that  the  complainant's  sales 
approximated  $400,000  a  month.  It  was  slaughtering  and  dressing 
hogs  at  the  rate  of  70,000  annually.  It  was  also  slaughtering  40,000 
h(»ad  of  cattle  and  85,000  head  of  sheep  a  year.  And  it  was  operating 
thirty  ])ranch  houses.  Besides  largely  supplying  the  needs  of  the 
state  of  Washington  the  complainant  was  making  extensive  sales 
of  m(»at  products  along  the  coast  and  was  exporting  meat  in  quan- 
tity to  Alaska,  British  Columbia,  Mexico,  and  Central  America;  all 
this  being  done  notwithstanding  the  rate  of  $170,  of  which  com- 
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plaint  is  made.  From  a  business  aggregating  $1,500,000  in  1900  the 
complainant's  sales  grew  to  $2,700,000  in  1903  and  approximated 
$4,000,000  in  1906.  At  the  time  of  the  hearing  the  indications  were 
that  complainant  during  the  year  1907  would  do  a  business  approach- 
ing an  aggi-egate  of  $5,000,000.  While  these  figures  cover  the  whole 
of  the  varied  output  of  the  complainant,  it  seems  reasonable  to  accept 
them  as  indicating  also  a  steady  growth  in  its  trade  in  hog  products. 
This  inference  is  fully  justified  by  the  fact  that  the  shipments  of  live 
hogs  to  the  complainant  at  Seattle  have  steadily  increased  in  number 
since  the  rate  of  $170  was  established  on  February  11,  1905. 

The  history  of  the  rates  in  question  is  also  an  essential  point  in  the 
controversy,  and  is  necessary  to  an  understanding  of  the  merits  of  the 
case.  The  following  table,  prepared  in  the  office  of  the  Commission 
and  filed  as  an  exhibit  by  the  complainant,  shows  the  published 
rates  in  effect  when  the  petition  was  filed  and  for  the  ten  years 
previous  to  that  date: 

Interstate  Gom merge  Commission,  Auditor's  Office, 

yovember  i,  1905* 
Statement  showing  rates  on  hogs,  carload,  and  packing-house  products,  car- 
load, from  Missourt  River  common  points  to  Seattle,  Wash^  February  6,  1887, 
to  date,  Yia  Burlington  Route  in  connection  with  the  Northern  Pacific  Railway. 

Rates  to  Seattle,  Wash 
[See  explanatory  notes.] 


Hogs,  in  dollars  and  cents,  per  ear. 

teuo 

ponnlk 

From  Missouri  River  common 
points. 

Notel. 

Note*. 

Notes. 

Note  4. 

Notes. 

Note  ft. 

Note?. 

£&.- 

Fphmnrv  5   1807    .     .        _.    ... 

$201.00 
281.00 

$200.00 

fi.n 

February  550.1897-—— ..... 

225.00 

200.00 

$150.00 

1.61 

March  9,  1897 

(•) 

Juno?..  1897     ., '      (*) 

(») 

200.00 

i.n 

Aii0i:flt  9    18I»8                        _          L     .      - 

flM.OO 

«148.87 

1.60 

August  16,  1898 1-    ..    . 

Auffust  17,  1898 1 

"moo' 

140.00 

(») 
200.00 

1.60 

September  9,1003 225.00 



1.60 

October  31,  1903 .    .    

■(») 

1.60 

November  1, 1903 

1.60 

February  11.1905.  to  date — 



..„  $170,00 

1.60 

•  Present  minimum  carload  weight  2G,000  lbs. 


*  Expired. 


yote  /. — In  d(nible-(leok  carp.  ,'J0  feet  in  length,  train  loads  of  10  or  more  cars. 

Note  2. — III  (lonble-dcck  cars  3G  feet  in  length,  116  per  cent  of  the  rate  for 
cars  30  foet  in  length. 

A'o/e  S. — In  siTigle-deck  cars,  30  feet  in  length,  cars  over  30  feet  In  lengtb 
Inside  nicasurenients,  and  not  exceinlinp  40  feet  in  length,  will  be  taken  at  an 
additional  charge  of  3i  per  cent  per  foot  or  fraction  thereof  for  each  foot  or 
fraction  thereof  in  excess  of  30  feet.  Transcontinental  Freight  Bureau  No.  T-B^ 
File  420.  and  snl)seqnent  Issnes. 

yotc  Ji. — Api^lies  from  South  Omaha,  Xebr.,  only,  per  single-deck  car  regard- 
less of  length,  expiring  March  2,  3807.     (B.  &  M.  11.  R.  R.,  I.  C.  C.  No.  408.) 

Note  5.— SIngle-d(Hk  cars,  33  feet,  in  train  loads  of  not  less  than  10  carl. 
(B.  &  M.  R.  R.  R.,  I.  C.  C.  No.  701.) 
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Note  0.— Single-deck  cars,  86  feet,  in  train  loads  of  not  less  tban  10  cars, 
(B.  &  M.  R.  R.  R^  I.  a  a  No.  701.) 

Note  7. — Single-deck  cars  80  feet  in  length.  Transcontinental  Freight  Boreau 
I.  C.  C.  No.  876,  Supplement  14  to  S.  R.  642,  I.  C  a  544. 

A  careful  examination  of  the  above  table  in  connection  with  its 
footnotes  reveals  the  fact  that  except  for  a  period  of  one  week  in 
August,  1898,  when  the  rate  between  the  points  in  question  was  $148.87 
for  a  36- foot  car,  the  single-deck  rate  on  hogs  from  Missouri  Biver 
points  to  Seattle  has  never  been  so  low  as  it  is  at  the  present  time. 
The  full  force  of  that  statement  must  be  modified  by  reference  to  a 
period  of  about  seven  weeks  during  the  fall  of  1908,  when  there  was  in 
effect  a  rate  of  $140  on  a  30-foot  car,  which  is  practically  equivalent 
to  a  rate  of  $170  on  a  36- foot  car,  the  actual  equivalent  being  $168. 
It  further  appears  from  the  foregoing  table  that  there  was  in  effect 
for  the  few  weeks  between  February  6,  189T|  and  June  2,  1897,  a 
rate  of  $225  for  a  30-foot  double-deck  car.  This  is  equivalent  to 
a  rate  of  $261  on  a  36-foot  double-deck  car.  That  rate  expired  on  the 
date  last  mentioned.  It  was  again  in  effect  between  September  9  and 
October  31, 1903.  But  except  for  those  two  short  periods  there  have 
been  no  through  rates  on  hogs  in  double-deck  carloads  between  the 
Missouri  Biver  and  Seattle. 

The  history  of  the  published  rated  in  effect  between  St.  Paul  and 
Seattle  is  substantially  the  same.  From  St  Paul,  however,  there  was 
in  effect  for  four  years,  from  June  25,  1898,  to  July,  1902,  a  rate  of 
$136  on  33-foot  single-deck  cars.  This  rate,  however,  was  not  pub- 
lished by  the  defendants,  but  was  in  force  only  over  the  Great  Northern 
Bailway.  There  was  in  effect  from  St.  Paul  over  the  line  of  the  de- 
fendant, the  Northern  Pacific  Bailway  Company,  a  rate  on  80-foot 
double-deck  cars  of  $225;  this  rate  was  in  force  from  February  8, 
1897,  to  July  1,  1902,  and  again  from  September  9,  1903,  to  October 
31,  1903.  The  record  seems  to  indicate,  however,  that,  in  addition 
to  9  carloads  that  moved  in  July,  1899,  very  few  if  any  shipments 
were  made  by  the  complainant  under  that  rate  and  over  that  road. 

As  the  rate  history  is  thus  analyzed  it  will  be  seen  that,  except  for 
a  few  brief  periods,  the  defendants  have  maintained  no  rates  during 
the  last  ten  years  for  the  transportation  of  hogs  in  double-deck  car- 
loads. It  will  also  be  observed,  as  to  single-deck  cars,  that  beginning 
with  February  5,  1897,  a  rate  of  $200  per  30-foot  car  was  constantly 
maintained  by  defendants,  except  during  very  short  intervals  of  time, 
until  February  11,  1905.  Practically  speaking,  therefore,  the  rate 
complained  of,  $170  for  a  36- foot  single-deck  car,  is  the  lowest  rate 
that  has  been  in  force  between  the  points  in  question  for  any  extended 
period  in  the  past.  This  fact  was  pointed  out  by  defendants  upon 
the  oral  argument  and  apparently  had  not  been  fully  realized  by 
the  complainant.    Moreover,  a  rate  of  $261  for  a  86-foot  double-deck 
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car,  which,  upon  the  face  of  the  petition  taken  as  a  whole,  as  well 
as  on  the  brief  and  upon  the  opening  argument  of  counsel  for  the 
complainant,  seems  to  be  admitted  to  be  a  reasonable  rate,  is  the  exact 
equivalent  of  a  rate  of  $170  for  a  single-deck  car  36  feet  in  length, 
the  usual  load  of  a  double-deck  car  being  26,000  pounds  and  of  a 
single-deck  car  17,000  i)ounds.  And  if  the  $261  rate  for  a  double- 
deck  car  of  that  length  is  reasonable,  it  may  fairly  be  said  that  its 
equivalent,  namely,  $170  for  a  single-deck  car,  is  thus  demonstrated 
alsjo  to  be  reasonable.  That  was  the  contention  made  by  the  defend- 
ants on  the  argument.  It  was  insisted  that  the  complainant,  having 
admitted  in  the  petition  and  on  the  argument  the  reasonableness  of 
the  double-deck  rate  of  $261,  had  practically  stated  itself  out  of  court 
with  respect  to  its  allegations  that  the  equivalent  of  that  rate,  namely, 
$170  for  a  single-deck  car,  was  an  unreasonable  rate. 

To  meet  the  embarrassment  arising  out  of  that  suggestion,  counsel 
for  the  complainant  filed  a  reply-brief  in  which  it  is  insisted  that  al- 
though the  $170  rate  complained  of  may,  as  stated  by  the  defendants, 
be  as  low  a  rate  as  had  been  published  by  the  defendants  for  many 
years,  it  was  not  so  low  a  rate  as  had  in  fact  and  in  actual  practice 
been  accorded  to  the  complainant.  In  other  words,  the  complainant 
frankly  asserts  that  during  a  number  of  years  it  had  received  rebates 
from  these  defendants  on  its  hog  shipments  and  did  not  in  fact  pay 
the  published  rates.  The  rebates  were  allowed  by  the  defendants,  not 
in  money  but,  as  explained  by  the  complainant,  by  giving  it  a  33-foot 
car  while  assessing  the  freight  charges  on  the  basis  of  a  30-foot  car,  or 
by  giving  it  a  36-foot  car  and  assessing  the  freight  charges  on  the 
basis  of  a  33-foot  car.  And  the  reasonableness  of  the  present  rate, 
the  complainant  asserts,  should  be  tested,  not  by  the  rates  as  published 
during  the  past  ten  years,  but  by  the  rates  actually  paid  by  the  com- 
plainant. Giving  free  rein  to  the  theory  that  the  departure  from 
the  published  rate  resulted  in  a  rate  which,  although  unlawful, 
has  full  probative  value  in  this  controversy,  counsel  for  the  com- 
plainant contends  that  the  present  rate  of  $170  is  excessive  and 
frhould  not  exceed  a  rate  of  $148.37.  The  latter  rate  is  said  to  have 
been  about  the  average  rate  actually  paid  when  the  complainant 
was  receiving  rebates  in  the  manner  explained.  The  defendants 
having  accorded  an  unlawful  rate  to  the  complainant,  it  is  insisted 
that  the  rate  so  allowed  and  unlawfully  used  by  the  complainant 
should  now  be  the  yardstick  by  which  to  measure  the  reasonableness 
of  the  present  published  rate.  In  other  words,  it  is  claimed  that  the 
unlawful  rate  actually  accepted  by  the  defendants  in  the  past  must 
be  taken  as  the  normal  rate,  thus  shifting  to  the  defendants  the 
burden  of  justifying  the  present  rate  of  $170,  which,  though  less 
than  the  published  rates  in  the  past,  the  complainant  ccntends  should 

be  regarded  as  a  new  and  higher  rate. 

18LCX0.Bci». 


FBTE  a;  BBUHN  V.  NO.  PAO.  BY.   00.  BT  AU  607 

We  can  not  accept  that  view  of  the  matter.  Rebates  produce  un- 
regulated and  therefore  unequal  results  to  different  shippers.  Un- 
lawful acts  usually  create  unequal  conditions.  In  other  words,  aside 
from  the  general  objection  to  accepting  proof  of  unlawful  acts  as  evi- 
dence in  favor  of  the  lawbreaker,  there  is  the  further  objection  that 
such  evidence  rarely  appeals  to  the  sense  of  justice  or  affords  reliable 
grounds  upon  which  to  base  definite  conclusions.  We  have  no  assur- 
ance either  that  the  competitors  of  the  complainants  were  paid  any 
rebates  during  the  period  here  in  question,  or,  on  the  other  hand,  that 
they  were  not  paid  greater  rebates  than  those  received  by  the  com- 
plainant. In  the  latter  case  a  new  measure  would  be  established  for 
testing  the  reasonableness  of  the  rate  complained  of,  if  such  evidence 
is  to  be  accepted  at  all.  We  do  not  mean  to  say  that  in  no  case  of  this 
kind  shall  we  receive  testimony  showing  the  payment  of  rebates. 
Coming  from  a  complainant  who  has  paid  the  lawfully  published 
rates,  it  might  be  entirely  competent,  in  testing  the  reasonableness  of 
such  rates, to  prove  that  others,as  the  result  of  some  system  of  rebates, 
had  actually  been  paying  less  rates  on  the  same  commodity.  But 
when  a  shipper  who  has  been  guilty  of  a  violation  of  the  law  in  that 
form  seeks  to  take  advantage  of  his  own  unlawful  acts  and  to  use  the 
unlawful  results  thus  enjoyed  by  him  as  a  test  of  the  reasonableness 
of  a  published  rate,  there  is  at  least  a  natural  reluctance  to  accept  such 
testimony,  if  indeed  it  may  be  considered  competent  in  any  event. 
Moreover,  so  far  from  raising  a  presumption  that  the  rate  complained 
of  is  unreasonable,  the  fact  that  the  defendants  accepted  and  the  com- 
plainant actually  paid  lower  rates  in  violation  and  in  defiance  of  the 
law,  rather  tends  to  raise  the  presumption  that  the  defendants,  some- 
where in  their  rate  structure,  exacted  from  the  shippers  of  other  com- 
modities rates  that  were  unnecessarily  high,  and  recouped  on  such 
shipments  what  was  lost  by  paying  rebates  to  this  complainant,^and 
thus  imposed  upon  other  shippers  a  rate  burden  which  this  complain- 
ant should  have  borne  but  unlawfully  evaded.  We  shall  therefore 
discard  testimony  of  that  nature  in  this  case.  But  we  are  un- 
willing on  a  merely  technical  view  of  the  pleadings  to  agree  that  the 
complainant  has  stated  itself  out  of  court  with  respect  to  the  rate  com- 
plained of,  as  contended  by  the  defendants.  We  therefore  proceed  to 
an  examination  of  the  record  with  a  view  to  ascertaining  what  evi- 
dence it  affords  in  support  of  the  proposition  that  the  $170  rate  on 
single-deck  3G-foot  cars  is  excessive  and  imreasonable  as  alleged. 

There  is  a  wide  difference  in  the  character  of  testimony  required 
to  test  the  reasonableness  of  an  entire  schedule  of  rates  covering  the 
whole  traffic  of  a  particular  carrier  and  that  required  to  test  the  rea- 
sonableness of  a  rate  on  a  particular  commodity  between  two  definite 
points.    AMiether  an  attack  upon  an  entire  schedule  of  rates  is  well 
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founded  or  not  is  to  be  determined  largely  b)  ascertaining  whether 
the  gross  amount  of  traffic  carried  on  those  rates  affords  the  carrier, 
above  its  operating  expenses  and  taxes,  a  reasonable  return  upon 
the  fair  value  of  its  property.  But  whether  it  lies  within  the  possi- 
bilities of  some  system  of  accounts  that  may  be  devised,  and  that 
is  strongly  denied  by  eminent  writers  on  railway  problems,  certainly 
the  present  state  of  the  science  of  railway  accounting  does  not  enable 
us  upon  any  such  basis  to  fix  with  certainty  a  reasonable  rate  upon  a 
particular  conmiodity  between  two  points.  And  neither  the  com- 
plainant nor  the  defendants  have  pretended  to  analyze  the  operating 
expenses  and  taxes  of  the  defendants  with  a  view  to  assigning  to  the 
particular  traffic  now  under  consideration  a  definite  proportion  of 
those  expenses  as  a  factor  for  fixing  a  reasonable  rate.  We  are  left  by 
both  parties  to  arrive  at  a  conclusion  as  to  the  reasonableness  of  the 
rate  complained  of  solely,  as  counsel  for  the  complainant  puts  it,  by 
the  exercise  of  our  judgment,  enlightened  by  experience  and  by  sudi 
evidence  as  the  parties  have  adduced  that  tends  to  aid  us.  TUs  evi- 
dence consists  almost  entirely  of  a  comparison  of  the  rate  attacked 
with  other  rates.  And  in  making  these  comparisons  counsel  for  the 
respective  parties  proceed  upon  different  methods. 

Counsel  for  complainant  contends  that  where  a  rate  is  tested  in  that 
manner  the  comparison  should  be  with  rates  on  the  same  commodity, 
even  though  in  a  different  direction  and  in  widely  separated  parte  of 
the  country.  This  view  he  illustrates  by  comparing  a  movement  of 
live  hogs  from  Broken  Bow,  Nebr.,  to  Seattle,  a  distance  of  1,6M 
miles,  with  a  movement  of  the  same  commodity  from  Broken  Bow  to 
Xew  York  City,  a  distance  of  1,G33  miles.  On  the  former  movement 
the  rate  of  $170  applies.  On  a  movement  to  New  York  the  rate  is 
74  cents  per  100  pounds,  which  is  equivalent  to  a  rate  of  $125.80  for  a 
single-deck  car  with  a  minimiun  of  17,000  pounds.  From  this  com- 
parison counsel  draws  the  inference  that  the  rate  here  jittaeked  is 
excessive  and  unlawful.  The  defendants  insist  on  the  other  hand 
that  the  74-cent  rate  to  New  York  is  a  mere  paper  rate  under  which 
no  traffic  moves,  and  is  made  up  of  the  combination  of  locals  on  Chi- 
cago. And  it  i^  doubtless  true  that  there  is  no  through  movement 
of  ho^s  to  Xew  York  and  that  the  through  rate  is  a  pa|>er  rate.  But 
it  is  not  improbable  that  some  hogs  are  shipped  from  Broken  Bow  to 
Chicago.  xVnd  for  that  haul,  a  distance  of  727  miles,  where  the 
traffic  conditious  are  more  nearly  similar  to  the  conditions  between 
Broken  Bow  and  Seattle  than  are  the  conditions  between  Chicago  anH' 
New  York,  the  local  used  in  the  74-cent  combination  is  44  cents, 
equivalent  to  $74.80  per  car  of  17,000  pounds,  which  is  at  practically 
the  same  rate  per  ton  per  mile  as  the  $170  rate  to  Seattle.  Other  com- 
parisons are  made  by  the  complainant  of  rates  on  hogs  and  cattle  but 
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all,  as  heretofore  stated,  are  on  eastbound  movements  except  one  rate 
of  $150  on  live  hogs  in  single-deck  cars  from  Fort  Worth  and  points 
in  Kansas  and  Oklahoma  to  Los  Angeles  and  San  Francisco;  and  this 
rate  on  November  10,  1904,  was  advanced  to  $170,  the  same  rate  of 
which  complaint  is  here  made. 

In  discussing  these  comparisons  of  the  rate  in  question  with  rates 
on  eastbound  movements,  coun^  analyzes  at  some  length  the  con- 
ditions of  traffic  in  the  east  and  those  prevailing  in  the  west.  He 
contends  that  the  density  of  the  traffic  in  the  west  is  greater',  that 
the  trains  are  heavier,  and  the  percentage  of  earnings  to  operating 
expenses  less.  To  prove  the  correctness  of  these  contentions  the 
complainant  has  £led  in  the  record  numerous  train-consist  sheets, 
together  with  statements  of  freight  tonnage  and  freight  revenues  of 
the  defendant  companies,  based  on  reports  made  to  the  Commis- 
sion. But  we  shall  not  endeavor  here  critically  to  examine  these 
tables.  Upon  information  that  has  reached  the  Commission  in  many 
cases  and  in  a  variety  of  forms,  it  is  dear  that  the  conditions  of 
transportation  east  of  the  Missouri  Biver,  so  far  as  they  affect  rates, 
differ  very  materially  from  conditions  west  of  the  river.  Obviously 
a  more  forceful  basis  of  comparison  is  on  westbound  rates  oa  the 
same  or  related  commodities  and  in  the  same  or  adjacent  territory. 

There  is  a  natural  relation  between  the  westbound  rate  on  live 
hogs  and  the  westbound  rate  on  their  products.  The  two  commodi- 
ties are  competitive,  and  in  fixing  the  rate  on  one  its  relation  to  the 
rate  on  the  other  can  not  fairly  be  disregarded.  An  improjyer  ad- 
justment of  that  relation  in  this  case  would  necessarily  work  to  the 
disadvantage  either  of  the  packer  on  the  Missouri  River  or  the 
packer  on  the  Pacific  coast.  As  shown  in  the  table  reproduced 
above,  the  rate  on  packing-house  products  in  carloads  from  Mis- 
souri Eiver  points  to  Seattle  has  been  maintained  at  $1.60  per  100 
pounds  for  more  than  ten  years.  And  as  the  present  rate  of  $170 
on  live  hogs  is  less,  as  heretofore  shown,  than  the  rate  has  been 
during  the  same  period,  it  follows  that  the  present  relation  of 
the  rates  on  the  two  commodities  is  more  to  the  advantage  of 
the  complainant  than  it  has  been  at  any  time.  It  is  admitted  in 
the  complaint  that  the  present  rate  on  packing-house  products  is 
a  proper  rate,  and  that  the  relation  between  that  rate  and  the  former 
rate  of  $261  on  live  hogs  in  double-deck  cars  of  36  feet  in  length  is 
also  properly  adjusted.  As  before  stated,  the  latter  rate  is  equivalent 
to  a  rate  of  $170  on  single-deck  cars.  It  follows,  therefore,  that  the 
relation  is  a  proper  one  with  respect  to  the  present  rate  of  $170  on 
live  hogs.  While  the  complainant  objects  to  this  inference,  its  force 
was  not  strongly  denied  on  the  argument.  It  was  then  contended 
by  the  complainant  that  even  though  the  relation  between  the  present 
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rate  on  hog  products  and  the  present  rate  on  live  hogs  may  be  a 
proper  one,  this  is  no  reason  why  the  rate  on  live  hogs  should  not  be 
reduced  if,  as  it  contends,  that  rate  in  itself  is  excessive.  It  is  urged 
that  the  rate  on  live  hogs  considered  by  itself  is  excessive  and  should 
be  reduced,  even  though,  in  order  that  the  relation  between  the  two 
rates  may  be  preserved,  the  reduction  would  result  in  pulling  down 
the  rate  on  packing-house  products  also.  "  If  I  were  arguing  the 
case  from  the  standpoint  of  both  articles  of  traffic,"  says  counsel  on 
the  oral  argument,  '^  I  should  undertake  to  show  that  both  of  them 
are  entirely  too  high."  But  no  evidence  was  offered  touching  the 
reasonableness  of  the  rate  on  packing-house  products. 

Further  comparisons  were  made.  Lists  of  rates  on  various  rep- 
resentative commodities  were  offered  in  evidence  both  by  the  com- 
plainant and  by  the  defendants.  In  each  case  the  rate  on  live  hogs 
is  low  and  the  rates  on  hog  products  are  high  as  compared  with  the 
rates  on  the  great  majority  of  the  other  commodities  enumerated. 
Each  list  shows  that  the  rates  on  some  commodities  are  higher  and 
on  other  commodities  lower  than  the  rates  on  live  hogs,  and  that 
is  about  all  that  is  shown.  In  other  words,  we  are  still  left  to  ascer- 
tain what  is  a  proper  rate  on  live  hogs  between  the  points  in  question. 
The  most  satisfactory  comparison  in  any  such  controversy  is  with 
rates  on  the  same  product  in  the  same  direction.  But,  aside  from  the 
relation  between  the  rate  here  challenged  and  the  rates  on  hog  prod- 
ucts westbound,  the  only  direct  comparison  of  that  kind  disclosed  by 
our  investigations  of  the  records  of  the  Commission  is  with  the  rate 
on  live  ho^  from  these  same  Missouri  River  points  to  California  ter- 
minals. The  tariff  schedules  show  that  there  is  now  in  effect  a  rate 
of  $200  on  30-foot  single-deck  cars.  As  compared  with  this  rate 
it  is  manifest  that  the  rate  of  $170  on  36-foot  cars  to  Seattle,  a  prac- 
tically equal  distance,  can  not  be  said  to  be  unreasonable  or  excessive. 

Other  elements  and  factors  touching  the  rate  in  question  and  its 
reasonableness  are  discussed  in  the  record  and  were  referred  to  on 
the  argument ;  but  it  will  not  be  necessary  to  consider  them  in  detail 
or  to  take  up  one  by  one  the  several  contentions  forcefully  advanced 
by  learned  counsel  in  support  of  the  complainant's  theory  of  the 
case.  It  will  suffice  to  say  that  upon  a  review  of  the  whole  record  we 
are  of  the  opinion  that  the  complaint  is  not  supported  by  the  testi- 
mony, and  that  the  rate  complained  of  is  not  out  of  line  with  other 
rates  on  the  same  commodity  in  the  same  direction  to  which  refei*ence 
has  been  made.  Nor  is  it  out  of  line  with  the  rates  on  packing-house 
products,  the  two  commodities  being  competitive.  Moreover,  we  are 
impressed  by  the  fact  that  under  the  rate  complained  of  live  hogs 
have  been  able  to  move  freely  to  the  complainant  at  Seattle  and  in 
increasing  volume.    The  testimony  of  Mr.  Frye  shows  that  during 
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1905,  after  the  $170  rate  was  established,  his  company  received  8^ 
carloads  of  hogs;  during  1906  about  630  carloads;  and  the  shipments 
before  the  hearing  in  1907  gave  promise  of  a  large  increase  in  the 
number  of  carloads  during  that  year.  In  the  absence  of  more  definite 
proof  we  are  unable  to  say  that  a  rate  that  produces  these  results  is 
an  unreasonable  rate.  Moreover,  while  that  rate  has  permitted  an 
increase  in  the  volume  of  west-bound  shipments  of  live  hogs,  it  has 
not  resulted  in  an  increase  of  the  west-bound  shipment  of  hog  prod- 
ucts, as  might  be  expected  were  the  rate  on  the  live  animal  unreason- 
ably high.  Definite  figures  were  offered  by  the  defendants  tejiding 
to  show  that  there  had  been  no  material  increase  during  the  last  five 
years  in  the  shipment  of  hog  products  from  Missouri  Biver  points  to 
the  North  Pacific  coast.  It  may  be  well  to  add  that  in  reaching  this 
conclusion  as  to  the  present  rate-adjustment  we  have  not  been  un- 
mindful of  the  alleged  shrinkage  in  the  weight  of  hogs  while  in 
transit,  concerning  which  much  is  said  in  the  record;  nor  have  we 
overlooked  the  complainant's  demand  for  a  restoration  of  the  double- 
deck  service  and  the  reestablishment  of  a  double-deck  carload  rate. 
The  two  questions  are  closely  related.  The  usual  carload  weight  for  a 
single-deck  car  is  17,000  pounds,  and  for  a  double-deck  car  26/X)0 
pounds.  The  contention  is  that  if  the  26,000  pounds  of  live  animate 
be  distributed,  13,000  pounds  to  each  deck  of  a  double-deck  car,  there 
will  be  more  room  in  which  to  feed  and  rest  the  hogs  than  is  possible 
when  17,000  pounds  of  the  live  animal  are  loaded  into  a  single-deck 
car ;  that  the  double-deck  cars  could  go  through  to  d^ination  with- 
out unloading  the  hogs  to  feed  and  rest  them;  that  this  would  result 
in  a  faster  service,  estimated  at  two  days  less  than  the  single-deck 
service,  and  in  a  consequent  diminished  weight  shrinkage,  estimated 
at  $35  less  per  car  than  the  shrinkage  in  single-deck  cars;  and  that  in 
view  of  the  alle^ifed  excessive  shrinkage  in  single-deck  cars  the  value 
of  the  service  rendered  to  the  shipper  in  transporting  hogs  in  a  car 
of  that  kind  is  less  than  the  value  of  the  service  rendered  in  ti^nsport- 
inof  them  in  double-deck  cars,  and  would  therefore  justify  a  less  rate. 
This  is  the  substance  of  the  argument  made  by  the  complainant's 
counsel  in  discussing  the  question  of  shrinkage.  But  it  all  proceeds 
on  the  theory  that  double-deck  cars  could  go  through  to  destination, 
with  advanta^re  to  the  shipper,  without  unloading  the  hogs  for  feed- 
in<r  and  restin^::  and  also  on  the  presumption  that  return  loadings 
will  always  he  available  for  double-deck  cars.  And  on  both  these 
points  we  find  the  evidence  far  from  convincing.  While  hogs  are 
fre(|uently  carried  in  double-deck  cars,  and  it  is  entirely  practical  to 
transport  them  in  that  way,  we  do  not  think  sufficient  grounds  are 
shown  of  record  to  justify  us  in  requiring  the  defendants  to  furnish 
such  si>ecial  equipment  for  so  long  a  haul,  in  the  absence  of  some  assur- 
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ance  of  a  return  loading  for  such  equipment.    And  no  such  assurance 
is  to  be  found  in  the  record. 

It  follows  from  what  has  been  said  that  no  sufficient  grounds  have 
been  shown  for  disturbing  the  present  rate  of  $170 ;  or  for  an  award 
of  damages  on  the  1,259  carloads  of  complainant's  hogs  that  moved 
under  that  rate;  or  for  the  alleged  shrinkage  in  the  weight  of  the 
hogs  that  moved  in  single-deck  cars.  The  record  discloses,  how- 
ever, that  during  the  month  of  August,  1904,  the  complainant  shipped 
to  itself  at  Seattle  10  carloads  of  hogs  originating  at  Ansley,  Au- 
rora, Broken  Bow,  and  Central  City,  Nebr,,  under  the  then  pub- 
lished rate  of  $200  for  a  30-foot  single-deck  car.  This  is  equivalent 
to  a  rate  of  $240  for  a  36-foot  single-deck  car,  which  rate,  when  com- 
pared with  the  $170  rate  for  a  36-foot  single-deck  car  made  effective 
a  few  months  after  these  shipments  moved,  was  clearly  excessive. 
On  these  10  carloads  we  are  of  the  opinion  that  the  complainant  is 
entitled  to  reparation  at  the  rate  of  $70  a  car.  The  additional  profits 
on  the  hogs  which,  as  it  is  claimed,  the  complainant  would  have 
been  able  to  ship  during  the  years  1903  and  1904  had  the  defendants 
maintained  a  lower  rate  during  that  period,  rest  wholly  in  conjectoie 
and  speculation ;  and  such  testimony  can  not  be  accepted  as  a  sufficient 
basis  for  an  order,  even  if  it  be  assumed  that  the  authority  of  the 
Commission  extends  to  claims  of  that  nature.  It  is  alleged  in  the 
petition,  as  heretofore  pointed  out,  that  the  local  rates  from  produce 
ing  points  on  branch  lines  are  added  to  the  through  rate  of  $170, 
and  thus  produce  an  unreasonably  high  rate  from  those  points;  but 
the  allegation  was  not  discussed  on  the  argument.  We  therefore  re- 
frain from  passing  upon  it  now,  although  we  incline  to  the  opinion 
that,  in  harmony  with  the  established  custom  of  making  group  rates 
for  transcontinental  traffic  and  in  view  of  the  long  haul  here  involved, 
the  rate  from  such  local  points  to  the  junctions  with  the  main  line 
ought  to  be  absorbed  in  the  through  rate. 

An  order  will  be  entered  in  conformity  with  these  conclusions. 
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No.  1213. 
WILLIAM  MORTI 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY. 


SubmiUed  March  tS,  1908.    Decided  April  13, 1908. 


Rate  of  34  cents  per  100  pounds  exacted  by  defendant  for  the  transportation  of  cattle 
from  Leon,  Kans.,  to  Chicago,  111.,  found  unreasonable  to  the  extent  of  2}  cents 
per  100  pounds,  and  reparation  in  the  sum  of  $38.50  awarded  to  complainant. 

T.  A,  Kramer  and  Oeorge  J.  Benson  for  complftinant. 
WiUiam  EUis  for  defendant. 

Report  of  the  Coicmission. 

Lane,  Commissioner:' 

The  subject-matter  of  complaint  in  this  case  is  the  charge  which 
was  exacted  by  defendant  for  the  transportation  of  seven  carloads 
of  cattle  from  Leon,  Eans.,  to  Chicago,  HI.  The  weight  of  the  cattle 
was  154,000  pounds,  the  rate  applied  34  cents  per  100  pounds,  and 
the  total  charge  exacted  for  the  transportation  $523.60.  Com- 
plainant claims  this  was  excessive  to  the  extent  of  2^  cents  per  100 
pounds,  or  S38.50,  and  asks  an  award  of  reparation  for  the  latter  sum. 

The  jurisdiction  of  the  Commission  over  the  parties  and  subject- 
matter  of  complaint  is  admitted,  and  other  material  allegations  con- 
tained in  the  complaint  are  in  substance  that  on  November  14,  1906, 
complainant  shipped  7  carloads  of  cattle  over  the  lines  of  railway  of 
defendant  and  its  connection,  the  St.  Louis  &  San  Francisco  Rail- 
road Company,  from  Leon,  Kans.,  to  Chicago,  111.;  that  said  ship- 
ment passed  over  the  line  of  the  St.  Louis  &  San  Francisco  Railroad 
Company  from  Leon  to  Kansas  City,  Mo.,  and  over  "line  of  defendant 
from  the  latter  point  to  Chicago;  that  complainant  was  induced  by 
defendant's  live-stock  agent  to  route  the  shipment  as  above;  that 
at  the  time  of  sliipment  there  was  in  force  from  Leon  to  Chicago  over 
the  lines  of  railway  of  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany and  the  Chicago,  Rock  Island  &  Pacific  Railway  Company  a 
rate  of  SIJ  cents  per  100  pounds  applicable  to  the  transportation  of 
cattle ;  that  said  agent  assured  complainant  the  rate  of  31 }  cents  would 
be  protected  by  defendant  if  shipment  was  made,  as  above,  over 
the  St.  Louis  &  San  Francisco  line  and  defendant's  line,  notwith- 
standing which  defendant  exacted  for  such  transportation  34  cents 
per  100  pounds,  which  was  made  up  of  two  local  rates^  namely,  one 
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from  Leon  to  Kansas  City,  another  from  Kansas  City  to  Chicago. 
It  is  further  alleged  in  the  complaint  that  the  weight  of  the  cattle 
was,  as  above  stated,  154,000  pounds;  that  said  rate  of  34  cents  was 
excessive  to  the  extent  of  2^  cents,  and  that  complainant  was  there- 
fore overcharged  to  the  extent  of  $38.50. 

In  its  original  answer  to  the  complaint  defendant  denied  that  any 
representative  of  its  company  ever  '* lawfully"  quoted  a  rate  of  31^ 
cents  from  Leon  to  Chicago,  previous  to  January  9,  1907,  but  averred 
that  previous  to  said  January  9  the  lawfully  published  tariff  from 
Leon  to  Chicago  w^  34  cents,  or  the  combination  of  locals  as  above 
via  Kansas  City. 

Subsequently,  however,  defendant  filed  an  amended  answer,  the 
first  and  second  paragraphs  of  which  read  as  follows: 

Now  comes  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  by  William 
Ellis,  its  attorney,  and  for  its  amended  answer  to  the  petition  of  the  complainant  in 
the  above-entitled  cause  admits  the  facts  therein  alleged  concerning  the  movement  of 
the  shipment  therein  set  forth,  and  while  averring  that  in  the  absence  of  modifying 
circumstances  and  conditions  the  rates  provided  for  the  transportation  of  cattle  be- 
tween Leon,  Kans.,  and  Chicago,  111.,  are  just  and  reasonable  rates,  it  admits  that  on 
account  of  the  existence  of  competitive  conditions  tliat  the  application  of  the  zate  of 
84  cents  as  set  forth  in  said  complaint  was  in  fact  unreasonable  and  excessiYe,  but  this 
defendant  avers  that  the  rate  of  34  cents  per  100  pounds  was  the  only  rate  which,  at  the 
time  said  shipment  moved,  this  defendant  could  have  lawfully  charged  of  coUected 
for  the  transportation  of  said  freight. 

That  thereafter  and  effective  January  9,  1907,  we  concurred  in  the  St.  Louia  A  San 
Francisco  Railroad  Company  Tariff  I.  C.  C.  No.  3273,  which  is  our  G.  F.  D.  No.  3428>A, 
which  names  a  through  rate  of  31i  cents  on  cattle  from  Leon,  Kans.,  to  Chicago,  111. 

When  the  amended  answer  w^as  sent  to  the  office  of  the  Com- 
mission, for  filing,  it  was  accompanied  by  a  stipulation  signed  by 
counsel  of  the  parties,  both  complainant  and  defendant.  The  body 
of  the  stipulation  reads  as  follows: 

It  is  agreed  by  the  parties  hereto  that  the  above-entitled  case  may  be  determined 
upon  the  pleadings  and  without  hearing,  the  filing  of  briefs  and  presentation  of  aigu- 
ment  being  hereby  waived  by  each  of  the  parties. 

At  the  time  said  shipment  moved  there  was  in  effect,  from  Leon  to 
Chicago,  over  the  lines  of  the  St.  Louis  &  San  Francisco  Railroad 
Company  and  the  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
a  rate  on  cattle  of  3U  cents  per  100  pounds.  The  distance  from 
Leon  to  Kansas  City  over  the  St.  Louis  &  San  Francisco  line  is 
about  265  miles,  and  over  defendant's  line  from  the  latter  point  to 
Chicago  approximately  500  miles,  making  a  total  of  765  miles.  A 
rate  of  SH  cents  would  therefore  afford  a  rate  per  ton  per  mile  of 
about  8i  mills. 

Previous  to  the  passage  of  the  Hepburn  Act  it  was  the  practice  of 
carriers  to  insert  in  the  schedules  of  rates  and  charges  published  by 
them  notices  to  the  effect  that  if  rates  named  as  applicable  between 
certain  points  were  greater  than  the  rates  contemporaneously  applied 
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between  the  same  points  oyer  other  routes  the  lower  rates  would  be 
protected  regardless  of  such  publication,  and  in  some  instances  car- 
riers protected  such  lower  rates  even  where  their  schedules  did  not 
contain  notices  to  that  effect.  However,  after  the  passage  of  that  act 
and  the  promulgation  by  this  Commission  of  rules  requiring  carriers  to 
include  in  their  schedules  all  matters  affecting  rates  of  transportation 
and  to  so  arrange  their  schedules  that  not  more  than  one  rate  would 
be  applicable  at  any  time  to  the  transportation  of  a  particular  class  of 
traffic  between  certain  points,  the  practices  above  referred  to  were 
discontinued. 

Although  rates  of  transportation  can  not  be  varied  by  wrong 
quotations  made  by  railway  officials,  upon  consideration  of  all  the 
circumstances  disclosed  by  the  record,  including  the  admission  of  the 
defendant  above  referred  to,  we  are  of  the  opinion,  and  find,  that  the 
rate  of  34  cents  per  100  pounds  exacted  by  defendant  was  unreason- 
able to  the  extent  it  exceeded  31^  cents,  and  that  complainant  is 
entitledto  reparation  in  the  sum  of  $38.60,  this  being  2^  cents  per  100 
pounds  on  154,000  pounds,  the  weight  of  the  shipment  in  question. 

On  January  9,  1907,  defendant  in  connection  with  the  St.  Louis  & 
San  Francisco  Railroad  Company  established  and  put  in  force  from 
Leon  to  Chicago,  and  those  carriers  have  since  maintained  in  force 
over  their  lines  of  railway  between  said  points,  a  rate  on  cattle  of  8H 
cents  per  100  pounds.  The  complaint  in  this  case  was  filed  on 
August  22,  1907.  Where  a  reduction  in  a  rate  like  that  above 
referred  to  is  made  before  complaint  is  filed,  or  after  filing  of  complaint 
and  answer,  but  before  hearing,  it  is  the  practice  of  the  Commission  to 
issue  an  order  requiring  that  the  lower  rate  be  the  maximum  charge 
applied  during  a  definite  period  of  time,  usually  two  years  from  the 
date  the  rate  is  made  effective.  In  this  case,  however,  no  such  order 
will  be  made,  since  the  rate  of  31^  cents  is  a  joint  rate  and  one  of  the 
parties  thereto,  the  St.  Loub  &  San  Francisco  Railroad  Company,  is 
not  a  party  to  the  record. 

The  charge  for  transportation  found  imreasonable  is  the  through 
rale  from  Leon  to  Chicago  of  34  cents  per  100  pounds.  It  will  be 
seen  that  the  transportation  was  over  the  line  of  the  St.  Louis  & 
San  Francisco  Railroad  Company  from  Leon  to  Kansas  City,  but 
the  entire  charge  for  the  transportation  from  Leon  to  Chicago  was 
exacted  and  collected  from  complainant  by  defendant  at  Chicago. 
We  therefore  consider  it  proper  to  require  the  defendant  to  pay  to 
complainant  the  full  amount  of  the  reparation  awarded,  but  this 
will  not  prevent  the  defendant  and  the  St.  Louis  &  San  Francisco 
Railroad  Company  from  making  such  arrangements  between  them- 
selves as  they  may  wish  to  concerning  payment  of  said  reparation. 

An  order  in  accordance  ¥rith  the  views  herein  expressed  will  be 
issued. 
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No.  1068. 
PATRICK  BANNON 

V. 

SOUTHERN  EXPRESS  COMPANY. 


Submitted  April  9,  1908.    Decided  May  4, 1908. 


Defendant's  regulations  as  to  contents  of  packages  shipped  under  estimated  weights 
have,  in  the  past,  been  disregarded  by  complainant  and  laxly  enforced  by  defend- 
ant, resulting  in  chaises  less  than  provided  in  tariff  for  actual  weight  shipped. 
Upon  correction  of  those  irregularities  complaint  was  made  that  nte  was  unreft- 
sonable  and  reparation  was  demanded;  Heldy  That  the  rate  is  not  unreaaonable 
and  that  where  a  shipper  has  in  effect  received  a  reduced  rate  on  account  of  hia 
own  and  carrier's  irregularities,  correction  of  those  irregularitieB  can  not  be  made 
the  basis  for  an  award  of  reparation.    Complaint  dismissed. 

Patrick  Bannon  for  complainant  in  person. 
B.  C.  Alston  and  W.  E.  Eay  for  defendant. 

Report  of  the  Commission. 

Clark,  Commissioner: 

The  complaint  in  this  proceeding  alleges  that  the  defendant's  rate 
on  fish  in  sugar  barrels,  flour  barrels,  and  tubs  from  Haines  City,  Fla., 
to  St.  Louis,  Mo.,  is  unjust  and  unreasonable  in  that  about  September 
20,  1906,  it  was  raised  to  3  cents  per  pound,  when  for  the  ten  years 
previous  thereto  the  rate  had  been  $6  per  sugar  barrel,  $4.50  per  flour 
barrel,  and  S3. 50  per  tub.  Reparation  is  asked  in  the  sum  of  $46.19 
on  account  of  alleged  increase. 

It  is  charged  that  giving  shippers  of  ten  or  more  packages  of  fish  a 
less  rate  than  ship})ers  of  single  packages  is  an  unjust  discrimination 
to  the  latter,  and  that  deduction  of  only  25  per  cent  from  the  weight  of 
packages  as  an  allowance  for  ice  operates  unjustly,  as  considerably 
more  ice  is  used.  In  its  answer  defendant  states  that  fresh  fish  are 
shipped  from  Florida  points  in  barrels,  the  rate  for  which  is  com- 
puted on  a  basis  of  $3  per  100  pounds,  which  is  low  considering  that  fish 
are  carried  on  fast  passenger  trains.  The  rate  on  fresh  fish  between 
points  involved  in  the  complaint  by  ordinary  freight  train  is  $2  per 
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100  pounds,  and  defendant's  contracts  with  the  rail  carriers  provide 
that  its  charges  must  be  at  least  50  per  cent  higher  than  the  rail- 
carriers'  rates  on  the  same  commodity.  It  is  also  stated  that  there 
has  been  no  change  in  the  rate  on  fish  from  Haines  City,  fla.,  to  St. 
Louis,  Mo.,  since  November  15,  1900.  There  are  three  routes  via 
which  shipments  are  made.  Tlie  distance  is  approximately  1,200 
miles. 

Reference  is  made  in  the  answer  to  the  fact  that  the  subject  of 
complaint  had  been  before  the  Commission  in  an  informal  way  and 
the  statement  contained  in  the  correspondence  was  reiterated  to  the 
effect  that  the  burden  of  the  complaint  as  understood  by  the  defend- 
ant is  that  complainant  has  been  in  the  habit  of  putting  more  than 
200  pounds  of  fish  in  a  sugar  barrel  and  agents  of  the  defendant  did 
not  detect  it,  or,  if  they  did  detect  it,  did  not  put  a  stop  to  it. 

Attached  to  the  answer  is  tariff  of  Southern  Express  Company 
issued  November  15,  1900,  rate  sheet  No.  563,  marked  effective 
on  receipt  from  Haines  City,  fla.,  to  various  points  in  states  named. 
This  tariff  provides  rate  to  St.  Louis,  as  follows: 

Per  sugar  barrel $6.00 

Per  flour  barrel 4,75 

Per  lOOpoundfl 8.75 

Ten-barrel  lots,  one  shipper,  one  consignee 5.75 

The  tariff  contains  provisions  that: 

These  rates  contemplate  the  transportation  of  200  pounds  d  fish  per  Bugar  band, 
and  150  pounds  net  fish  per  flour  barrel. 
All  shippers  must  be  notified  that  the  rates  quoted  will  not  apply  on  shipments 

containing  in  excess  of  the  above  named  net  weights  of  fish. 

Apply  the  rate  per  100  pounds  on  fish  in  half  barrels  and  boxes,  and  when  ice  is 
used  for  preservation  add  25  per  cent  to  net  weight,  unless  actual  gross  weight  is  less 

at  time  of  shipment. 

Hearing  was  had  at  Jacksonville,  Fla.,  February  12,  1908. 

Haines  City  is  located  on  the  Atlantic  Coast  line  Railroad  in  Polk 
County,  Fla.  It  is  187  miles  south  of  Jacksonville,  from  which  point 
the  rate  to  St.  Louis  per  standard  sugar  barrel  is  $5.  The  com- 
plainant is  an  orange  grower  having  a  grove  of  25  acres.  He  owns  a 
private  lake  in  which  he  captures  the  fish  he  markets.  The  services 
of  his  family  are  employed  in  catching  the  fish;  they  are  hauled  to 
the  station  by  his  own  team,  which  is  also  used  in  hauling  ice. 

The  fish  season  is  usually  from  September  25  to  April  15.  Com- 
plainant kept  no  record  of  the  number  of  barrels  shipped  per  year,  but 
it  is  stated  to  have  been  between  50  and  60.  The  shipments  accord- 
ing to  the  complainant  were  not  weighed  and  it  appears  that  it  would 
be  impossible  for  the  agent  of  the  express  company  to  find  out  how 
many  pounds  of  fish  were  contained  in  a  barrel  except  by  unpacking 
the  barrel,  separating  the  fish  from  the  ice,  and  weighing  them. 
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Complainant  testified  that  before  the  Hepburn  law  was  enacted  he 
shipped  on  an  average  of  275  pounds  net  of  fish  in  a  sugar  barrel 
and  then  filled  the  barrel  with  ice,  making  the  gross  weight  from  375 
to  400  pounds  per  barrel,  the  amount  of  ice  depQjading  upon  the 
weather;  that  approximately  the  same  condition  existed  as  to  flour 
barrels  and  tubs  and  that  a  fiat  rate  of  $6,  $4.50,  and  $3.75  for  sugar 
barrel,  fiour  barrel,  and  tub,  respectively,  was  charged  no  matter  how 
many  pounds  of  fish  were  contained  in  the  receptacle;  that  he  did 
not  know  of  anyone  or  any  point  getting  a  better  rate  than  was 
given  to  him,  and  that  the  10-barrel  rate  was  open  to  everybody. 

Shippers'  statement  of  net  weight  was  usually  taken.  The  amount 
of  ice  used  depended  upon  the  locality;  in  some  localities  ice  was 
more  expensive  than  in  others  and,  therefore,  some  shippers  fiUed 
the  barrel  to  capacity  while  others  did  not.  The  defendant  has 
never  limited  the  amount  of  ice.  The  average  weight  of  a  barrel 
containing  200  pounds  of  fish  would  be  from  312  to  325  pounds. 
The  route  agent  of  the  defendant  testified  that  he  had  called  upon 
the  complainant  and  informed  him  that  the  defendant  objected  to  his 
shipping  more  than  200  pounds  of  fish  in  a  barrel;  that  the  rate  was 
$6  a  barrel ;  and  such  notice  was  given  complainant  three  times.  In 
1907  said  agent  went  to  Haines  City  with  the  express  purpose  of 
notifying  complainant  that  he  must  discontinue  the  practice  of  put- 
ting too  much  fish  in  his  barrels,  otherwise  the  matter  would  be 
reported  to  the  Commission.  On  January  10,  1902,  and  at  various 
times  thereafter,  circulars  were  issued  advising  that  sugar  barrels 
should  contain  no  more  than  200  pounds  net  fish  waybilled  at  250 
pounds,  and  flour  barrels  150  pounds  net  fish  waybilled  at  187  pounds. 

Complainant  testified  that  the  rate  on  fish  of  3  cents  per  pound 
shi])])cd  in  su<2:ar  barrels  and  1^  cents  on  all  in  excess  of  200  pounds  was 
based  on  the  billing  of  the  agent  and  letter  from  the  general  superin- 
tendent; that  there  had  been  three  changes  since  the  express  companies 
were  brought  under  the  law;  the  first  a  rate  of  3  cents,  flat;  the  next 
when  the  route  agent  came  to  see  him,  after  which  the  practice  of 
weijijhing  fish  was  commenced,  and  later  the  allowing  of  50  pounds 
for  the  barrel  and  ice.  The  published  tariff  of  defendant  does  not 
show  a  rate  of  1 J  cents  per  pound  for  all  in  excess  of  200  pounds. 

Bills  of  lading  and  expense  bills  of  shipments  of  fish  from  Haines 
City  since  November  15,  1906,  at  rate  of  3  cents  on  200  pounds  and 
1  h  cents  on  all  in  excess  thereof  were  requested  at  the  hearing,  but 
were  not  furnished,  by  complainant.  He  states  that  he  was  unable 
to  furnish  the  oriij:inals  and  that  when  he  called  for  copies  the  agent 
at  Haines  City  informed  him  that  the  records  were  in  possession  of 
the  superintendent  at  Savannah.  The  defendant  stated  that  copies 
of  the  billing  of  all  shipments  from  Haines  City  to  St.  Louis  since 
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the  passage  of  the  act  would  be  forwardedi  but  they  hi^e  not  as 
yet  been  received.  If  the  billing  called  for  should  .show  shipments 
since  November  15,  1906,  at  the  rates  testified  to  by  complainant, 
it  would  prove  that  shipments  had  moved  at  unlawful  rates. 

Complainant  now  submits  various  reports  of  sales  from  consignees 
at  St.  Louis  in  1905,  1906  and  1908,  which  show  net  weight  of  fish 
in  sugar  barrels  considerably  over  200  pounds,  express  charges  $6 
per  barrel;  and  tubs,  apparently  above  175  pounds,  express  charges 
$3.75.  Some  accounts  of  sales  show  express  charges  at  the  rate  of 
$6  plus  li  cents  for  excess  above  200* pounds.  These  exhibits  were 
not  the  ones  called  for  at  the  hearing.  They  are  statements  made 
up  by  one  not  a  party  to  the  record;  are  not  binding  on  the  defend- 
ant and  have  no  probative  force  as  evidence. 

Complainant's  allegation  that  the  rate  has  been  increased  is  not 
sustained  by  the  evidence.  The  tariff  containing  the  rates  com- 
plained of  has  been  in  effect  since  November  15,  1900,  and  was  filed 
with  the  Commission  November  15,  1906.  But  it  is  apparent  that 
prior  to  the  time  at  which  defendant  was  brought  under  the  act 
to  regulate  conunerce,  notwithstanding  notices  and  written  instruc- 
tions to  its  agents  that  the  sugar-barrel  rate  contemplated  but 
200  pounds  of  fish,  its  tariff  provisions  relating  thereto  were 
not  observed.  The  defendant  lays  stress  upon  the  fact  that 
earnest  endeavors  were  made  by  it  to  have  the  shippers  conform 
to  its  regulations  in  packing  for  shipment,  but  it  states  those 
regulations  have  been  disregarded  in  many  instances.  The  fact 
that  the  regulations  were  not  complied  vnth  by  the  complain- 
ant resulted  in  his  obtaining  transportation  of  a  greater  weight  of 
fish  at  the  rate  per  barrel  than  was  contemplated.  The  defendant 
contends  that  it  is  entitled  to  the  credit  of  attempting  to  enforce 
the  provisions  of  the  law  under  which  it  now  operates,  and  it  appears 
that  honest  attempt  has  been  made  to  bring  about  compUance 
with  tariff  provisions.  It  is  manifestly  impracticable  to  weigh  the 
fisli  in  every  barrel  in  order  to  determine  in  each  instance  whether 
or  not  the  contemplated  weight,  or  any  excess  thereof,  is  contained  in 
the  package.  The  law  places  the- same  obligation  upon  the  shipper 
as  upon  the  carrier  to  observe  lawful  tariff  provisions.  Any  willful 
false  representation  of  the  contents  of  a  package  on  part  of  a  shipper 
is  pr(^hibited  by  the  law,  denominated  as  a  fraud,  and  declared  to  be  a 
misdemeanor;  and  the  shipper  convicted  thereof  is  subject  to  fine  or 
imprisonment,  or  both,  in  the  discretion  of  the  court. 

The  tariff  referred  to  limited  the  amoimt  of  ice  to  be  shipped  with 
fish  to  25  per  cent  of  the  weight  of  the  fish.  The  actual  practice  has 
been  to  i)ermit  50  or  60  per  cent  to  be  used.  Defendant  has  no  tariff 
provision  which  justifies  this  practice,  and  if  it  is  to  be  continued 
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the  allowance  of  the  larger  amount  of  ice  must  be  provided  for  in 
tariflF. 

The  practice  of  the  defendant  is,  when  that  is  necessary  for  the 
preservation  of  fish,  to  re-ice  in  transit,  charging  the  market  price 
for  ice  at  the  locaUty  where  such  re-icing  is  done;  but  it  has  no  tariff 
provision  therefor.  The  law  requires,  and  the  Commission  has  re- 
peatedly stated,  that  no  charge  shall  be  made  by  carrier  for  any 
service  except  such  as  is  provided  for  in  a  lawful  tariff;  and  if  the 
defendant  is  to  continue  the  practice  of  re-icing  in  transit  and 
charging  the  shipper  therefor,  it  must  provide  for  that  service  and 
charge,  in  a  tariff  applicable  to  the  commodity  so  re-iced. 

The  railroad  freight  rate  on  fish  between  the  points  of  shipment 
involved  in  this  complaint  is  $2  per  100  pounds.  The  express  com- 
pany's service  is  by  fast  passenger  trains,  each  package  is  given 
especial  attention,  the  shipments  are  delivered  at  doors  of  consignees, 
and  the  rate  of  freight  is  S3  per  100  pounds. 

We  can  not  hold  that  the  rate  charged  is  unreasonable. 

Manifestly,  where  a  shipper  has  in  effect  received  a  reduced  rate  on 
account  of  his  irregularities  and  those  of  the  carrier  transporting  the 
goods,  correction  of  those  irregularities  can  not  be  made  the  basis  for 
award  of  reparation. 

The  complaint  will  be  dismissed. 
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No.  1474- 
BUTTERS  LUMBER  COMPANY 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY;  RICHMOND, 
FREDERICKSBURG  &  POTOMAC  RAILROAD  COMPANY; 
WASHINGTON  SOUTHERN  RAILWAY  COMPANY;  PENN- 
SYLVANIA RAH^ROAD  COMPANY;  PHILADELPHIA,  tiAL- 
TIMORE  &  WASHINGTON  RAILROAD  COMPANY,  AND 
PHILADELPHIA  &  READING  RAILWAY  COMPANY. 


Submitted  AprU  18,  1908.    Dedded  May  4,  1908. 


Complainant  is  entitled  to  recover  from  defendants  the  mun  d  $61.94,  as  repantloii 
for  unjust  and  unreasonable  charge  on  specified  shipments  ol  lumber  made  under 
the  rate  complained  of  in  this  case. 

Conrad  H.  Syme  for  complainant. 

0.  S.  Patterson  and  0.  V.  Maasey  for  Pennsylvania  Railroad 
Company  and  Philadelphia,  Baltimore  &  Washington  Railroad 
Company. 

Charles  Heebner  for  Philadelphia  &  Reading  Railway  Company. 

Ed.  Baxter  and  R.  W.  Moore  for  Altantic  Coast  Line  Railroad 
Company,  Richmond,  Fredericksburg  &  Potomac  Railroad  Companyy 
and  Washington  Southern  Railway  Company. 

Repoet  op  the  Commission, 

Clark,  Commissioner: 

Complainant  in  this  case  alleges  that  certain  shipments  of  lumber 
were  made  from  Boardman,  N.  C,  to  Pottsville,  Pa.,  and  to  Schuyl- 
kill Haven,  Pa.,  over  the  lines  of  the  defendants,  upon  which  a  through 
rate  of  25  cents  per  100  poimds  was  collected,  and  that  at  the  time 
these  shipments  moved,  to  wit,  between  January  11,  1907,  and  March 
12,  1907,  defendants  had  in  effect  local  rates  on  lumber  ht>m  Board- 
man  to  Richmond,  12  cents  per  100  pounds,  and  from  Richmond  to 
Pottsville  and  Schuylkill  Haven,  11  cents  per  100  pounds,  thus  making 
a  combination  of  locals  on  Richmond  2  cents  less  than  the  through 
rate. 
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On  hearing,  defendants  admitted  that  the  shipments  as  alleged  in 
the  complaint  had  been  made  and  that  the  through  rate  of  25  cents 
per  100  pounds  had  been  charged  thereon,  but  showed  that  the  local 
rate  from  Boardman  to  Richmond  was  13  cents  per  100  pounds, 
instead  of  12  cents,  as  alleged  in  complaint. 

Defendants  showed  that  it  is  customary  to  have  rates  from  points 
in  the  south  to  points  in  Pennsylvania  the  same  via  Norfolk  and  Rich- 
mond and  other  gateways;  that  the  local  rate  from  Norfolk  to  Potta- 
ville  and  Schuylkill  Haven  had  been  made  13  cents  lat^  in  1905;  that 
attention  had  been  called  in  October,  1906,  to  the  fact  that  the  rate 
from  Richmond  was  less  than  that  from  Norfolk,  and  that  in  Aprils 
1907,  this  had  been  corrected,  thereby  restoring  the  generally  estab- 
lished relation  of  rates  through  these  gateways,  and  from  these  gate- 
ways to  points  of  destination  involved. 

It  appears  that  no  lumber  originates  at  Richmond,  and  that  there 
was  no  published  rate  on  lumber  from  Boardman  to  Richmond  other 
than  the  13-cent  rate.  The  defendants  never  intended  that  the  com- 
bination on  Richmond  should  be  less  than  on  Norfolk  or  that  it  should 
be  less  than  the  through  rate.  It  seems,  however,  that  competitors 
of  complainant  had  at  times  used  the  lower  combination  on  Richmond 
while  it  was  in  existence. 

Neither  in  complaint  nor  on  hearing  did  complainant  allege  that 
any  of  the  rates  in  question,  either  as  they  existed  at  the  time  these 
shipments  moved  or  as  they  were  later  corrected,  were  or  are  unrea- 
sonable. Complainant  simply  prayed  for  reparation  in  the  sums 
charged  on  these  shipments  in  excess  of  the  combination  of  local 
rates  on  Richmond,  Va.,  via  which  route  these  shipments  moved. 

After  brief  hearing,  it  was  agreed  by  counsel  for  both  sides  that, 
confining  the  reasons  and  justification  therefor  entirely  to  the  record 
in  this  case,  and  establishing  no  precedent  to  be  followed  in  connec- 
tion with  other  complaints  of  a  similar  nature,  this  complaint  should 
be  adjusted  by  entry  of  an  order  for  payment  to  the  complainant 
by  defendants  of  the  sum  of  $51.94,  which  represents  the  difference 
of  1  cent  per  100  pounds  upon  the  shipments  specified  in  complaint 
and  admitted  by  defendants. 

An  order  will  be  entered  accordingly, 
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No.  1338. 
KOCH  SECRET  SERVICE 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY. 


Submitted  AprU  U,  1908.    Decided  May  4, 1908. 


Defendant  is  guilty  of  unjust  discrimination  in  refusing  a  special  exciunum  rate  to 
parties  of  10  or  more  persons  in  the  employ  of  complainant,  presented  by  it  for 
transportation  between  Nashville,  Tenn.,  and  Evansville,  Ind.,  while  according 
said  rate  to  parties  of  10  or  more  persons  of  other  avocations  tiftvelixig  between 
the  same  points  at  the  same  time.    Reparation  awarded. 

Alfred  T,  Levine  for  complainant. 
William  0.  Bearing  for  defendant. 

Report  of  the  Coicmlmiok. 

Clements,  Commissioner: 

Complainant  is  a  corporation  chartered  under  the  laws  of  the 
state  of  Tennessee  and  is  engaged  in  secret  service  and  detective 
business.  On  May  6,  1907,  complainant  sent  a  party  of  16  men,  all 
in  its  employ,  from  Nashville,  Tenn.,  to  Evansville,  Ind.,  for  whom 
fares  were  collected  in  the  amount  of  $80;  on  May  16,  1907,  another 
party  of  23  men  from  Nashville  to  Evansville,  for  whom  fares  were 
collected  in  the  amount  of  $115,  and  on  May  21,  1907,  another  party 
of  18  from  Evansville  to  Nashville,  for  whom  aggregate  fares  were 
collected  by  the  defendant  amounting  to  $90.  All  of  these  amounts 
were  paid  by  complainant  under  protest  and  receipts  signed  by  prop- 
erly constituted  agents  of  the  Louisville  &  Nashville  Railroad 
Company  were  issued  therefor  and  are  filed  in  the  record.  On  May 
21  complainant  offered  a  party  of  10  men  for  transportation  from 
Evansville  to  Cincinnati,  asking  that  the  party  rates  then  appUcable 
under  the  tariffs  to  parties  composed  of  other  classes  of  persons,  as 
will  be  hereinafter  described,  be  accorded  thereon.  Defendant 
declined  to  accord  said  party  rate,  in  consequence  of  which  only  9 
men  were  sent  and  9  tickets  bought,  the  tenth  man  not  going  on 
account  of  the  refusal  of  defendant  to  accord  the  party  rate. 
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The  regular  fare  applying  between  Nashville  and  Evansville  at  the 
time  these  parties  moved  and  upon  the  basis  of  which  the  charges  as 
above  set  forth  were  collected  was  $5  per  capita.  Under  Louisville 
&  Nashville  Railroad  arcular  No.  4427,  I.  C.  C.  No.  1368,  effective 
January  10,  1907,  a  rate  of  $3.50  per  capita  was  available  between 
Nashville  and  Evansville  during  May,  1907,  for — 

ten  (10)  or  more  bona  fide  members  of  regularly  organized  theatrical,  operatic,  or  con- 
cert companies,  glee  clubs,  brass  bands,  baseball  clubs,  football,  polo,  or  basket-bftll 
teams,  traveling  together  on  one  party  ticket  for  the  purpose  of  giving  public  entei^ 
tainments. 

The  special  excursion  rates  named  in  this  circular  as  restricted  to 
the  several  classes  of  persons  enumerated  were  canceled,  effective 
May  31,  1907,  as  per  Louisville  &  Nashville  Circular  No.  4626,  I.  C. 
C.  No.  1506,  but  by  Louisville  &  Nashville  Railroad  Circular  No, 
5289,  I.  C.  C.  No.  1870,  effective  April  11,  1908,  the  party  rate  of 
$3.50  is  made  available  between  Nashville  and  Evansville  to  10  or 
more  persons  traveling  together  on  one  ticket,  irrespective  of  avoca- 
tion. 

Under  date  of  April  8,  1907,  the  Commission  rendered  a  report  In 
the  Matter  of  Party  Rate  Tickets,  12  I.  C.  C.  Rep.,  95,  stating  its  view 
that  under  the  prohibition  contained  in  section  2  of  the  act  to  regu* 
late  commerce  against  unjust  discrimination  as  therein  defined,  party 
rate  tickets  can  not  be  limited  to  particular  classes  of  persons,  but 
must  be  open  to  the  general  public.  Adhering  as  we  do  to  the  con- 
clusions stated  in  this  report,  we  find  that  the  defendant  in  failing  to 
accord  the  special  excursion  rate  to  the  party  of  16  men  presented  by 
complainant  for  transportation  on  May  6,  1907,  from  Nashville  to 
Evansville,  also  to  the  party  consisting  of  23  men  from  Nashville  to 
Evansville,  on  May  16,  and  to  the  party  of  18  men,  Evansville  to 
Nashville,  on  May  21,  all  of  which  parties  moved  over  the  Louisville 
and  Nashville  Railroad,  has  unjustly  discriminated  against  com- 
plainant, for  which  reparation  should  be  made  in  the  amount  of  the 
difference  between  $285,  being  the  aggregate  of  the  individual  fares 
actually  paid  by  complainant,  and  $199.50,  being  the  amount  which 
would  have  been  collected  had  the  special  excursion  rate  of  $3.50 
applicable  on  parties  of  10  or  more  persons  of  certain  specified  classes 
been  accorded. 

It  is  contended  that  it  would  have  been  illegal  for  the  carrier 
under  its  tariffs  in  effect  at  the  time  to  have  charged  for  this  transpor- 
tation any  other  than  the  established  individual  fare  of  $5  per  capita. 
However,  the  publication  of  rates,  rules,  and  regulations  in  the  tariff 
schedules  is  not  conclusive  of  their  justness  and  reasonableness.  The 
authority  and  duty  of  the  Commission  under  the  law  to  award  dam- 
ages in  reparation  of  unjust  discriminations  forbidden  by  the  act  ez- 
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tend  as  well  to  such  discrimiaations  effected  by  the  published  rate 
schedules  as  to  those  effected  by  departure  therefrom. 

No  reparation  will  be  awarded  on  account  of  the  excess  above  the 
special  excursion  rate  paid  on  account  of  the  9  uien  traveling  from 
Evansville  to  Cincinnati  on  May  21,  1907,  While  it  is  doubtless  true 
that  10  men  actually  presented  themselves  for  transportation^  as 
alleged  by  complainant,  it  is  conceded  that  onJy  9  traveled  in  the 
party r  and,  thereforej  the  terms  under  which  the  party  rate  waa 
applicable  were  not  met»  The  Commission  can  only  award  repara- 
tion on  account  of  unjust  discrinunation  which  is  actuad  and  which  is 
in  fact  accomplished  J  and  not  on  account  of  unjust  discrimination 
which  might  have  been  imminent  had  the  transaction  actually  taken 
place. 

An  order  will  be  entered  awarding  complainant  reparation  in  the 
sum  of  SS5.50j  with  interest  at  6  per  cent  per  annum  from  June  1, 1907. 
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No.  1476. 
WHITE  WATER  FARMS  COMPANY 


PHILADELPHIA,  BALTIMORE  &  WASHINGTON  RAILROAD 

COMPANY. 


SubmitUd  April  8,  1908.    Decided  May  4, 1908. 


Rate  of  55  cents  per  ton  exacted  by  defendant  on  gross  weight  of  car  and  lading  for 
transportation  of  stable  manure  from  Washington,  D.  0.,  to  Glenndale,  Md., 
found  unreasonable  to  the  extent  it  exceeded  40  cents  per  ton  on  actual  weight  of 
shipment,  and  reparation  in  the  sum  of  $17.54  awarded  to  complainant. 

S.  B.  Sheibley  for  complainant. 
George  Stuart  Patterson  for  defendant. 

Report  of  the  Commission. 

Knapp,  Chairman: 

On  or  about  January  16,  1908,  there  was  shipped  over  defendant's 
line  of  railway  from  Washington,  D.  C,  to  Glenndale,  Md.,  consigned 
to  complainant's  agent,  a  carload  of  stable  manure,  the  actual  weight 
of  which  was  74,700  pounds.  For  the  transportation  of  this  shipment 
defendant  exacted  a  rate  of  55  cents  per  ton  on  a  weight  of  118,100 
pounds.  The  latter  included  both  the  weight  of  the  manure  and  the 
car  in  which  it  was  shipped.  Complainant  alleged  that  the  charge 
so  exacted  was  unreasonable  to  the  extent  it  exceeded  40  cents  per 
ton  on  the  actual  weight  of  the  shipment,  and  asked  the  Commission 
to  require  defendant  to  establish  and  put  in  force  and  apply  to  the 
transportation  of  stable  manure  in  future,  from  Washington  to 
Glenndale,  a  rate  not  greater  than  40  cents  per  ton,  and  pay  to  com- 
plainant by  way  of  reparation  for  overcharge  on  the  shipment  in 
question  such  sum  of  money  as  the  Commission  might  consider  com- 
plainant entitled  to. 

After  the  complaint  was  served  defendant's  freight  traffic  man- 
ager, in  a  letter  addressed  to  the  secretary  of  the  Commission, 
admitted  that  the  actual  weight  of  the  shipment  was  only  74,700 
pounds,  but  stated  that  through  error  charges  had  been  assessed 
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upon  a  weight  of  118,100  pounds,  which  included  the  wei^t  of  the 
car.    He  also  made  statements  concerning  the  rate  as  follows: 

Prior  to  September  20,  1907,  the  rate  on  manure  horn,  Waehington  to  Glenndale, 
Md.,  would  not  have  exceeded  the  rate  to  Bowie  of  46  cents  per  2,000  pounds,  but  on 
that  date,  in  accordance  with  the  Ckxmmiflsion's  ruling  that  the  clause  applying  rates 
to  intermediate  points  should  be  eliminated  torn,  taiifb  and  the  specific  points  meop 
tioned,  a  new  tariff  was  issued  which  did  not  q»ecify  Qlenndale,  Isaying  the  only 
rate  in  effect  to  that  point  55  cents  per  2,000  pounds.  Howerer,  opcm  iq[>iAication 
of  \he  ahippere  at  Washington  a  rate  d  40  cents  per  2,000  pounds,  with  a  minimum 
of  40,000  pounds,  was  issued  in  Tariff  GO,  I.  0.  0.  120,  effective  March  IS,  1908,  to 
Glenndale,  Md.,  but  at  the  time  the  shipment  in  question  moved,  January  IS, 
1908,  the  tariff  rate  was  55  cents  per  ton  by  reason  of  the  point  of  destination  not 
being  spedficaUy  mentioned  in  the  manure  tariff  then  effective. 

No  question  is  made  concerning  the  jurisdiction  of  the  Conmiis^ 
sion  over  the  parties  or  subject-matter  of  complaint. 

Previous  to  the  passage  of  the  Hepburn  Act  it  was  the  practice  of 
carriers  to  insert  in  the  schedules  of  rates  and  charges  published  by 
them  notices  to  the  e£Pect  that  the  rates  named  as  appUcable  to  a  cer- 
tain point ''  should  not"  be  exceeded  to  an  intermediate  point,  or  that 
a  rate  to  a  certain  point  would  apply  at  intermediate  points  ''as  a 
maximum."  In  most  cases  this  was  generally  understood  to  mean 
that  such  rates  would  be  applied  to  intermediate  stations,  but  they 
were  not  always  so  appUed.  The  statement  that  a  rate  will  apply 
''  as  a  maximum"  plainly  implies  that  there  is  or  may  be  a  lower  rate. 
The  Commission  chd  not,  as  stated,  rule  that  clauses  applying  rates 
to  intermediate  points  should  be  eliminated  from  tariffs  and  the 
specific  points  be  mentioned.  What  the  Commission  ruled  was  that 
indefinite  and  uncertain  ''intermediate"  and  ''maxima"  rules 
should  be  amended  so  as  to  make  their  application  affirmative  and 
definite,  or  that  they  should  be  eliminated.  In  other  words  that  the 
rule  should  state  plainly  that  the  rate  "will  apply"  at  intermediate 
points,  instead  of  saying  that  it  "should  not  be  exceeded"  at  inter- 
mediate points.  The  Commission's  rule  required  only  that  which 
the  law  requires,  that  is,  that  there  shall  be  a  definitely  stated  rate 
which  shall  be  open  to  all  and  be  charged  to  and  paid  by  all  aUke. 

The  distance  from  Washington  to  Glenndale  is  only  about  13  miles, 
and  the  traffic  in  question  is  of  such  character  that  it  is  usually  ac- 
corded low  rates  of  transportation.  In  fact,  if  low  rates  were  not 
applied,  this  traffic  would  not  move  at  all.  These  and  other  similar 
matters  disclosed  by  the  record  incline  us  to  the  opinion,  and  we 
find,  that  the  charge  exacted  by  defendant  as  aforesaid  for  the 
transportation  in  question  was  unreasonable  to  the  extent  it  exceeded 
40  cents  per  ton  of  2,000  pounds,  on  the  actual  weight  of  74,700 
pounds,  and  that  the  complainant  is  entitled  to  reparation  in  thesiun 
of  $17.54.    We  are  further  of  the  opinion  that  said  rate  of  40  cents 
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per  ton  should  be  continued  in  force  for  a  period  of  at  least  two 
years  from  the  time  it  was  made  effectivei  namely,  March  18,  1008. 

The  parties  have  signified  their  willingness  to  have  this  case  dis- 
posed of  upon  the  complaint  and  the  aforesaid  letter  of  defendant's 
freight  traffic  manager.  In  the  complaint  it  is  alleged  that  the  ship- 
ment in  question  was  consigned  to  S.  B.  Sheibley;  that  said  Sheibley 
acted  in  the  premises  for  and  on  behalf  of  White  Water  Farms  Com- 
pany, the  complainant  herein,  and  that  defendant  compelled  said 
Sheibley  as  such  agent  to  pay  the  transportation  chaige  which  is  the 
subject-matter  of  complaint.  As  none  of  these  statements  is  denied 
by  defendant,  and  since  Mr.  Sheibley  is  complainant's  president  and 
acts  in  this  case  as  its  attorney,  defendant  will  be  required  to  pay  the 
reparation  to  said  White  Water  Farms  Company. 

An  order  in  accordance  with  the  views  herein  expressed  will  be 
entered. 
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No.  1385. 
FAIN  &  STAMPS 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY  AND 
CENTRAL  OF  GEORGIA  RAILWAY  COMPANY. 


SvbmitUd  AprU  so,  1908.    Decided  May  4, 1908. 


A  formal  complaint  being  at  isBue,  the  parties  adjuBted  the  matter  without  a  fonaal 
hearing,  filed  with  the  Commiarion  the  terms  of  the  adjustment,  and  consented 
that  the  Commission  establish  a  rate  for  the  future  and  order  reparation.  Order 
made  accordingly. 

Moore  &  Pomeroy  and  W.  W.  Hood  for  complainant. 
Ed,  Baxter  and  R.  Walton  Moore  for  defendants. 

Report  of  the  Commission. 

CocKRELL,  Commissioner: 

The  complaint  was  filed  January  4, 1908,  and  alleged  that  the  comr 
plainant  is  a  copartnership  composed  of  W.  P.  Fain  and  W.  O. 
Stamps,  engaged  in  the  wholesale  grocery  business  in  Atlanta^  Ga«; 
that  the  defendants  are  conmion  carriers  between  points  in  the  state 
of  Florida  and  points  in  the  state  of  Greorgia,  and  as  such  subject  to 
the  interstate  commerce  laws;  that  5  carloads  of  oranges  were  shipped 
from  St.  Petersburg,  Fla.,  over  the  Atlantic  Coast  Line  Railroad  and 
the  Central  of  Georgia  Railway  and  deUvered  to  complainant  at 
Atlanta,  Ga. ;  that  in  addition  to  the  regular  freight  charges  on  said 
shipments  the  said  Central  of  Greorgia  Railway  Company  demanded 
and  collected  from  complainant  the  sum  of  $45  per  car  for  refrigera- 
tion charges;  that  said  charges  were  unreasonable  and  unjust,  and 
that  neither  of  the  defendants  had  filed  a  tariflf  for  refrigeration 
charges  between  the  points  named;  that  refrigeration  on  oranges 
between  the  points  named  should  not  have  exceeded  $10  per  car; 
that  complainant  had  made  demand  upon  the  Central  of  Georgia 
Railway  Company  for  refund  of  the  sum  of  $175,  the  same  being  $36 
per  car  for  each  of  the  said  5  cars;  and  prayed  for  reparation  in  the 
sum  of  SI 75,  and  the  establishment  of  a  refrigeration  charge  between 
the  points  named  not  to  exceed  $10  per  car,  and  for  general  relief. 

The  defendants  filed  their  joint  and  several  answers  January  25, 
1908,  denying  the  general  allegations,  but  admitting  that  the  refriger- 
ation ( harges  between  the  points  named  were  at  the  rate  of  $45  per 
car,  denied  that  such  charges  were  unreasonable  or  unjust. 
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Before  the  case  was  set  for  hearing  complainant  informed  the 
Commission  that  a  satisfactory  adjustment  had  been  reached  whereby 
the  railroads  were  to  establish  a  refrigeration  charge  of  $35  per 
car  on  oranges  between  the  points  named  and  refund  to  complainant 
the  amount  it  had  paid  in  excess  thereof.  The  Commission  replied 
that  the  correct  procedure  would  be  to  file  with  the  Commission  a 
statement  showing  the  terms  of  the  settlement,  with  request  for  the 
Commission  to  make  proper  order  to  dispose  of  the  case,  such  state- 
ment to  be  signed  by  all  the  parties.  Thereafter,  on  April  13,  1908, 
complainant  filed  a  supplemental  petition  setting  forth  the  terms  of 
adjustment  as  above,  and  on  the  same  day  the  Atlantic  Coast  line  RaU- 
road  Company,  by  its  proper  ofiicials,  filed  with  the  Commission  an 
application  requesting  an  order  for  the  payment  of  reparation  in  the 
form  prescribed  by  the  Commission  for  reparation  in  informal  com- 
plaints, and  therein  made  explanation  as  follows: 

At  the  time  these  shipments  moved  we  published  no  refrigeration  rate  on  oranges 
from  St.  Petersburg,  Fla.,  to  Atlanta,  Ga.,  but  carried  in  our  tariff  a  note  providing 
for  the  rate  applicable  to  the  point  next  beyond;  since  that  time,  namely,  March  28, 
1908,  we  have  published  a  rate  for  refrigeration  between  these  points  of  $35  per  car, 
and  we  desire  to  protect  said  low  rate  on  these  shipments. 

Adding: 

It  is  admitted  that  the  lawful  rate  applicable  at  the  time  and  over  the  route  ship- 
ment moved  was,  under  all  the  circumstances  and  conditions  then  existing,  excessive 
and  unreasonable. 

On  April  30,  1908,  the  Atlantic  Coast  Line  Railroad  Company  and 
the  Central  of  Georgia  Railway  Com panyjGled  additional  authority  for 
the  Commission  to  make  such  order  in  this  case  as  may  be  proper,  and 
asked  authority  to  refund  to  complainant  the  specific  sum  of  S50, 
the  same  being  at  the  rate  of  $10  per  car  collected  by  the  defendants 
in  excess  of  the  rate  now  admitted  to  be  reasonable  on  the  shipments 
in  question.  The  Commission  has  made  no  investigation  as  to  the 
reasonableness  of  the  rate  adjustment  and  expresses  no  opinion  there- 
on :  but  acting  upon  the  facts  stated  our  conclusions  are  that  the  charges 
for  refrigeration  on  oranges  from  St.  Petersburg,  Fla.,  to  Atlanta,  Ga., 
demanded  and  collected  from  complainant  at  the  rate  of  S45  per 
car  on  5  carloads  of  oranges  were  unjust  and  unreasonable  in  so  far 
as  they  were  in  excess  of  a  charge  for  the  same  service  at  the  rate  of 
$35  per  car,  and  that  the  just  and  reasonable  charge  to  be  hereafter 
observed  for  a  period  not  exceeding  two  years  from  the  Ist  day  of 
July,  1908,  for  the  refrigeration  of  oranges  in  carloads  from  St.  Peters- 
burg, Fla.,  to  Atlanta,  Ga.,  should  not  exceed  $35  per  car;  and  that 
the  defendants  refund  to  complainant  so  much  of  the  total  refrigeration 
charges  as  are  herein  found  to  be  excessive,  namely,  $50  in  all. 

An  order  in  accordance  herewith  will  be  issued. 
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No.  1193. 

S.  MACMURRAY,  doing  business  undeb  the  name  ov 
WOOD  RIVER  GRAIN  COMPANY, 

V. 

UNION  PACIFIC  RAILROAD  COMPANY. 


SuhmiUed  April  27, 1908,    Decided  May  4, 1908. 


Reparation  on  account  of  alleged  unjust  diflcrimination  of  defendant  in  not  fumlBhing 
complainant  with  his  proper  share  of  cars  for  shipment  of  grain  at  Wood  Riva, 
Nebr.,  in  November  and  December,  1906,  while  during  that  time  complainant's 
competitors  at  that  station  were  favored  with  grain  cars,  denied,  as  the  testimony 
discloses  that  the  time  mentioned  was  during  the  car-shortage  season,  and  that  the 
business  of  complainant  and  his  competitors  suffered  in  common  during  that  time, 
and  no  undue  discrimination  in  furnishing  can  by  clefendant  was  satisfactorily 
shown. 

W,  H,  Thompson  for  complainant. 
F.  C.  DiUard  for  defendant. 

Repobt  of  the  Commission. 

Clements,  Commissioner: 

Complainant  buys  and  sells  grain  at  Wood  River,  Nebr.,  a  local  sta- 
tion on  the  Union  Pacific  Railroad.  In  addition  to  complainant, 
the  Omaha  Elevator  Company,  the  T.  B.  Hord  Grain  Company, 
and  the  Conrad  Grain  &  Elevator  Company  are  there  engaged  in 
the  same  business.  The  complaint  is  that  during  November  and 
December,  1906,  defendant  xmduly  discriminated  against  him  and  \si 
favor  of  other  dealers  in  the  furnishing  of  cars  for  shipments  of  grain. 
Reparation  on  account  of  the  alleged  imjust  discrimination  is  asked 
in  the  sum  of  $2,000. 

Complainant  owns  two  warehouses,  with  a  total  capacity  of  about 
12,000  bushels,  located  from  80  to  200  feet  from  the  tracks  of  the 
railway.  He  has  no  elevator,  but  by  means  of  scoop  shovels  loads 
the  cars  from  wagons,  in  which  the  grain  is  hauled  either  from  the 
warehouses  or  directly  from  the  farms.  To  load  one  car  requires 
from  16  to  20  wagonloads  and  usually  takes  as  much  as  a  day  and 
sometimes  more.  ^ 

Complainant's  competitors,  above  named,  own  and  operate  ele- 
vators and  load  a  car  in  about  two  hours.    The  Omaha  Elevator 
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Company  has  an  elevator  and  warehouse  capacity  of  62,000  buahek; 
the  Hord  Grain  Company,  60,000  bushels;  and  the  Conrad  Grain 
&  Elevator  Company,  46,000  bushels.  On  an  average  there  are 
shipped  from  Wood  River  about  250,000  bushels  each  year,  of  which, 
it  was  testified  by  complainant,  he  ships  about  10  per  cent,  or  25,000 
bushels.  The  testimony  is  conflicting  as  to  just  what  proportion  of 
the  grain  each  of  the  elevator  companies  handles,  but  it  fairly 
appears  that  the  Conrad  Company  handles  nearly  half  of  the  total. 

In  the  fall  of  1906,  when  there  was  great  shortage  of  equipment 
throughout  the  country,  this  was  very  marked  on  the  lines  of  the 
Union  Pacific,  including  the  station  at  Wood  River.  The  daily  car 
record  of  defendant,  submitted  in  evidence,  shows  Wood  River  was 
short  of  the  demand  on  an  average  about  15  cars  per  day  during 
November  and  December  of  that  year.  The  records  indicate  that 
during  these  two  months  the  four  grain  companies  were  supplied  a 
total  of  89  cars,  of  which  complainant  received  7,  the  Conrad  Com- 
pany 49,  and  T.  B.  Hord  Company  19,  and  the  Omaha  Elevator 
Company  14.  While  all  these  dealers  were  demanding  many  more 
cars  than  they  were  able  to  secure,  the  elevators  and  warehouses 
were  practically  filled  to  their  capacity  all  the  time  because  of  inabil- 
ity to  secure  cars. 

The  agent  of  the  defendant  at  Wood  River  testified  that  he  had 
received  special  directions  to  make  no  discrimination  against  com- 
plainant in  the  distribution  of  cars,  and  that  he  had  not  made  any 
such  discrimination.  He  further  testified  that  during  this  time  it  was 
the  policy  of  the  company  to  so  conduct  its  business  as  to  secure  as 
rapid  handling  of  equipment  as  possible,  and  that  to  cany  out  this 
policy  he  so  distributed  the  cars  as  to  secure  the  promptest  loading, 
having  due  regard  for  the  rule  of  the  company  that  48  hours  should 
be  allowed  for  loading.  He  insisted  that  he  had  suppUed  complain- 
ant with  his  fair  proportion  of  cars,  as  determined  by  the  demand 
therefor  and  the  ability  to  handle  the  business  when  the  cars  were 
supplied. 

From  a  statement  taken  from  the  records  of  the  defendant,  fur- 
nished at  the  request  of  the  examiner,  it  appears  that  during  the 
year  1906,  prior  to  the  period  covered  by  the  complaint,  there  were 
shipped  cars  of  grain  by  the  four  grain  companies  at  Wood  River,  as 
follows: 

Conrad  Grain  and  Elevator  Company IfiO 

T.  B.  Hord  Grain  Company 102 

Omaha  Elevator  Company 68 

MacMurray  (complainant) 17 

This  shows  that  complainant  diirinjr  the  year  1906  shipped  out 
about  5  per  cent  of  the  grain.    Complainant  insists  that  he  could 
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have  greatly  increased  hia  business  if  he  had  been  supplied  with  cars 
as  needed. 

While  it  is  no  doubt  true  that  under  the  circumstances  of  general 
insiifBciency  of  transportation  facihtles  prevailing  during  the  period 
covered  by  this  complaint^  complainant  could  have  greatly  increased 
his  business  J  if  supplied  with  cars  as  needed,  it  is  not  apparent  that 
he  could  have  done  so  had  his  competitors  also  been  supplied  with  all 
cars  needed  by  them.  They  all,  in  common  witli  shippers  through- 
out the  country,  suffered  in  the  same  way  from  the  effects  upon 
their  business  of  the  so-called  car  shortage.  Demands  were  being 
made  by  the  competitors  of  complainant  at  Wood  River  upon  the 
defendant  for  more  cars  during  the  same  period  and  vigorous  pro- 
tests were  made  by  them  on  account  of  the  failure  of  the  def(>ndant 
to  furnish  a  sufficient  number  of  cars.  The  business  of  complainant 
and  of  his  competitors  suffered  in  common.  No  undue  discrimina- 
tion ill  the  matter  complained  of  has  been  satisfactorily  shown. 

The  complaint  will  be  dismissed 
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No.  1363. 

J.  T.  WELLINGTON;  V.  M.  MURPHY,  DOING  BUSINESS 
UNDER  THE  FIRM  NAME  OF  MURPHY  COAL  &  FEED 
COMPANY,  AND  LANING-HARRIS  COAL  &  GRAIN  COM- 
PANY 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 


SubmiUed  AprU  6,  1908.    Decided  May  4,  1908. 


Complainant^)  are  entitled  to  recover  from  defendant  Bums  mentioned  in  the  repor 
as  reparation  on  account  of  the  nonabeorption  of  switching  charges  at  Kanau 
City  on  specified  shipments  of  wood  made  under  the  circumstanoee  appearing  in 
this  case. 

C.  W.  Durhin  for  complainants. 
E.  B.  Peirce  for  defendant. 

Report  of  the  Commission. 

Clements,  CommisBioner\ 

The  complainants  are  engaged  in  buying  and  selling  wood  and  ooal 
at  Kansas  City,  Mo.  They  asked  for  reparation  in  the  sum  of  $102.50 
for  switching  charges  of  $3  or  $3.25  per  car,  according  to  the  specific 
deliveries,  paid  by  them  on  certain  shipments  of  wood  in  carloads, 
originating  at  Gerster,  Collins,  Vista,  and  Chester,  Mo.,  on  the  Kansas 
City,  Clinton  &  Springtield  Railway  and  carried  by  that  line  to  its 
junction  with  the  St.  Louis  &  San  Francisco  Railroad  at  Olathe,  Kans., 
and  by  the  hitter  line  to  Kansas  City. 

For  several  j-ears  prior  to  the  tiling  of  this  complaint  on  December 
9,  1907,  the  St.  Louis  &  San  Francisco  Railroad  Company  had  in 
effect  a  tariff  quoting  rates  on  wood  from  the  points  of  origin  named 
to  Kansas  City,  in  connection  with  the  Kansas  City,  Clinton  &  Spring- 
field Railway.  This  tariff,  or  a  circular  amendment  thereto,  provided 
that  the  switching  charges  of  the  Kansas  City  Belt  .Railway,  under 
which  the  tmnsfer  of  the  cars  is  made  from  the  defendant  carrier's 
terminal  to  the  respective  places  of  business  of  the  complainants,  would 
be  absorbed  as  to  shipments  producing  net  revenue  of  not  less  than 
$10  per  car  to  the  '^Frisco  System."  For  a  long  time  prior  to 
November  1,  iyOt>,  the  switching  charges  under  this  tariff  as  construed 
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by  the  defendant's  agents  had  been  absorbed  when  the  freight  revenue 
amounted  to  $13  or  more  per  car  to  the  two  roads  performing  the 
through  transportation.  About  November  1, 1906,  defendant  appears 
to  have  been  advised  by  its  counsel  that  these  switching  cliarges  could 
be  lawfully  allowed*  only  where  the  net  revenue  per  car  received  by  it 
amounted  to  $10.  It  seems  to  have  been  the  intention  of  the  defend- 
ant to  absorb  this  switching  charge  all  the  time,  and  on  December  24, 
1906,  it  issued  a  tariff  providing  that  it  would  absorb  the  same  when 
the  revenue  was  as  much  as  $10  to  the  two  roads  named. 

At  the  hearing  counsel  for  the  defendant  stated  tliat  it  admitted  that 
subsequent  to  December  24, 1906,  the  date  the  tariff  was  actually  filed 
with  the  Commission,  it  should  pay  all  the  switching  charges  claimed 
by  complainants. 

Complainants  claim  reparation  for  only  six  cars  shipped  prior  to 
December  24,  1906,  all  the  other  shipments  having  been  noade  subse- 
quent thereto.  Counsel  for  complainants  stated  that  settlement  on 
the  basis  above  stated  would  be  satisfactory  to  them,  and  asked  to 
withdraw  the  complaint  as  to  shipments  made  prior  to  the  above- 
named  date. 

The  total  amount  of  reparation  claimed  by  all  the  complainants  was, 
as  stated,  $102.50.  The  defendant  offers  to  pay  $84.50,  this  being  the 
amount  paid  by  complainants,  as  hereinafter  stated  in  detail,  for  the 
switching  of  the  cars  moving  subsequent  to  December  24, 1906.  On 
shipments  moving  subsequent  to  that  date  J.  T.  Wellington  has  paid 
on  22  cars  moving  from  said  points  of  origin  to  Kansas  City  a  total  of 
$06,  the  Laning-Harris  Coal  &  Grain  Company  has  paid  on  3  cars 
^1^.50,  and  the  Murphy  Coal  Company  has  paid  on  3  cars  $9.  Some 
of  these  charges  have  been  imposed  on  shipments  moving  since  the 
effective  date  of  the  tariff  referred  to,  providing  clearly  and  definitely 
for  the  absorption  of  these  charges  by  the  defendant.  Why  the 
charges  should  have  been  imposed  on  shipments  since  that  date  is  not 
explained. 

It  is  clear  that  since  the  date  on  which  the  tariff  last  referred  to 
became  effective  the  exaction  of  these  switching  charges  by  the  defend- 
ant was  in  violation  of  its  tariff  and  without  excuse.  It  is  ourconclu- 
sio?i  that,  in  view  of  all  the  facts  and  circumstances^  complainants  are 
entitled  to  repamtion,  respectively,  in  the  principal  sums  above  stated, 
covering  the  switching  charges  exacted  on  shipments  embraced  in  this 
c{)ni])ljiint  and  which  moved  subsequent  to  December  24,  1906,  with 
interest  at  the  rate  of  6  per  cent  per  annum  from  dates  as  follows: 

On  the  sum  awarded  to  J.  T.  Wellington,  from  May 4, 1907;  Laning- 
Harris  Coal  &  Grain  Company,  from  May  80,  1907;  and  the  Murphy 
Coal  &  Feed  Company,  from  January  6,  1907. 

An  order  will  be  entered  in  accordance  with  these  conclusions. 
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No.  1323. 
GEORGE  R.  REYNOLDS 

V. 

SOUTHERN  EXPRESS  CX)MPANT. 


Submitted  April  15,  1908.    Decided  May  4, 1908. 


1.  The  law  requires  that  the  several  classes  of  common  carrien  subject  to  iti  provi- 

sions shall  fix  just  and  reasonable  charges  for  transportation  8erviceB»  and 
the  authority  of  the  Commission  to  prescribe  a  reasonable  rate  when  Invoked 
in  a  proper  case  is  not  restricted  by  the  terms  of  any  agreement  between  an 
express  company  and  a  railroad  company. 

2.  It  is  not  sufficient  for  a  carrier  when  called  upon  to  justify  a  rate,  the  reasonable- 

ness of  which  is  questioned,  to  assert  that  its  rates  generally  are  fair  and  jut 
and  that  no  change  may  properly  be  made  in  any  particular  rate  becanae  it 
would  disturb  the  integrity  of  the  system  as  a  whde  and  produce  inoonaiBteii- 
cies.  In  dealing  with  a  particular  rate  the  Commission  may  consider  such 
other  rates  as  affording  a  basis  for  comparison,  but  where  a  given  rate  is  found 
to  be  unreasonable  the  Commission  will  not  hesitate  to  order  such  rateieduoed, 
although  the  reduction  might  disarrange  the  relative  adjustment  «*<«<^g 
between  this  and  other  rates. 

3.  Defendant's  rate  on  cream  of  $3.90  per  10  gallons  from  Columbia,  Tenn.,  to  Jack* 

sonville,  Fla.,  held  to  be  unreasonable,  and  a  reasonable  and  just  rate  tber^ 
for  not  exceeding  $2.75  for  the  movement  of  the  cream  and  the  letuni  movi^ 
ment  of  the  empties  prescribed. 

Harwick  cfc  Jennings  for  complainant. 

W.  E.  Kay  and  R,  C.  Alston  for  defendant. 

Report  of  the  Commission. 

Clements,  Commissioner: 

This  complaint  involves  the  reasonableness  of  defendant's  rate  on 
cream  from  Columbia,  Tenn.,  to  Jacksonville,  Fla. 

Complainant  is  a  retail  dealer  in  cream  at  Jacksonville  and  com- 
menced shipping  from  Columbia  in  1900,  when  the  rate  was  16  cents 
per  gallon,  or  $1 .50  per  10-gallon  can,  with  an  added  charge  of  25  cents 
for  the  return  of  the  empty  can.  This  rate  remained  in  effect  until 
April  1,  1907,  on  which  date  an  advance  was  made  to  S3,  which  was 
applied  until  May  13, 1907,  when  the  rate  was  advanced  to  S3.90,  with 
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an  added  charge  of  15  cents  for  the  return  of  the  empty  can  and  tub 
used  for  packing  the  cream  in  ice.  This  charge  of  S3.90  per  10  gallons 
of  cream  is  constructed  under  Southern  Express  Company  Commodity 
Tariff  No.  3377,  which  names  a  rate  of  J2.50  per  100  pounds  to  apply 
on  the  gross  weight,  '^  except  that  an  allowance  of  25  per  cent  from 
gross  weight  may  be  made  when  it  is  necessary  to  use  ice  for  preserva- 
tion." The  gross  weight  of  a  lO-gaUon  can  of  cream  incased  in  atub 
and  packed  with  ice  is  208  pounds,  and  making  an  allowance  of  25  per 
cent  of  this  for  the  ice  the  rate  of  $2.50  per  100  pounds  applied  to  the 
remaining  156  pounds  produces  the  charge  of  S3.90. 

The  tub  in  which  the  cream  is  packed  weighs  50  pounds  and  is  26 
inches  in  height,  20  inches  across  the  top,  and  17}  inches  across  the 
bottom.  The  cream  is  estimated  to  weigh  10  pounds  to  the  gallon 
and  the  can  weighs  22  pounds. 

It  is  claimed  that  when  the  rate  of  SI. 50  per  10-gaUon  can  was 
made  effective  it  was  intended  to  apply  on  the  weight  of  the  cream 
and  the  can  only,  and  not  on  that  of  the  ice  and  tub.  This  rate, 
however,  was  applied  for  several  years  to  the  movement  of  the  cream 
packed  in  tubs  containing  ice,  and  this  practice  was  not  discontinued 
until  after  the  enactment  of  the  amended  act  of  June  29,  1906.  It 
was  stated  by  Mr.  Loop,  vice-president  of  the  Southern  Express 
Company,  that  when  the  present  rate  was  established  no  advance 
in  the  rate  on  the  cream  itself  was  contemplated.  It  was  simply 
intended  to  readjust  the  rate  so  as  to  afford  compensation  to  the 
express  company  for  the  carriage  of  the  tare  weight  .of  the  ice  and 
tub.  Another  object  of  this  readjustment  was  to  make  this  rate 
consistent  with  the  uniform  basis  which  the  adoption  of  the  new 
classification  was  intended  to  accomplish,  and  upon  this  point  Mr. 
Loop  stated: 

I  do  not  think  the  express  company  could  afford  to  make  a  lower  rate  on  cream  from 
Columbia  to  Jacksonville  than  the  one  now  existing,  because  that  would  affect  rates 
on  other  commodities  and  the  same  commodity  between  other  points,  and  generally 
disarrange  the  logic  of  this  tariff  system,  and  the  express  company  had  better  lose 
this  business,  whether  it  made  any  money  or  not,  than  to  make  the  rate.  The  object 
of  abrogating  that  special  rate,  and  putting  cream  into  the  conmiodity  tariffs  and 
charging  what  our  rate  now  is  from  Columbia  to  Jacksonville,  is  not  to  get  any  more 
money  out  of  the  consumer  or  the  dealer,  but  it  is  to  make  a  consistent  tariff  and  we 
may  be  losing  money  in  making  that,  but  it  is  better  that  we  should  lose  that  money 
than  to  have  an  illogical  and  inconsistent  tariff. 

The  contract  between  the  Louisville  &  Nashville  Railroad  Com- 
pany and  the  Southern  Express  Company  provides  that  the  express 
company  shall  pay  to  the  railroad  company  amounts  equal  to  45 
per  cent  of  the  gross  earnings  derived  from  the  express  business 
transacted  on  its  lines.  This  contract  also  provides  that  the  express 
company  shall  not,  except  with  the  consent  of  the  railroad  company, 
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carry  express  matter  at  less  rates  than  one  and  one-half  times  the 
freight  tariff  rates  of  the  railroad  company,  except  money,  bullion, 
securities,  jewelry  and  valuables,  packages  of  papers  and  perishable 
matter,  and  matter  that  may  be  transported  in  the  United  States 
mails,  as  to  all  of  which  exceptions  the  express  company  shall  be  at 
liberty  to  regulate  and  fix  its  own  rates,  subject  to  the  approval  of 
the  railroad  company;  such  rates  to  be  withdrawn  if  disapproved. 

The  contract  between  the  Atlantic  Coast  Line  Railroad  Company 
and  the  Southern  Express  Company  provides  that  the  rates  per  100 
pounds  of  the  express  company  shall  not  be  less  than  the  class  freight 
rates  of  the  railroad  for  any  freight  which  originates  at  initial  and 
is  destined  for  intermediate  points,  or  vice  versa,  on  the  lines  of  said 
railroad — 

It  being  understood,  however,  that  on  all  busineas,  regardless  of  its  origin  or  desti- 
nation, which  is  competitive  or  can  be  reached  by  other  routes,  and  upon  money  or 
other  valuables,  and  matter  which  can  be  transported  by  United  States  mail,  the 
express  company  may  regulate  and  fix  its  own  rates,  it  being  agreed  that  all  rates  of 
the  express  company  must  be  approved  by  the  railroad,  and  the  express  company 
further  agrees  to  immediately  withdraw  any  rate  upon  notice  of  its  disapproval  by 
the  railroad. 

This  contract  further  provides  that — 

Of  the  gross  revenue  earned  and  collected  from  the  transportation  of  perishable 
freight,  the  express  company  shall  pay  to  the  railroad  50  per  centum;  of  the  grosi 
revenue  earned  and  collected  from  the  transportation  of  other  freight  and  money 
packages,  except  those  of  the  railroad,  the  express  company  shall  pay  to  the  laiboad 
40  per  centum,  it  being  understood  that  the  charges  for  transportation  of  perishable 
freight  shall  be  so  regulated  by  the  express  company  that  the  50  per  centum  paid  to 
the  railroad  shall  not  be  less  upon  any  article  transported  than  the  railroad  would 
receive  on  the  same  if  shipped  as  ordinary  freight. 

There  are  no  through  railway  rates  in  effect  from  Columbia  to 
Jacksonville  via  the  Louisville  &  Nashville  and  the  Atlantic  Coast 
Line.  The  first  class  rate  from  Columbia  to  ^lontgomery  is  87  cents 
per  100  pounds,  as  published  in  Louisville  &  Nashville  Tariff  I.  C.  C. 
No.  A-5456,  and  the  first  class  rate  from  Montgomery  to  Jacksonville 
is  66  cents,  as  shown  in  Louisville  &  Nashville  Tariff  I.  C.  C.  No. 
A-8053.  Cream  shipped  in  less  than  carload  quantities  with  fresh 
meat  and  other  packing-house  products,  etc.,  takes  the  first  dass 
rate  under  the  Southern  Classification.  The  empty  wooden  tubs 
returning  take  the  third  class  rate,  which  is  56  cents  per  100  pounds 
from  Jacksonville  to  Montgomery,  as  per  Atlantic  Coast  Line  Tariff 
I.  C.  C.  No.  4744,  and  61  cents  per  100  pounds  from  Montgomery  to 
Columbia,  as  shown  in  Louisville  &  Nashville  Tariff  I.  C.  C.  A-6466. 
The  Southern  Classification  provides  that  the  minimum  charge 
shall  be  for  100  pounds  at  the  class  or  commodity  rate  to  which 
shipment  belongs,  but  not  higher  than  first  class.     It  will  thus  be 
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seen  that  the  aggregate  freight  charges  under  these  .tariffs  for  the 
transportation  of  10  gallons  of  cream  shipped  in  the  manner  de- 
scribed, including  the  retium  movement  of  the  empty  receptades, 
would  be  approximately  $4.35. 

Since  the  hearing  was  had  in  this  case  the  defendant  has  reissued 
its  commodity  tariff  No.  3377,  effective  May  20,  1908,  transferring 
cre^m  from  second  to  fourth  class,  reducing  the  rate  from  S2.50  to 
$2  per  100  pounds.  Under  this  tariff,  therefore,  the  total  charges 
on  the  gross  weight  of  the  shipment,  including  the  return  of  the 
empty  receptacles,  would  be  $3.27,  as  against  $4.05  under  the  tariff 
now  in  effect. 

The  volume  of  the  cream  traffic  moving  between  Columbia  and 
Jacksonville  is  small  and  would  not  be  attractive  to  the  raihroads 
even  if  it  could  be  safely  handled  by  freight  for  this  distance,  which 
is  646  miles  via  the  Louisville  &  Nashville  to  Montgomery,  Ala.,  and 
thence  via  the  Atlantic  Coast  line  to  Jacksonville,  the  route  over 
which  this  traffic  is  carried. 

Ordinarily  the  railroads  only  engage  in  the  transportation  of  milk 
and  cream  for  comparatively  short  SBtances  and  then,  for  the  most 
part,  where  the  volume  of  the  tBaffic  warrants  the  operation  of  spe- 
cial milk  trains.  The  cream  traffic  alone  is  seldom,  if  ever,  sufficient 
in  volume  to  make  it  attractive  to  the  railroads,  and  it  is  doubtful 
whether  as  a  practical  matter  cream  could  be  satisfactorily  trans- 
ported by  freight  train  a  distance  of  646  miles  in  this  territory. 

Prior  to  1900  complainant  shipped  cream  via  the  Clyde  Line  from 
New  York,  but  discontinued  doing  so  for  the  reason  that  the  daily 
express  service  was  preferable,  since  it  obviated  the  necessity  of  buy- 
ing several  days^  supply  at  one  time  and  keeping  the  same  in  stock, 
in  consequence  of  which  and  the  longer  time  in  transit  it  was  subject 
to  deterioration.  All  cream  shipped  from  New  York  is  previously 
shipped  there  from  other  points.  As  a  practical  matter  only  whole- 
sale dealers  can  profitably  handle  cream  shipped  in  this  way  from 
New  York,  and  so  far  as  the  small  dealers  at  Jacksonville  are  con- 
cerned the  New  York  market  affords  no  competition  with  Columbia. 

A  contract  between  the  express  company  and  the  railroad  com- 
panies over  whose  lines  it  operates  providing  that  the  former  shall  not 
charge  less  than  a  certain  percentage  over  the  railroad  rate  applying 
on  the  same  commodity  between  the  same  points  can  not  be  consid- 
ered as  a  controlling  factor  in  passing  upon  the  reasonableness  of 
the  express  rate.  Ordinarily  the  railroads  engage  in  the  transporta- 
tion of  commodities  which  move  in  large  volume  and  do  not  attempt 
to  provide  facilities  or  to  name  rates  which  would  encourage  the 
shipment  by  freight  of  smaller  articles  infrequently  the  subject  of 
transportation.    This  is  especially  true  of  perishable  commodities 
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requiring  quick  movement,  so  that  the  express  company  is  left  free 
to  take  care  of  this  class  of  traffic.  It  is  therefore  not  improbable 
that  occasional  shipments  of  this  character  could  not  be  handled  as 
cheaply  by  the  railroad,  which  has  not  been  warranted  by  past  experi- 
ence in  providing  necessary  facilities  therefor.  The  Commission 
will  of  course  notice  the  railroad  rate  as  affording  a  basis  of  comr 
parison,  but  the  law  requires  that  the  several  classes  of  common 
carriers  subject  to  its  provisions  shall  fix  just  and  reasonable  charges 
for  transportation  services,  and  the  authority  of  the  Commission  to 
prescribe  a  reasonable  rate  when  invoked  in  a  proper  case  is  not 
restricted  by  the  terms  of  any  agreement  between  the  express  comr 
{mny  and  the  railroad  company. 

/^The  main  reasons  alleged  in  justification  of  the  increased  rate  are, 
nrst,  that  it  was  necessary  in  order  to  make  the  rates  applying  over 
the  entire  system  on  a  logical  and  consistent  basis,  and,  second,  m 
order  to  compensate  the  express  company  for  handling  the  extra 
weight  of  the  ice  and  tub. 

In  our  view,  it  is  not  sufficient  for  a  carrier  when  called  upon  to 
justify  a  rate,  the  reasonableness  of  which  is  questioned,  to  assert 
that  its  rates  generally  are  fair  and  just  and  that  no  change  may 
properly  be  made  in  any  particular  rate  because  it  would  disturb  the 
integrity  of  the  system  as  a  whole  and  produce  inconsistencies. 
This  proposition  is  too  general  and  theoretical  for  acceptance  by 
us  in  the  application  of  the  requirements  of  the  law  to  a  practical 
situation.  The  Commission  has  authority  under  the  law  to  make 
an  order  only  concerning  the  rates  involved  in  a  proceeding  before 
it.  It  is  not  practicable  in  such  a  proceeding  to  investigate  and 
pass  upon  the  reasonableness  of  the  entire  system  of  rates*  main- 
tained by  a  carrier.  In  dealing  with  a  particular  rate  it  is  of  course 
the  purpose  of  the  Commission  to  consider  such  other  rates  as  afford 
a  basis  for  comparison,  but  where  a  given  rate  is  found  to  be  imrea- 
sonable  the  Commission  will  not  hesitate  to  order  such  rate  reduced, 
although  the  reduction  might  disarrange  the  relative  adjustment 
existing  between  this  and  other  rates^ 

It  is  conceded  by  the  express  companies  that  a  rate  of  16  cents 
per  gallon  would  afford  reasonable  remimeration  for  the  service  per- 
formed in  transporting  the  net  weight  of  the  can  and  cream  from 
Columbia  to  Jacksonville.  That  rate  was  voluntarily  fixed  by  the 
defendant  and  remained  in  effect  for  such  length  of  time  as  to  create 
a  presumption  that  it  was  reasonably  remunerative.  We  will  assume 
that  this  rate  was  established  without  anticipation  of  the  necessity 
for  handling  the  cream  in  a  tub  packed  with  ice,  although  it  is  doubt- 
ful if  a  single  sliipment  ever  went  through  uniced.  The  rate  of  SI. 50 
applied  to  the  10-gallon  can  of  cream  weighing  122  pounds  yields  a 
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rate  per  pound,  approximately,  of  1}  cents.  At  this  rate  the  88 
pounds  consisting  of  ice  and  tub  would  yield  a  revenue  of  $1.10, 
which,  added  to  the  $1,50  charge  for  the  cream  and  can,  makes  a 
total  charge  of  $2,60, 

It  is  the  opinion  of  the  Commission,  upon  full  hearing  and  con- 
sideration of  all  the  facts,  circmnstancea,  and  conditions  surrounding 
this  transportation,  that  the  rate  herein  complained  of  is  unreaaonable 
and  unjust  to  the  extent  that  it  results  in  the  exaction  of  charges 
in  excess  of  S2,75  for  the  carriage  of  10  gallons  of  cream  shipped  in 
a  tub  of  sufficient  size  to  permit  of  necessary  refri^^eration  and  the 
return  of  the  empty  can  and  tub,  and  it  is  our  conclusion  that  the 
reasonable  and  just  rate  to  be  hereafter  charged  as  a  maximum 
should  not  exceed  that  amount  as  an  aggregate  charge  for  the  move- 
ment of  the  cream  and  the  return  movement  of  the  empty  receptacles 
incident  thereto.  An  order  will  be  entered  in  accordance  with  these 
conclusions. 

13  1.  c.  c.  Bei^ 
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No.  1372. 
BENTON  TRANSIT  COMPANY. 

V. 

BENTON  HARBOR^T.  JOE  RAILWAY  &  LIGHT  COMPANY. 


Submitted  May  6, 1908,    Decided  May  11, 1908. 


1.  The  withdrawal  of  lake-and-rail  rates  for  the  winter  during  the  period  of  dosed  navi- 

gation with  the  intention  of  restoring  them  with  the  opening  of  navi^tion  in  the 
spring  is  not  sufficient  to  take  from  the  jurisdiction  of  the  GommiflBioii  a  rail  line 
which,  like  the  defendant,  lies  wholly  within  one  state,  because  during  that 
limited  time  it  has  no  connections  by  which  it  can  actually  engage  in  interstate 
traffic. 

2.  The  complaint  in  this  case  was  filed  the  day  after  certain  interstate  rates  had  been 

suspended  for  the  winter;  but  it  appeared,  when  the  complaint  came  on  for 
hearing,  that  the  rates  had  been  restored.  Upon  objection  made  that  the  Com- 
mission was  without  jurisdiction  to  proceed  except  upon  a  new  or  amended 
complaint;  Held,  That  the  point  was  not  well  taken;  and  that,  having  jurisdic- 
tion when  the  complaint  came  on  to  be  heard  the  Commission,  being  an  ad- 
ministrative body,  ought  not  to  delay  the  hearing  upon  a  purely  technical  objeo 
tion  that  does  not  reach  the  merits  of  the  controversy. 

3.  Whether  a  satisfactory  through  route  exists  depends  upon  the  facts  and  circum- 

stances of  each  case.  While  the  three  steamboats  of  the  Graham  &  Morton  Line, 
with  which  the  defendant  now  has  through  routes  and  joint  rates  for  the  trana- 
portation  of  fruit  from  certain  points  in  the  state  of  Michigan  by  rail  to  Benton 
Harbor  and  thence  across  Lake  Michigan  to  Chicago,  can  doubtless  carry  all  the 
fruits  produced  in  the  territory  in  question,  its  ability  satisfactorily  to  handle 
the  traffic  is  to  be  measured  by  the  least  adequate  of  its  facilities.  And  if  it 
can  not  promptly  deliver  the  traffic  over  its  whari  at  Chicago,  and  thus  causes 
delays  that  result  in  financial  losses  to  shippers,  the  through  route  by  that  line 
can  not  be  said  to  be  satisfactory. 

H.  L.  Southworth  and  John  E.  W,  Wayman  for  complainant. 
Humphrey  S.  Gray  for  defendant. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

In  the  territory  proximate  to  Benton  Harbor  and  St.  Joseph  in  the 
state  of  Micliigan  there  is  an  extensive  cultivation  of  raspbemesi 
strawberries,  melons,  cantaloupes,  cherries,  peaches,  and  other  fruits 
for  which  the  city  of  Chicago  offers  a  large  market.  The  shipments 
from  those  ports  across  the  lake  ordinarily  amount  to  a  million  and  a 
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half  or  two  million  packages  during  each  fruit  season.  A  substantial 
portion  of  the  traffic  is  carried  by  the  complainant  from  its  wharf 
at  Benton  Harbor  to  its  wharf  in  Chicago.  But  shippers  at  inland 
points  who  prefer  that  line  now  have  to  pay  the  local  rates  in  and 
out  of  Benton  Harbor,  while  shippers  who  use  the  Graham  &  Morton 
line,  the  only  other  water  line  that  participates  in  the  traffic,  have  the 
benefit  of  through  routes  and  joint  rates.  The  complainant  there- 
fore desires  the  restoration  of  the  through  routes  and  joint  rates 
which  the  defendant  formerly  accorded  to  it;  and  to  that  end  it  has 
filed  its  petition  praying  for  an  order  requiring  the  defendant  to  join 
with  it  in  reestablishing  them.  The  facts  and  circmnstances  shown  of 
record  are  to  some  extent  imusual  and  for  that  reason  it  is  desirable  to 
outline  the  controversy  at  some  length. 

Until  a  few  years  ago  the  steamboat  companies  gathered  the  fruit 
from  the  outlying  farms  to  their  wharves  at  Benton  Harbor  in  large 
wagons  locally  known  as  fruit ' '  schooners."  Part  of  this  expense  was 
borne  by  the  farmers  and  part  was  absorbed  by  the  boat  lines.  Later 
the  defendant,  the  Benton  Harbor  &  St.  Joe  Railway  &  Light  Com- 
pany, originally  organized  for  the  purpose  of  furnishing  light  and  a 
street-car  service  for  the  two  communities  referred  to,  reached  the 
conclusion  that  it  would  be  profitable  to  provide  facilities  for  moving 
the  fruit  by  rail  froi^  the  country  producing  points  to  the  wharves. 
It  accordingly  extended  its  road  about  14  miles  into  the  fruit- 
producing  district  to  a  town  called  Eau  Claire.  The  line  was  com- 
pleted in  time  to  enable  the  defendant  to  engage  in  the  transportsr 
tion  to  Chicago  of  the  fruit  grown  during  the  season  of  1906.  A 
spur  was  projected  from  its  street-car  tracks  on  Main  street  in  Ben- 
ton Harbor  through  Water  street  into  the  covered  dock  of  the  Graham 
&  Morton  Line.  From  a  near-by  point,  apparently  on  the  same 
spur,  fruit  was  also  unloaded  during  that  season  and  carried  to  the 
steamboat  of  the  complainant. 

With  both  water  lines  the  defendant  established  through  routes  and 
joint  rates  to  Chicago  from  points  where  the  country  highways  cross 
its  line  between  Eau  Claire  and  Benton  Harbor.  These  crossroad 
points  were  put  in  one  group  and  the  water  rate  from  port  to  port  was 
extended  so  as  to  include  all  the  inland  points  on  the  defendant's  line. 
By  a<rreenient  among  themselves  the  defendant  retained  40  per  cent 
of  the  joint  through  rate  and  the  boat  lines  60  per  cent.  The  arrange- 
ment seemed  to  result  in  economies  to  all  concerned.  The  boat 
lines  and  the  farmers  were  saved  a  large  part  of  the  expense  of  labo- 
riously concentrating  the  fruit  at  the  wharves  in  wagons.  The  pro- 
duelers  were  enabled  to  pick  their  fruit  in  the  late  afternoon  and  have 
it  taken  by  the  defendant  at  once  to  the  ports,  where  it  was  loaded 
upon  the  boats  and  delivered  in  the  best  condition  on  the  wharves  at 
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Chicago,  usually  before  daylight  the  next  morning.  The  group  rate 
enabled  the  farmer  at  the  extreme  eastern  limit  of  the  producing 
district  to  reach  the  market  practically  as  quickly  and  at  the  same 
cost  for  transportation  as  the  producer  in  the  immediate  enyirona 
of  Benton  Harbor  and  St.  Joseph.  In  short;  this  admirable  arrange- 
ment under  which  the  traffic  was  conducted  brought  the  entire  fruit- 
producing  commurity  very  close  to  the  consuming  market  on  terms 
that  were  apparently  satisfactory. 

The  complainant's  wharf  at  Benton  Harbor  is  at  the  foot  of  Sev- 
enth street.  During  the  fruit-shipping  season  of  1906  the  fruit  cars 
were  first  taken  to  the  wharf  of  the  Graham  &  Morton  Line,  where 
the  fruit  consigned  to  Chicago  over  that  line  was  unloaded.  The 
car  was  then  set  at  a  point  in  Water  street  about  two  blocks  from 
the  wharf  of  the  complainant,  and  from  that  point  such  fruit  pack- 
ages as  were  to  be  taken  to  Chicago  by  the  complainant  were  carried 
to  its  steamboat.  But  when  lake  navigation  opened  for  the  season 
of  1907,  the  defendant,  while  continuing  the  through  routes  and 
joint  rates  with  the  Graham  &  Morton  line,  refused  to  renew  the 
arrangement  with  the  complainant.  It  has  declined  also  to  enter 
into  any  arrangement  with  the  complainant  for  the  present  year. 
The  complainant  has  accordingly  filed  this  application.  The  matter 
was  heard  quite  fully  and  the  record  presents  for  consideration  two 
questions,  one  of  law  and  one  of  fact.  We  shaU  first  consider  the 
question  of  law. 

The  defendant  has  no  rail  connections  and  its  line  lies  wholly  within 
the  state  of  Michigan.  It  can  therefore  participate  in  interstate  com- 
merce and  become  subject  to  the  provisions  of  the  amended  act  to 
regulate  commerce  only  by  entering  into  some  arrangement  with  a 
water  line  at  Benton  Harbor  or  St.  Joseph  for  the  continuous  trana- 
l)ortation  of  merchandise  or  passengers  to  an  interstate  point. 
Although  it  declined  to  enter  into  such  an  arrangement  with  the  com- 
plainant for  the  season  of  1907,  it  had  such  an  arrangement  with  the 
Graham  &  Morton  line  as  heretofore  stated.  It  was  therefore  in 
every  sense  an  interstate  carrier  subject  to  the  provisions  of  the  act 
and  to  the  jurisdiction  of  the  Commission.  But  according  to  the 
custom  of  lake-and-rail  carriers  to  take  out  their  joint  rates  during  the 
period  of  closed  navigation  these  interstate  rates  were  suspended  for 
the  winter  of  1907  and  the  steamboats  of  the  Graham  &  Morton  line 
were  docked  for  the  season.  On  the  following  day,  namely,  Decem- 
ber 14,  1907.  this  complaint  was  filed. 

The  question  of  law  which  arises  upon  these  facts  is  whether  the 
Commission  may  entertain  jurisdiction  of  a  complaint  against  a  com- 
mon carrier  which,  at  the  time  when  the  complaint  was  fiJled,  had  no 
connections  by  which  it  could  actually  carry  on  interstate  traffic 
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While  answering  to  the  merits  of  the  complaint,  the  defendant  also 
denied  that  it  had  any  joint  through  arrangements  with  the  Graham 
&  Morton  Line  when  the  complaint  was  filed;  and  it  therefore  denied 
that  any  circumstances  existed  to  give  the  Commission  jurisdictioiu 
It  is  to  be  observed,  however,  that  it  was  admitted  at  the  hearing 
that  the  cancellation  in  December,  1907,  of  the  through  routes  and 
joint  rates  between  the  Graham  &  Morton  Line  and  the  defendant  was 
not  intended  as  a  rupture  of  such  relations  between  the  two  compa- 
nies, but  was  simply  a  suspension  of  the  arrangement  during  the 
period  of  closed  navigation.  It  was  also  admitted  that  when  the 
through  arrangements  and  rates  were  suspended  it  was  with  the 
intention  to  restore-them  again  the  following  spring.  In  fact,  as  we 
understand  the  schedule  filed  with  the  Commission  in  December, 
1907,  it  does  not  purport  to  be  a  cancellation  of  the  through  routes 
and  joint  rates  with  the  defendant  but  a  mere  suspension  of  them. 
And  the  schedule  filed  in  March,  1908,  was  not  the  establishment  of 
a  new  arrangement  but  merely  a  restoration  of  the  old. 

In  our  judgment  the  mere  withdrawal  of  lake-and-rail  rates  during 
the  winter  months,  in  accordance  with  what  has  been  the  custom  of 
carriers  engaging  in  such  traffic,  with  the  intention  of  restoring  them 
with  the  opening  of  navigation  in  the  spring  is  not  sufficient  to  take 
from'  our  jurisdiction  a  rail  line,  which,  like  the  defendant,  lies  wholly 
within  one  state,  simply  because  during  that  limited  period  of  time 
it  has  no  connections  by  which  it  can  actually  engage  in  interstate 
traffic.  In  such  cases  we  hold  that  the  jurisdiction  of  the  Commission 
over  the  carriers  is  not  interrupted.  Moreover,  the  defendant  not  only 
permitted  the  cause  to  be  set  down  for  hearing,  but  it  permitted  it  to 
come  on  for  hearing  on  April  20,  1908,  without  moving  to  dismiss  the 
complaint  for  want  of  jurisdiction.  In  the  meantime,  by  a  schedule 
duly  filed  and  published  and  which  became  effective  on  March  10, 1908, 
the  arrangement  for  through  transportation  and  rates  between  the 
defendant  and  the  Graham  &  Morton  Line  was  restored  for  the 
period  of  open  navigation  during  the  year  1908.  The  defendant  was 
therefore  fully  subject  to  the  provisions  of  the  act  and  to  the  authority 
of  the  Commission  at  the  time  of  the  hearing,  and  all  phases  of  the 
matter  were  fully  brought  out  in  the  testimony.  To  hold,  therefore, 
as  the  defendant  contends  should  be  done,  that  the  Commission  was 
without  authority  to  proceed  except  upon  a  new  or  an  amended 
complaint,  filed  after  the  rates  were  restored,  would  be  to  give 
recognition  to  a  purely  technical  objection  that  does  not  reach 
the  merits  of  the  controversy  at  all.  With  such  objections 
we  have  ordinarily  little  sympathy.  Nothing  is  more  essential 
to  the  general  welfare  than  the  prompt  adjustment  of  contro- 
versies involving   the  movement  of  the  conunerce  of  the  coun- 
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try;  and  so  long  as  the  Commission  keeps  within  the  scope  of  its 
powers  and  does  not  usurp  authority  not  given  to  it  by  law,  it  is 
important  so  far  as  possible  to  lay  aside  legal  subtleties  and  tech- 
nicalities and  to  get  at  the  real  merits  of  such  contests.  Whatever 
may  be  said  as  to  our  jurisdiction  when  the  complaint  was  filed,  there 
was  clearly  no  want  of  jurisdiction  at  the  time  of  the  hearing.  We 
are  authorized  therefore,  and  it  is  our  duty,  to  proceed  to  a  consid- 
eration of  the  facts. 

The  question  of  fact  that  requires  to  be  examined  is  whether  there 
now  exists  a  satisfactory  or  reasonable  through  route  from  the  fruit- 
producing  territory  in  question  to  Chicago.  On  that  point  much 
testimony  was  taken.  It  appeared  that  the  complainant  has  but 
one  steamer,  and  that  of  a  capacity  of  only  350  tons.  The  Graham 
&  Morton  Line,  on  the  other  hand,  has  one  of  the  largest  fleets  plying 
on  Lake  Michigan.  Between  Benton  Harbor  and  Chicago  it  keeps 
three  steamers  in  service  during  the  fruit-shipping  season.  Most  of 
its  fruit  traffic  from  this  district  is  carried  on  the  BenUm  Harbor. 
The  extensive  deck  of  that  steamer  permits  it  to  load  all  the  fruit  in 
the  open  air,  to  the  advantage  of  the  fruit,  as  it  is  said.  In  this 
respect  it  di£Pers  from  the  complainant's  steamboat,  which  must 
carry  much  of  its  load  in  the  hold.  The  Graham  &  Morton  line 
enjoys  another  advantage  that  the  complainant  does  not  have.  If  the 
fruit  car  of  the  defendant  should  be  late  in  arriving  at  Benton  Har^ 
bor,  there  is  usually  time  to  enable  it  to  catch  the  steamer  at  St. 
Joseph,  where  it  stops  customarily  after  leaving  Benton  Harbor. 
That  arrangement  thus  saves  the  fruit  consigned  by  that  line  from 
being  held  over  imtil  the  next  night.  Its  wharves  at  Chicago  are  of 
goodly  size,  but  so  situated  that  the  covered  dock  meets  the  vessel 
at  right  angles  and  does  not  run  alongside.  This  involves  some 
delay  in  that  instead  of  having  to  carry  the  fruit  across  the  ware- 
house to  the  wagons,  as  would  be  the  case  were  it  built  alongside 
the  steamer,  much  of  the  fruit  must  be  carried  by  hand  the  full 
length  of  the  warehouse  to  the  farthest  doors,  where  it  is  to  be  delivered 
to  the  wagons  in  waiting.  The  wharf  of  that  line  lies  near  the  heart  of 
the  wholesale  district  of  Chicago,  and  the  wagon  haul  to  the  commis- 
sion-houses is  therefore  a  short  one.  The  wharf  of  the  complainant 
is  across  the  river  and  this  involves  a  wagon  haul  of  some  blocks  to  the 
commission-houses.  Nevertheless  it  is  earnestly  contended  by  the 
complainant  that  its  wharf  is  so  much  better  adjusted  for  prompt 
unloading  that  the  commission-houses  to  which  the  fruit  is  con- 
signed are  able  to  get  their  shipments  away  and  at  their  places  of 
business  much  more  promptly  than  is  possible  from  the  dock  of 
the  Graham  &  Morton  Line.  This  statement  is  supported  by  credi- 
ble testimony  of  repeated  instances  of  delays  at  the  docks  of  the  latter 
line,  the  result  of  which  was  that  the  consignees  were  not  able  to  offer 
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the  fruit  on  the  market  until  latefin  the  morning,  and  thus  lost  the 
higher  prices  which  are  customarily  to  be  had  for  the  early  morning 
offerings.  On  this  point  there  was  a  sharp  conflict  in  the  testimony. 
Other  commission  merchants  strongly  asserted  that  they  had  expe- 
rienced similar  delays  in  getting  their  consignments  away  from  the 
wharf  of  the  complainant.  Some  congestions  at  its  whaif  were 
admitted  by  the  Graham  &  Morton  Line  to  have  occurred  during 
the  season  of  1906.  This  was  attributed  to  the  fact  that  during  that 
year  they  had  a  line  of  boats  running  to  Lake  Superior  that  used 
the  same  dock  in  Chicago  and  occasionally  occupied  the  whaif 
when  the  fruit  boats  arrived.  The  cargoes  of  those  boats  when 
unloaded  into  the  dock  left  a  limited  amount  of  space  in  which 
to  handle  the  fruit  from  Benton  Harbor.  The  Lake  Superior  line  of 
boats  has  now  been  abandoned,  and  it  is  claimed  that  that  cause  of 
congestion  at  the  wharf  has  been  eliminated.  The  testimony  tends  to 
show  however  that  even  during  the  year  1907,  after  that  service 
had  been  abandoned,  there  were  some  congestions  and  delays  at 
the  wharf,  although  they  were  infrequent. 

Each  of  the  two  competing  boat  lines  has  its  adherents  among  the 
fruit  consumers  in  the  territory  in  question  and  among  the  commission 
merchants  who  handle  the  fruit  at  Chicago.  Some  of  the  witnesses 
whose  fruit  had  not  been  promptly  delivered  by  the  Graham  &  Morton 
Line  from  its  wharf  at  Chicago  testified  that  they  would  not  again  use 
that  line.  Other  witnesses  made  a  similar  complaint  of  the  wharf 
service  at  Chicago  of  the  Benton  Transit  Company.  Neither  com- 
pany has  succeeded  in  fully  satisfying  the  fruit  shippers  or  the  com- 
mission merchants.  To  meet  the  criticism  made  of  the  character  of 
its  wharf  service,  officials  of  the  Graham  &  Morton  Line  at  the  hearing 
entered  upon  a  detailed  explanation  of  the  carefully  considered  methods 
of  that  company  for  unloading  the  fruit  packages  consigned  to  the  sev- 
eral commission  houses,  and  in  sorting  and  placing  them  in  piles  at 
particular  doors  of  its  covered  dock,  where  they  may  be  promptly 
secured.  But  the  very  care  bestowed  by  it  in  the  handling  of  the  friut 
at  its  wharf  impresses  us  with  the  thought  that  the  conditions  that 
surround  its  dock  require  system  and  regulation  in  order  to  secure 
prompt  delivery  of  the  fruit  to  the  commission  houses.  And  the  proof 
seems  to  show  that  the  system  adopted  is  not  adequate  to  overcome 
the  difficulties  which  gave  rise  to  it.  Although  the  dock  itself  is  310 
feet  lono;,  the  covered  warehouse  on  the  dock  that  meets  the  vessel 
substantially  at  right  angles  presents  a  front  to  the  vessel  of  only 
66  feet.  The  warehouse  runs  back  160  feet  along  what  is  referred 
to  in  the  record  as  Dock  street.  This  frontage  on  the  street  can  be 
opened  up  so  as  to  enable  wagons  to  back  up  against  the  openings. 
The  carry  from  the  boat  to  the  openings  increases  in  distance  from 
the  delivery  doors  nearest  the  river  to  the  last  one,  160  feet  away. 
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This  work  must  necessarily  be  done  by  stevedores  or  deck  hands. 
The  proof  shows  that  as  many  as  32  wagons  can  back  up  against  the 
openings  and  be  loaded  at  the  same  time.  But  ordinarily  about  150 
different  commission  houses  have  wagons  in  waiting  CYery  morning 
for  the  purpose  of  getting  the  fruit  consigned  to  them.  Some  of 
these  dealers  receive  from  4,000  to  10,000  packages  a  day,  and  such 
consignments  require  a  number  of  wagons  to  haul  them  away.  This 
means  that  many  wagons  are  kept  waiting  for  their  turn  to  back  up 
to  the  doors  for  their  loads.  It  also  means  that  many  commismon 
houses  have  to  wait  to  secure  their  shipments.  Because  of  the 
limited  loading  space  the  company,  in  order  to  give  equal  and  fair 
treatment  to  all  its  patrons,  permits  each  commission  house  to  load 
but  one  wagon  at  a  time.  Consignees  having  more  than  one  wagon 
therefore  have  to  keep  them  waiting  for  their  turn.  In  other  words, 
there  is  ordinarily  a  good  deal  of  waiting  on  the  part  of  consignees 
and  there  would  be  much  more  waiting  and  more  delay  if  it  were  not 
for  the  strict  enforcement  of  the  wharf  rules  and  regulations  to  which 
reference  has  been  made.  Notwithstanding  all  this  care,  it  does 
happen,  as  was  admitted  by  the  wharf  superintendent  and  other 
officers  of  that  company,  that  a  congestion  will  occasionally  occur 
and  result  in  a  delay  in  getting  the  fruit  away  from  the  wharf.  An 
appreciation  of  this  fact  by  the  officers  of  the  Graham  &  Morton 
Line  doubtless  partially  explains  the  negotiations  which  that  company 
has  recently  entered  upon  with  a  view  to  securing  an  additional  whaif 
elsewhere  along  the  river  front  in  Chicago. 

Such  delays  as  do  occur  would  not  be  so  important  if  we  were 
dealing  with  a  different  kind  of  merchandise.  Fruit,  however,  is 
not  only  a  perishable  commodity,  but  the  record  discloses  that  unless 
it  is  delivered  at  the  commission  houses  very  early  in  the  morning 
the  consignors  lose  the  benefit  of  the  higher  early  morning  prices. 
It  is  true  that  delays  happen  infrequently  as  the  dock  of  the  Graham 
&  Morton  Line  is  now  managed;  but  if  it  happens  at  all  or  is  likely 
to  happen  and  to  involve  shippers  in  a  substantial  loss  it  can  not 
be  said  that  the  through  route  now  existing  between  the  defendant 
and  that  line  is  reasonable  or  satisfactory.  With  such  a  traffic, 
time  is  of  the  essence  of  good  transportation  and  anything  short 
of  prompt  service  at  all  times  can  not  be  said  to  be  satisfactory. 
In  this  connection  it  will  be  of  interest  to  note  the  extent  of  the 
traffic  carried  by  the  complainant  and  by  the  Graham  &  Morton  Line 
during  the  last  three  years.  In  1905  the  complainant  carried  738,481 
packages;  in  1906  it  carried  across  the  lake  569,658  packages,  and  in 
1907  a  total  of  184,133  packages.  The  Graham  &  Morton  Lme  during 
the  same  years  used  two  steamships,  the  Benton  Harbor  and  the 
Chicago.    These  two  vessels  in  1905  carried  an  aggregate  of  873,774 
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packages;  in  1906  they  carried  638,368,  and  in  1907  the  total  number 
was  202,373  packages.  The  two  lines  have  therefore  just  about 
divided  the  traffic  during  each  of  these  three  years.  This  fact  in  itself 
shows  that  there  is  a  widespread  feeling  among  the  fruit-shipping 
community  that  the  Graham  &  Morton  Line  can  not  successfully 
handle  all  the  traffic.  While  the  three  steamers  of  that  line  can 
doubtless  carry  all  the  fruit  produced  in  the  territory  in  question, 
its  ability  satisfactorily  to  handle  the  traffic  is  to  be  measured,  as  a 
transportation  matter,  by  the  least  adequate  of  its  facilitied.  And 
the  least  adequate  of  its  facilities  is  its  wharf  in  Chicago.  If  the 
company  is  not  now  always  able  promptly  to  deliver  one-half  the 
traffic  over  its  wharf,  notwithstanding  the  dose  observance  of  its 
carefully  prepared  rules  and  regulations,  it  would  scarcely  be  possible, 
if  this  complainant  is  crushed  out  of  existence,  to  handle  all  the 
traffic  without  occasionally  imposing  costly  delays  upon  some  of  its 
shippers. 

From  a  review  of  all  the  testimony,  and  basing  our  conclusions  on 
the  special  facts  of  the  case  and  the  special  nature  of  the  traffic,  we 
are  of  the  opinion  that  the  complaint  made  is  well  founded  and  that, 
in  the  interest  of  all  the  fruit  shippers  of  this  r^on,  the  defendant 
should  be  required  to  establish  through  routes  and  joint  rates  with 
the  complainant  on  the  same  terms  now  accorded  by  it  to  the  Graham 
&  Morton  Line.  For  such  significance  as  it  may  have  in  relation  to 
the  right  of  this  complainant  to  invoke  the  jurisdiction  of  the  Com- 
mission in  such  a  proceeding  it  may  be  well  to  add  that  the  com- 
plainant, by  joint  tariff  arrangements  with  the  Michigan  Central  and 
Big  Four  railroads,  is  engaged  in  general  interstate  transportation. 

It  does  not  appear  that  the  complainant  has  definitely  secured  any 
wharf  or  landing  place  at  Benton  Harbor  for  this  season.  By  arrange- 
ment with  the  municipal  council  it  has  heretofore  been  permitted  to 
use  the  foot  of  Seventh  street  as  a  wharf,  but  at  the  time  of  the  hearing 
it  did  not  appear  that  such  an  arrangement  had  been  effected  for  this 
year.  There  is  some  question  also  as  to  whether  the  city  authorities 
will  permit  the  fruit  cars  of  the  defendant  to  be  stopped  on  the  public 
highway  while  the  fruit  packages  are  being  unloaded  and  carried  to 
the  complainant^s  steamer.  As  to  these  matters  the  complainant 
will  doubtless  have  to  arrive  at  some  understanding  with  the  authori- 
ties of  Benton  Harbor  before  it  can  participate  in  this  traffic.  Assum- 
ing that  it  will  be  able  to  do  this,  as  it  has  done  in  the  past,  there  is 
no  reason  why  an  order  carrying  out  the  views  here  expressed  should 
not  now  be  entered,  subject  of  course  to  such  modifications  as  may  be 
required  when  the  Commission  has  been  informed  of  the  details  of  such 
arrangement  as  may  be  made  by  the  complainant  with  the  muni- 
cipality.    It  will  be  so  ordered. 
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No.  933. 
IN  THE  MATTER  OF  RELEASED  RATES. 


Decided  May  U,  1908. 


1.  If  a  rate  is  conditioned  upon  the  shipper's  assuming  the  risk  of  loss  due  to 

causes  beyond  the  carrier's  control,  the  condition  is  valid. 

2.  If  a  rate  is  conditioned  upon  the  shipper's  assuming  the  entire  risk  of  loss. 

the  condition  is  void  as  against  loss  due  to  the  carrier's  neglig^ice  or 
other  misconduct. 
8.  If  a  rate  is  conditioned  upon  the  shipper's  agreeing  that  the  carrier's  liability 
shall  not  exceed  a  certain  specified  value,  (a)  the  stipulation  is  valid 
when  loss  occurs  through  causes  beyond  the  carrier's  control;  (&)  the 
stipulation  is  valid,  even  when  loss  is  due  to  the  carrier's  negligence^  If 
the  shipper  has  himself  declared  the  value,  expressly  or  by  Implication, 
the  carrier  accepting  the  same  in  good  faith  as  the  real  value,  and  the 
rate  of  freight  being  fixed  in  accordance  therewith;  (c)  the  stipulation 
is  void  as  against  loss  due  to  the  carrier's  negligence  or  other  miscon- 
duct if  the  specified  amount  does  not  purport  to  be  an  agreed  valoation, 
but  has  been  fixed  arbitrarily  by  the  carrier  without  reference  to  the 
real  value;  (d)  the  stipulation  is  void  as  against  loss  due  to  the  car- 
rier's negligence  or  other  misconduct  if  the  specified  amount,  while  par- 
porting  to  be  an  agreed  valuation,  is  in  fact  purely  fictitious  and  r^re- 
sents  an  attempt  to  limit  the  carrier's  liability  to  an  arbitrary  amonnt. 

4.  A  carrier  may  lawfully  establish  a  scale  of  charges  applicable  to  a  spedflc 

commodity  and  graduated  reasonably  according  to  value.  These  rates 
must  be  applied  in  good  faith,  regard  being  had  to  the  actual  yalae  of 
the  property  offered  for  shipment. 

5.  A  carrier  must  not  make  use  of  its  released  rates  as  a  means  of  escaping 

liability  for  the  consequences  of  its  negligence,  either  wholly  or  in  part. 

6.  It  is  a  mischievous  i)ractice  for  carriers  to  publish  in  their  tarifTs  and  on 

their  bills  of  lading  rules  and  regulations  which  are  misleading,  unrea- 
sonable, or  incapable  of  literal  enforcement  in  a  court  of  law. 

7.  A  stipulation  that  an  additional  charge  of  20  per  cent  shall  be  collected  on 

proi)erty  that  is  shipped  not  subject  to  limited  liability  is  unreasonable. 

Report  of  the  Commission. 

Lan e,  Commissioner : 

Since  the  passage  of  tlie  Hepburn  Act  the  Commission  has  been 
in  receipt  of  numerous  requests  for  an  administrative  interpreta- 
tion of  that  part  of  section  20  which  deals  with  the  liability  of  car- 
riers.    Before  undertaking  to  set  forth  its  position  in  concrete 
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foi*m,  the  Commission  deemed  it  ad%isable  to  hold  an  ex  parte  hear- 
ing in  order  to  give  carriers  and  shippers  alike  an  opportunity  to 
express  their  views.  Pursuant  to  that  purpose  a  hearing  was  held 
in  Washington  attended  by  the  representatives  of  both  interests. 
Inasmuch  as  the  Commission  does  not  take  ]urisdicti<ni  over  daima 
for  damages  to  goods  in  transit,  it  must  be  recognized  that  this  prob- 
lem is  essentially  one  for  the  courts.  But  the  validity  of  so-OEtUed 
'^  Released  Rates  "  is  dependent  upon  its  solution,  and,  if  a  definite 
statement  of  our  position  can  meet  with  general  acceptance,  it  wiU 
tend  to  eliminate  much  troublesome  controversy  and  make  for  uni- 
formity in  railroad  practice.  We  therefore  take  occasion  at  this  time 
to  give  expression  to  our  views,  in  the  hope  that  they  may  be  of 
advantage  both  to  the  railroads  and  the  shipping  public 

In  undertaking  a  solution  of  this  problem  we  must  consider  sepa- 
rately losses  caused  by  the  carrier  and  losses  due  to  causes  beyond  the 
carrier^s  control.  It  will  also  be  necessary  to  distinguish  between 
stipulations  for  total  exemption  from  liability  and  stipulations  Umit' 
ing  the  amount  of  liability.  Bearing  these  distinctions  in  mind,  we 
must  determine  tiie  validity  of  ^  Released  Rates  "  of  the  following 
character : 

I.  Rates  conditioned  upon  the  shipper's  assuming  the  risk  of  loss 
due  to  causes  beyond  the  carrier's  control. 

II.  Rates  conditioned  upon  the  shipper's  aasuming  the  entire  risk 
of  loss. 

III.  Rates  conditioned  upon  the  shipper's  agreeing  that  the  car- 
rier's liability  shall  be  limited  to  a  certain  specified  value. 

Section  20  of  the  act  provides: 

Tbnt  any  common  carrier,  railroad,  or  transportation  company  receiying 
property  for  transportation  from  a  point  in  one  state  to  a  point  in  another 
state  shall  issue  a  receipt  or  biil  of  lading  therefor  and  shall  be  liable  to  the 
lawful  holder  tliereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  it  or  by  any  common  carrier,  railroad,  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regulation  shall  exempt  such  common  car- 
rier, railroad,  or  transportation  company  from  the  liability  hereby  imposed: 
Provided,  That  nothing  in  this  section  shall  deprive  any  holder  of  such  receiptor 
bill  of  lading  of  any  remedy  or  right  of  action  which  he  has  under  existing  law. 

Tbat  the  common  carrier,  railroad,  or  transportation  company  issuing  such 
receipt  or  bill  of  lading  shall  l)e  entitled  to  recover  from  the  common  carrier, 
railroad,  or  transportation  company  on  whose  line  the  loss,  damage,  or  in- 
Jury  shall  have  been  sustained  the  amount  of  such  loss,  damage,  or  injury 
as  it  limy  be  required  to  pay  to  the  owners  of  such  proiierty,  as  may  be  evi- 
denced by  any  receipt.  Judjrment,  or  transcript  thereof. 

I.  //  a  rate  is  conditioned  upon  the  shipj>er^s  assuming  the  risk 
of  loss  due  to  causes  beyond  the  carriers  control^  the  condition  is 

valid. 
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In  the  absence  of  express  stipulation  the  liability  of  a  common 
carrier  is  not  limited  to  loss  occasioned  by  its  negligence  or  other 
misconduct.  The  law  has  cast  upon  it  an  extraordinary  responsi- 
bility; it  is  to  a  large  extent  an  insurer  of  the  goods  intrusted  to  it 
for  carriage.  The  rule,  roughly  stated,  is  that  a  conmion  earner  is 
liable  for  all  losses  not  occasioned  by  the  act  of  Gk)d  or  the  publio 
enemy.  But  the  carrier's  right  to  relieve  itself  to  some  extent  from 
this  complete  responsibility,  by  special  agreement  or  notice,  has  long 
been  recognized.  It  may  strip  itself  of  its  insurer's  liability  and 
I'emain  responsible  only  for  its  negligence  and  other  misconduct. 
York  Manufacturing  Co.  v.  /.  C.  R.  R.  Co.,  3  Wall.,  107;  N.  7.  C. 
7?.  R.  Co.  V.  Lockwood,  17  Wall.,  357. 

The  law  on  this  point  is  well  settled,  and  a  careful  study  of  the 
provisions  of  the  Hepburn  Act  will  show  that  the  carrier's  right  in 
this  respect  has  not  been  abrogated.  The  law  reads  that  the  car- 
rier shall  be  liable  "  for  any  loss,  damage,  or  injury  to  such  property 
caused  by  it  *  *  *  and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  common  carrier,  railroad,  or  transportation  com- 
pany from  the  liability  hereby  imposed."  The  scope  of  this  pro- 
hibition must  turn  largely  upon  the  construction  to  be  placed  upon 
the  word  "  caused."  The  word  "  caused  "  is  not  susceptible  of  a  nar- 
row interpretation — it  is  broad  enough  to  comprehend  all  losses  due 
to  the  carrier's  misconduct,  whether  positive  or  negative  in  character. 
But  it  can  not  possibly  be  extended  to  cover  losses  due  to  causes 
beyond  the  carrier's  control.  We  are  necessarily  driven  to  the 
conclusion,  therefore,  that  the  law  places  no  restriction  upon  the 
carrier's  efforts  to  exempt  itself  from  liability  for  losses  which  occur 
without  fault  on  its  part.  We  are  of  opinion,  in  short,  that  in  the 
absence  of  agi-eement  or  notice  the  carrier's  liability  is  governed  by 
the  ordinary  common-law  rule;  but  that  a  stipulation  for  exemption 
fi-om  liability  for  losses  due  to  causes  beyond  the  carrier's  control  is 
open  to  no  legal  objection. 

II.  //  a  rate  is  conditioned  tipon  the  shipper^s  assuming  the  entire 
risk  of  loss^  the  condition  is  void  as  against  loss  due  to  the  carrier^a 
negligence  or  other  misconduct. 

The  Federal  courts  have  held  consistently  that  it  is  against  public 
policy  for  a  carrier  to  exempt  itself  from  responsibility  for  its  mis- 
conduct or  the  misconduct  of  its  agents.  They  have  refused  accord- 
ingly to  give  vitality  to  a  stipulation  by  which  a  carrier  seeks  to 
exempt  itself  from  all  liability  or  from  liability  for  losses  caused  by 
negligence.  A-cvj  Jersey  Steam  Navigation  Co.  v.  Boston  Merchante* 
Bank,  6  IIow.,  344;  Express  Co.  v.  Kountze^  8  Wall.,  342;  The  Ken- 
sington, 183  IT.  S.,  203,  208.  This  principle  is  squarely  reaffirmed  by 
section  20  of  the  act.    The  statute  expressly  denies  to  a  carrier  the 
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right  to  exempt  itself  from  liability  for  losses  caused  by  it  A  stipu- 
lation that  a  shipment  is  carried  at  ^'  owner's  risk ''  will  therefore  be 
upheld  as  to  losses  due  to  causes  beyond  the  carrier's  control;  but  the 
provision  is  entirely  void  as  against  loss  due  to  the  carrier's  negli- 
gence or  other  misconduct. 

III.  Rates  conditioned  upon  the  aJdppen^B  agreeing  that  the  ear- 
rier^s  liability  shall  be  limited  to  a  certain  specified  vdlue. 

The  question  here  considered  is  one  of  great  nicety.  It  can  not 
be  dismissed  with  a  general  statement  Careful  study  will  show 
that  there  are  three  or  four  distinct  phases,  each  one  of  which  must 
be  dealt  with  individually. 

(a)  Where  loss  is  due  to  causes  beyond  the  carrier's  control  the 
stipulation  limiting  liability  to  a  designated  value  is  valid. 

This  follows  necessarily  from  the  conclusion  we  have  already 
reached,  viz,  that  the  carrier  has  an  undoubted  right  to  exempt  itself 
from  responsibility  for  losses  which  it  does  not  cause.  A  farttori^ 
there  is  no  legal  obstacle  in  the  way  of  a  reasonable  stipulation  limit- 
ing the  amount  which  the  shipper  can  recover  under  the  same  circum- 
stances. 

{b)  When  the  shipper  has  placed  upon  his  goods  a  specific  value, 
the  carrier  accepting  the  same  in  good  fait!)  as  their  real  value,  the 
rate  of  freight  being  fixed  in  accordance  therewith,  the  dupper  can 
not  recover  an  amount  in  excess  of  the  value  lie  has  disclosed,  even 
when  loss  is  caused  by  the  carrier's  negligence. 

The  limited  liability  of  the  carrier  in  this  situation,  even  as 
against  loss  due  to  negligence,  has  been  generally  recognized.  The 
leading  case  on  this  point  is  Hart  v.  Pennsylvania  R.  R.  Co.,  112 
U.  S.,  331,  the  Supreme  Court  stating  the  rule  as  follows: 

When  a  contract  of  carriage,  signed  by  the  shipper,  is  fairly  made  with  a 
railroad  company,  agreeing  on  a  valuatioQ  of  the  property  carried,  with  a  rate 
of  freight  based  on  condition  that  the  carrier  assumes  liability  only  to  the 
extent  of  the  agreed  valuation,  even  in  case  of  loss  by  the  negligence  of  the 
carrier  the  contract  will  be  upheld  as  a  proper  and  lawful  mode  of  securing  a 
true  proportion  between  the  amount  for  which  the  carrier  may  be  responsible 
and  the  freight  it  receives  and  of  protecting  itself  against  extravagant  and 
fanciful   valuations. 

We  quote  further: 

If  the  shipper  is  guilty  of  fraud  or  imposition,  by  misrepresenting  the  natnre 
or  value  of  the  articles,  he  destroys  his  claim  to  indemnity,  because  he  has 
attempted  to  deprive  the  carrier  of  the  right  to  be  compensated  in  proportion 
to  the  value  of  the  articles  and  the  consequent  risk  assumed,  and  what  he  has 
done  has  tended  to  lessen  the  vigilance  the  carrier  would  otherwise  have  be- 
ptowed.  ♦  ♦  ♦  The  compensation  for  carriage  is  based  on  that  value.  The 
tthippcr  is  estopped  from  saying  that  the  value  is  greater.  The  articles  have  no 
greater  value,  for  the  purposes  of  the  contract  of  transportation,  between  the 
parties  to  that  contract. 
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The  same  principle  is  applicable  when  the  shipper  has  in  s<»ne 
other  way  concealed  the  nature  or  the  value  of  his  goods  in  order 
to  secure  a  lower  rate  of  freight.  If  the  circumstances  call  for  a  dis- 
closure of  value  and  the  shipper  fails  to  make  such  disclosure,  he  will 
be  concluded  by  the  vahmtion  stated  in  the  bill  of  lading.  The  con- 
cealment may  be  just  as  effective  and  the  fraud  just  as  real  as  if 
there  had  been  an  affirmative  misrepresentation.  Hart  v.  Pennsyl- 
vania R.  ^.5  supra;  Magnin  v.  Dinsmore^  56  N.  Y.,  168;  62  N.  Y., 
35;  Earnest  v.  The  Express  Company^  1  Woods,  573;  Oppenheimer 
V.  U.  S.  Express  Co.^  69  111.,  62. 

It  does  not  appear  that  this  principle  is  in  any  respect  in  deroga- 
tion of  the  provisions  of  section  20.  The  carrier  is  made  liable  "  for 
any  loss,  damage,  or  injury,"  and  "no  contract,  receipt,  rule,  or 
regulation  shall  exempt  such  common  carrier,  railroad,  or  trans- 
portation company  from  the  liability  hereby  imposed.''  But  it  is 
of  the  highest  importance  to  note  that  this  limitation  is  not  secured 
by  contract  or  notice — the  contract  has  no  validity  per  se.  It  is 
only  right  that  a  carrier  who  has  acted  in  good  faith  should  be  pro- 
tected against  the  frauds  and  misrepresentations  of  the  shipper,  and 
the  law  accomplishes  this  through  the  operation  of  the  principle 
of  estoppel.  The  shipper  is  estopped  from  recovering  an  amount  in 
excess  of  the  declared  value,  and  the  rule  is  in  perfect  harmony  with 
the  law  as  it  stands  to-day.  6  Cyclopedia  of  Law  and  Procedure, 
title  "  Carriei-s,"  page  401,  note  5. 

{c)  If  the  specified  amount  does  not  purport  to  be  an  agreed  valua- 
tion, but  represents  an  attempt  on  the  part  of  the  carrier  to  limit 
the  amount  of  recovery  to  a  fixed  sum,  irrespective  of  the  actual 
value,  the  stipulation  is  void  as  against  loss  due  to  the  carrier's  negli- 
gence or  other  misconduct. 

Much  confusion  has  arisen  from  failure  to  distinguish  between 
this  situation  and  the  situation  comprehended  in  Hart  v.  Pennsyl- 
vania Railroad  Co.^  supra.  That  decision  was  expressly  predicated 
upon  the  principle  of  estoppel;  the  shipper  had  misrepresented  the 
value  of  his  property,  and  had  thereby  secured  the  benefit  of  a  lower 
rate  than  he  was  properly  entitled  to  by  virtue  of  the  real  value. 
He  was  estopped  by  his  fraudulent  conduct  from  recovering  an 
amount  in  excess  of  the  value  he  had  declared.  In  the  case  we  are 
now  considering,  the  requisites  of  estoppel  are  wanting.  An  estoppel 
can  not  arise  unless  the  party  invoking  it  has  been  the  victim 
of  misrepresentation  and  has  himself  acted  in  good  faith.  Can  it 
])ossibly  be  argued  that  when  a  carrier  has  arbitrarily  placed  in 
its  bill  of  lading  a  stipulation  limiting  the  amount  of  its  liability, 
regardless  of  the  actual  value  of  the  property,  it  may  claim  the 
benefit  of  an  estoppel?  Obviously  not;  it  has  not  acted  in  good 
faith,  neither  has  it  been  the  victim  of  misrepresentation. 
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The  cases  which  take  cognizance  of  this  fundamental  difference 
in  principle  are  nmnerous'and  well  considered.  In  EeUa  v.  ^5^.  Lauis^ 
K.  cfe  N.  W.  Ry.  Co.^  52  Fed.  Rep.,  908,  907,  the  case  was  carefully 
differentiated  from  Hart  v.  Pennsylvania  R.  R.  Co.    The  court  said: 

In  the  case  at  bar,  the  contract  provision  neither  states  nor  attempts  an 
agreed  valuation  of  the  animal  aliipped.  Whether  the  animal  is  of  $100, 11,000, 
or  $10,000,  or  other  value,  the  contract  is  sUent  But  the  contract  .ezpresslj 
provides  for  a  limitation  of  liability  to  $100,  without  reference  to  the  valuation 
of  the  animal  shipped.  •  •  •  Such  a  contract  can  not  be  said  to  be^  in  the 
eye  of  the  law,  just  and  reasonable,  in  its  attempt  to  limit  the  responsibility  for 
the  negligence  of  the  carrier.  Whoi  tested  by  the  extracts  above  given  from  the 
Hart  case,  the  failure  of  the  contract  in  the  case  at  bar  to  meet  that  testbeoomes 
strikingly  manifest. 

In  Railway  Co.  v.  TTynn,  88  Tenn.,  820,  the  validity  of  the  doctrine 
that  prevailed  in  the  Hart  case  was  again  recognized  and  again  dis- 
tinguished : 

The  carrier  can  not  by  contract  excuse  itself  from  liability  tn  the  whole 
nor  any  part  of  a  loss  brought  about  by  its  negligence.  To  our  minds  it  is 
perfectly  clear  that  the  two  kinds  of  stipulations — that  providing  for  total 
and  that  providing  for  partial  exemption  from  liability  for  the  ccmsequenoes  of 
the  carrier's  negligence— stand  upon  the  same  ground  and  must  be  tested  by 
the  same  principles.  If  one  can  be  enforced,  the  jother  can ;  if  either  be  invalid. 
both  must  be  held  to  be  so,  the  same  considerations  of  pubUc  poli<7  operating 
in  each  case. 

With  great  deference  for  those  who  may  differ  with  us»  we  think  it  entirely 
illogicnl  and  unreasonable  to  say  that  the  carrier  may  not  absolve  itself  from 
liability  for  the  whole  value  of  property  lost  or  destroyed  through  its  negli* 
gence,  but  that  it  may  absolve  itself  from  responsibility  for  one-half,  three- 
fourths,  seven-eighths,  nine-tenths,  or  ninety-nine  one-hundredths  of  the  loss  so 
occnsioned.  With  great  unanimity  the  authorities  say  it  can  not  do  the  former. 
If  allowed  to  do  the  latter  it  may  thereby  substantially  evade  and  nullify 
the  law  which  says  it  shall  not  do  the  former,  and  in  that  way  do  indirectly 
what  it  is  forbidden  to  do  directly.  We  hold  that  it  can  do  neither.  The 
requirement  of  the  law  has  ever  been,  and  is  now,  that  the  common  carrier 
shall  be  diligent  and  careful  in  the  transportation  of  its  freight,  and  public 
policy  forbids  that  it  shall  throw  off  that  obligation,  whether  by  stipulation 
for  exemption  in  whole  or  in  part  from  the  consequences  of  its  negligent  acts. 
This  view  Is  sustained  by  sound  reason,  and  also  by  the  weight  of  authority. 

Referring  to  Hart  v.  Pennsylvania  R.  R.  Co.  and  the  cases  which 

follow  it,  the  court  says: 

They  were  decided  upon  an  entirely  dissimilar  state  of  facts,  and  from  a 
wholly  difTerent  point  of  view;  that  is  to  say,  it  appeared  to  the  court,  in  each 
and  every  one  of  those  cases,  that  there  was  an  agreM  valuation  stated  in  the 
contract  as  the  basis  of  the  carrier's  charges  and  responsibility;  and  the  courts 
very  properly  held  that  in  such  cases  the  shipper  was  estopped  to  claim  a 
greater  sum  than  the  agreed  valuation. 

Though  evident  from  the  reasoning  in  the  body  of  the  opinion  in  the  Hart 
case,  which  mny  now  be  called  the  leading  case  4n  America,  the  court  is  careful 
to  say,  in  conclusion,  that  the  decision  is  based  alone  upon  the  ground  above 
stated.     112  IT.  S.,  343. 
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In  Alahama  Great  Southern  Railway  Company  v.  Little^  71  Ala., 
GU,  it  was  said: 

In  the  limitation  of  liability  tbe  carrier  can  not,  in  any  event,  stipulate  foi 
more  than  an  exemption  from  the  extraordinary  liability  the  common  law  im- 
poses: the  liability  extending  beyond  that  of  ordinary  paid  agents,  servants,  or 
bailees,  denominated  the  liability  of  an  insurer.  Public  policy,  and  every  con- 
sideration of  right  and  Justice,  forbid  that  he  should  be  allowed  to  stipulate 
for  exemption  from  liability  for  losses  or  injuries  occurring  through  the  want 
of  his  own  skill  or  diligence,  or  that  of  the  servants  or  agents  he  may  employ, 
or  through  his  own  or  their  willful  default  or  tort.  ♦  ♦  ♦  The  carrier  can  not 
stipulate  for  an  absolute,  unqualitiiHl  exemption  from  all  liability,  nor  can  he 
stipulate  that  he  will  answer,  in  any  and  all  events,  only  for  a  sum  leas  than 
the  value  of  the  goods,  because  in  consideration  of  reduced  rates  of  freight  the 
shipi>er  may  assent  to  it. 

For  further  authority  to  the  same  effect  see  Scruggs  v.  Baltimore^ 
etc.,  R.  R.  Co.,  5  McCrary,  590;  Ormsby  v.  U.  P.  R.  R.  Co.^  4  Fed. 
Rep.,  706;  Judaon  v.  Western  R.  R.  Corporation,  6  Allen,  88;  Adcmis 
Express  Co.  v.  Stettaners,  61  111.,  184;  Ga.  Pacific  Ry.  Co.  v.  Hug- 
hart,  90  Ala.,  36;  Ga.  R.  R.  Co.  v.  Keener,  93  Ga.,  808;  Ulhnan  ▼. 
C.  <&  N.  W.  Ry.  Co.,  112  Wis.,  150;  Railway  Co.  v.  Soxoell,  90  Tenn., 
17 ;  Rosenfield  v.  Peoria,  Decatur  &  Evansville  Ry.  Co.^  103  Ind.,  121 ; 
53  Am.  Rep.,  500;  Western  Railway  Co.  v.  Uarwell,  91  Ala.,  840;  4 
Elliott  on  Railroads,  2336;  note,  14  L.  R.  A.,  pp.  434,  435;  6  Cya, 
title  "  Carriers,"  p.  400,  b. ;  Hutchinson  on  "  Carriers,"  8d  ed.,  sees. 
425-127. 

{d)  If  the  specified  amount,  while  purporting  to  be  an  agreed 
valuation,  is  in  fact  purely  fictitious  and  represents  an  attempt  to 
limit  the  carrier's  liability  to  an  arbitrary  amount,  liability  for  the 
full  value  can  not  be  escaped  in  event  of  loss  due  to  negligence. 

This  situation  is  substantially  identical  with  that  just  considered — 
the  difference  is  one  in  form  only.  If  the  shipper  and  carrier  col- 
lusively  agree  that,  for  the  purpose  of  the  transportation,  the  property 
shall  be  deemed  to  have  a  specified  value  which  both  know  to  be 
grossly  disproportionate  to  the  true  value,  the  agreement  can  not  be 
called  bona  fide.  It  may  be  styled  an  "  agreed  valuation,"  but  it  is 
obviously  an  attempt  to  accom])li?h  what  the  law  forbids.  The  re- 
quirement that  the  carrier  shall  not  limit  in  any  degree  its  responsi- 
bility for  no«2:lio:ence  is  uncompromising,  and  it  will  not  yield  merely 
because  the  parties  choose  to  employ  the  phrase  "  agreed  valuation.'' 
The  law  will  not  countenance  so  obvious  a  subterfuge. 

We  are  aware  that  the  distinctions  which  are  here  drarrn  have  not 
been  invariably  recognized,  but  it  is  believed  that  this  has  been  due 
to  a  misconception  of  the  real  scope  of  the  decision  in  Hart  v.  Penn-- 
sylrania  R.  H.  Careful  study  of  the  opinion  of  the  court  and  of  the 
cases  which  are  cited  in  support  of  the  decision  must  lead  inevitably 
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to  the  conclusion  that  the  principle  does  not  extend  beyond  the  case 
where  the  "  agreed  valuation  "  is  bona  fide.  It  can  not  apply  where 
the  valuation  is  purely  fictitious.  To  hold  otherwise  would  mean  a 
departure  from  principles  which  the  Supreme  Court  has  maintained 
with  unvarying  consistency.  In  the  Hart  case  the  Supreme  Court 
says : 

If  the  shipper  is  guilty  of  fraud  or  imposition,  by  misrepresenting  tbe  nature 
or  value  of  the  articles,  he  destroys  his  claim  to  indemnity,  *  *  ^.  He  Is 
estopped  from  saying  that  the  value  is  greater. 

But  if  the  carrier  and  shipper  both  know  that  the  value  agreed 
upon  is  out  of  all  proportion  to  the  true  value,  it  can  not  be  said  that 
the  shipper  has  been  guilty  of  fraud  or  misrepresentation — he  is  not 
estopped  from  proving  the  real  value  of  his  goods. 

It  is  significant  that  the  cases  upon  which  the  Supreme  Court 
placed  reliance  in  the  Hart  case  contain  nothing  inconsistent  with 
this  view,  while  in  several  the  distinction  has  been  expressly  pointed 
out.  In  Harvey  v.  Terre  Haute  cfe  Indianapolis  R.  R.  Co.y7^  Mo.,  688, 
the  court  said: 

Where  the  reduced  value  is  voluntarily  fixed  by  the  shipper  with  a  view  of 
obtaining  a  low  rate  of  freight,  without  any  Imowledge  on  the  part  of  the  car- 
rier that  the  property  was  of  greater  value,  it  would  be  a  fraud  upon  the  car* 
rier  to  permit  the  shipper  to  recover  a  greater  sum  than  that  fixed  by  hioL 

In  South  <&  North  Alabavia  R.  R.  v.  Henlein^  62  Ala.,  606,  the 

court  said: 

If  the  measure  of  the  liability  thus  fixed  appears  to  be  greatly  di8pnq[»ortion* 
nte  to  the  real  value  of  the  animal,  and  the  amount  of  freight  received,  we 
should  not  hesitate  to  declare  it  unjust  and  unreasonable. 

In  Graces  v.  Lake  Shore  cfe  Michigan  Southern  R.  R.^  137  Mass.,  33, 
it  was  expressly  found  that  "  the  defendant  had  no  knowledge  of  the 
value  of  the  goods  except  that  furnished  by  the  statement  of  the  ship- 
pers." The  court  therefore  held  that  the  shippers  were  "  estopped  to 
show  that  it  was  of  greater  value  than  that  represented." 

In  the  following  cases  also  it  appeared  that  the  shipper  perpetrated 
a  fraud  upon  the  carrier,  either  by  a  positive  misrepresentation  or  by 
a  concealment  of  value;  the  carrier  was  ignorant  of  the  actual  worth 
of  the  shipment,  and  the  shipper  was  estopped  from  recovering  dam- 
ages in  excess  of  the  value  disclosed:  Magnin  v.  Dimmore^  56  N.  Y., 
108:  02  X.  Y.,  35;  70  N.  Y.,  410;  Oppenheimer  v.  U.  S.  Express  Co.y 
09  Til.,  02;  Newbioger  v.  Howard,  6  Phila.  Rep.,  174;  Muser  v.  Hoi- 
land,  17  Blatch.,  412;  Kaniest  v.  Express  Co.,  1  Woods,  573. 

These  cases  are  entitled  to  special  weight,  because  the  Supreme 
Court  has  said  that  they  support  "  the  rule  which  we  regard  as  the 
proper  one." 
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It  is  pertinent  to  quote  from  certain  other  eases  in  which  the  dis- 
tinctions here  drawn  have  been  clearly  appreciated.  In  Georgia  B.  R, 
Co.  V.  Keener^  93  Ga.,  808,  the  court  said: 

Where  a  shipper  enters  into  an  express  contract  with  a  common  carrier, 
by  which  he  agrees  in  considerntion  of  a  reduced  rate  of  freight  that  the  car- 
rier shall  not  be  liable  for  more  than  a  stated  sum  In  case  the  goods  shipped 
are  lost  while  in  the  carrier's  possession,  the  contract  will  be  apheld  as  to  loss 
not  involving  negligence  on  the  part  of  the  carrier;  but  carriers  can  not,  by 
any  8])ecial  contract,  exempt  themselves  from  liability  for  loss  occasioned  by 
their  negligence;  and  this  is  so  as  well  where  the  contract  provides  tor  par- 
tial or  limited  ex^miption  as  where  it  contemplates  total  exemption  from  lia- 
bility. The  shipper,  it  is  true,  may,  by  his  representationp  or  agreement  as  to 
the  value  of  the  goods,  estop  himself  from  recovering  their  full  vnlae,  notwith- 
standing they  are  lost  through  .the  carrier's  negligence.  This  would  be  the  case 
If,  upon  being  required  at  the  time  of  shipment  to  state  the  value  of  the  goods^ 
the  shipiier  misled  the  carrier  by  stating  a  sum  less  than  their  value  (Code^ 
sec.  20S0),  or  if  the  shipper  and  the  carrier  agreed  upon  a  certain  sum  as  the 
actual  value  of  the  goods  and  the  charge  for  freight  was  based  upon  that 
valuation.  See,  on  this  subject,  Hutchinson  on  Carriers,  2d  ed.,  section  260^ 
and  cases  cited;  Hart  v.  Railroad  Co,,  112  U.  S.,  331;  Chicago,  etc,  Aff.  Oo,  t. 
Chapman  (111.),  23  Am.  State  Rep.,  587,  and  notes;  Alair  v.  Railroad  OOm 
(Minn.),  39  Am.  State  liep.,  588;  also  collection  of  cases  In  20  Am.  Law  Register 
(1890),  !►.  771.  But  the  principle  which  relieves  the  Ciirrier  from  liability  for 
more  than  the  agreed  value  does  not  apply  where  the  valuation  Is  merely 
arbitrary  and  fixed  without  reference  to  the  real  value  of  the  goods,  and  this 
is  understood  by  the  carrier  as  well  as  the  shipper.  In  the  present  case  there 
was  no  inquiry  on  the  part  of  the  carrier  as  to  the  value  of  the  goods*  and  it 
is  clear  that  a  valuation  of  $5  i>er  100  pounds  for  wearing  apparel  and  house- 
hold goods  indiscriminately  could  not  have  been  understood  to  represent  their 
actual  value.  The  contract  in  question  was  simply  an  attempt  to  limit  the  lia- 
bility of  the  carrier,  without  regard  to  the  actual  value  of  the  property;  and  it 
follows  from  what  we  have  Siiid  that  it  was  inoperative  for  that  purpose^  if 
the  loss  was  occasiunod  by  negligence  on  the  part  of  the  defendant. 

In  the  case  of  Alair  v.  Northern  Pacific  Railway  Co.^  19  L.  B.  A., 
764,  Judj^e  Mitchell  said,  following  the  decision  in  the  Hart  case: 

Assuming,  as  we  must,  that  the  contract  was  fairly  made  for  the  purposes 
expressed  in  it,  we  think  it  ought  to  be  upheld  as  just  and  rtosonable.  It  is 
nut  in  any  proper  sense  a  contract  for  exemption  from  the  consequences  of  neg- 
ligence.  In  this  view  we  are  sustained  by  the  great  weight  of  authority.    ♦    •     • 

Most  of  the  eases,  usually  carelessly  cited  as  authority  on  the  other  Bide  of 
this  question,  will  he  found,  on  careful  examination,  to  be  clearly  dlstlngulsil- 
able  and  not  in  point.  In  sonic  of  them  the  stipulation  was  purely  and  solely 
one  arbitrarily  limiting  the  amount  of  recovery,  without  regard  to  the  valoe 
of  the  property,  as  in  Moulton  v.  8t,  Paul,  .U.  d  M,  R.  Co.,  9upra.  In  others 
it  was  held  that  the  shipper  never  agreed  to  the  limitation,  and  for  that  reascm 
was  not  bound  by  it.  In  others  the  decision  was  expresslj*  placed  on  the  ground 
that  l)otli  parties  know  that  the  property  was  of  much  greater  value  than  that 
stated  in  the  contract,  and  arbitrarily  inserted  a  sum  grossly  disproportionate 
to  the  true  value,  solely  for  the  puri)ose  of  limiting  the  amount  of  the  carriei^s 
liability. 
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In  further  support  of  this  position  we  quote  from  Judge  McCIain's 
learned  article  on  "  Carriers  "  in  the  Cyclopedia  of  Law  and  PlH>- 
cedure : 

When  the  pretended  agreed  valuation  is  not  such  in  &ct,  but  is  Bimply  a  doak 
for  a  limitation  of  liability  to  a  fixed  sum,  which  is  less  than  the  real  yalue» 
the  contract  will  not  be  valid  as  against  a  loss  due  to  negligence.  6  Cyc^  title 
"  Carriers,"  p.  401. 

In  the  third  edition  of  Hutchinson  on  ^^  Carriers,''  volume  1,  sec- 
tion 427,  the  governing  principle  is  stated  with  the  same  careful  qual- 
ification : 

But  while  the  owner  of  the  goods  and  the  carrier  may  fix  a  value  on  the  goods 
beyond  which  the  carrier  in  the  event  of  loss  will  not  be  liable,  the  agreement 
fixing  value,  in  order  to  be  conclusive  on  the  owner,  must  be  bona  fide  and  the 
value  reasonable.  If,  for  instance,  the  value  agreed  upon  should  be  so  fiir  be- 
low the  real  value  of  the  goods  that  from  their  appearance  the  carrier  must 
have  known  of  the  discrepancy,  the  agreement  fixing  value  would  not  be  iKUia 
fide,  and,  depending  on  no  value  at  all,  would  amount  to  an  arbitrary  limitation 
upon  the  carrier's  \ef:B\  liability  which,  in  the  event  of  loss  occasioned  by  negli- 
gence, wonld  not  deprive  the  owner  of  the  right  to  recover  the  real  value  of  the 
goods.  While  it  is  true  that  the  owner  of  goods  of  great  value  which  are  con- 
cealed in  packages  or  otherwise  hidden  from  view,  and  upon  which  a  very  in- 
considerable value  has  been  placed  by  him,  will  be  precluded,  in  qise  of  losi^ 
from  the  right  to  recover  a  greater  sum  than  the  value  which  he  has  placed 
upon  them,  the  reason  for  this  exception  is,  that  to  charge  the  carrier  with 
their  real  value,  when  by  the  owner's  misrepresentation  he  has  been  Induced  to 
undertake  the  employment  at  a  reduced  compensation  and  to  lessen  the  degree 
of  care  and  vigilance  which  he  otherwise  would  have  exercised,  would  be  to 
sanction  fraud  and  to  enable  the  owner  to  gain  an  unfair  advantage  over  the 
cnrrior  through  his  own  misrepresentation.  The  knowledge  which  the  carrier 
hns  of  the  real  value  of  the  goods  tendered  to  him  for  shipment  would  there- 
fore seem  to  l)e  material  in  determining  the  effect  of  the  valuation  agreement 
upon  his  liability,  although  a  contrary  conclusion  has  been  reached  by  some 
courts.  And  it  may  be  stated  as  the  better  rule  that  where  the  value  agreed 
upon  is  so  out  of  harmony  with  the  ordinary  values  of  similar  kinds  of  goods 
as  to  indi:"ate  that  the  question  of  value  did  not,  in  fact,  enter  into  the  agree- 
ment, and  the  carrier,  under  the  circumstances,  must  have  known  of  the  dis- 
crepancy, the  agreement  placing  a  value  on  the  goods  will  be  considered  as  a 
mere  attempt  by  the  carrier  to  secure  a  partial  exemption  from  liability,  and 
of  no  effect  in  relieving  him  from  the  obligation  of  responding  for  their  real 
value  where  his  misconduct  has  occasioned  their  loss.  So  in  the  absence  of 
fraud  or  concealment  on  the  part  of  the  owner  of  the  goods  whereby  the  carrier 
h^s  been  misled,  the  valuation  agreed  upon,  it  is  said,  .must  be  reasonable,  re- 
gard being  had  to  the  real  value  of  the  goods;  and  if  such  value  be  unreasona- 
ble, the  owner  will  not  be  estopped  from  claiming  damages  on  the  basis  of  their 
real  value. 

The  great  bulk  of  authority  is  clearly  in  accord  and  at  the  same 
time  in  perfect  harmony  with  Hart  v.  Pennsylvania  R.  R.  Co.  See 
S(rug(f8  V.  Baltimore^  ttc.^  Ry.  Co.^  5  McCrary,  590, 18  Fed.  Eep.,  818; 
Ormshy,  v.  L\  P.  R.  R.  Co.,  4  Fed.  Rep.,  706;  Judson  v.  Western  R.  R. 
Corporation.  6  Allen,  88 ;  Adams  Express  Co.  v.  Stettaners^  61  111.,  184 ; 

13  I.  C.  C.  Rep. 


560  INTERSTATE  COMMERCE   COMMISSION  BEPOBTS. 

Ga.  Pacific  Ry.  Co.  v.  Hugkart,  90  Ala.,  36 ;  UUman  v.  G.  <&  N.  W.  Ry. 
Co.^  112  Wis.,  150;  Railway  Co.  v.  Sowell,  90  Term.,  17;  Bosenfeld 
V.  Peoria,  Decatur  cfe  Evanaville  Ry,  Co.,  103  Ind.,  121,  53  Am,  Rep., 
500;  ^Ye8tern  Railway  Co.  v.  Harwell,  91  Ala.,  340;  4  Elliott  on 
Railroads,  2336;  14  L.  E.  A.,  pp.  434,  435,  note;  Hutchinson  "  Car- 
riers," volume  1,  section  427,  and  cases  cited. 

In  the  case  of  B.  <&  0.  S.  W.  Ry.  Co.  y.  Voight,  176  U.  S.,  607,  we 
find  this  concise  summaiy  of  the  law  : 

Upon  these  principles  we  think  the  law  of  to-dny  may  be  fairly  stated  as 
follows:  1.  That  exemptions  claimed  by  carriers  must  be  reasonable  and  Ja'at, 
otherwise  they  will  be  refirarded  as  extorted  from  the  customerB  by  daress  of 
circumstances,  and  therefore  not  binding.  2.  That  all  attempts  of  carrlerSp  by 
general  notices  or  si)eclal  contract,  to  escape  from  liability  for  losses  to  ship- 
pers, or  injuries  to  passengers,  resulting  from  want  of  care  or  faithfulness,  can 
not  be  regarded  as  reasonable  and  Just,  but  as  contrary  to  a  Bonnd  public  policy, 
and  therefore  invalid. 

From  these  words  it  would  seem  to  be  clear  that  the  law  will  not 
permit  a  carrier  to  stipulate  against  the  consequences  of  its  n^li- 
gence,  either  wholly  or  in  part.  A  stipulation  can  not  attain  validity 
merely  because  it  appears  in  the  guise  of  a  fictitious  agreed  valuation. 

But  if  there  were  room  for  any  difference  of  opinion  on  this  point 
prior  to  the  enactment  of  the  Hepburn  Act,  the  passage  of  that  meas- 
ure has  removed  all  uncertainty.  The  act  expressly  invalidates  all 
stipulations  designed  to  limit  liability  for  losses  caused  by  the  car- 
rier. Irrespective  of  a  contract  or  notice  limiting  the  amount  of  re- 
covery, the  carrier  can  not  escape  liability  for  full  value  in  event  of 
loss  due  to  its  own  negligence  or  other  misconduct,  except  in  the  single 
instance  where  the  shipper  has  misled  the  carrier  by  his  misrepresent 
tation  or  concealment  of  value  and  estopped  himself  from  recovering 
more  than  the  value  he  has  disclosed. 

We  entertain  no  doubt  as  to  the  legal  strength  of  these  conclusions, 
and  it  is  a  source  of  satisfaction  to  us  that  they  are  in  accord  with 
public  policy  and  the  dictates  of  justice.  Public  policy  forbids  that 
a  (barrier  should  escape  the  consequences  of  its  negligence.  If  public 
policy  is  opposed  to  stipulations  designed  to  secure  entire  exemption 
from  such  responsibility,  the  same  public  policy  is  opposed  to  ^ipu- 
1  at  ions  providing  for  partial  exemption.  But  it  is  obvious  that  a 
carrier  may  lawfully  establish  a  scale  of  charges  applicable  to  a 
specific  commodity,  and  graduated  reasonably  according  to  value. 
Tile  cost  of  carriage  is  not  the  only  element  in  the  carrier's  charges — 
a  carrier  is  subject  to  a  certain  hisurance  liability.  It  would  seem 
l)roper,  tliereforc.  that  when  its  insurance  risk  is  enlarged  by  reason 
of  increased  ^  alue  of  the  goods  intrusted  to  it,  it  may  provide  for  a 
reasonable  increase  in  its  charges.    We  hold  that  it  is  in  contra- 
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vention  neither  oi  the  letter  nor  the  spirit  of  the  law  for  the  carrier 
to  provide  a  higher  rating  for  goods  of  special  value  than  it  applies 
to  goods  of  the  same  class  but  of  lower  value.  If  it  enforces  its 
tariffs  in  good  faith,  endeavoring  to  give  to  each  shipment  the  rating 
which  its  value  requires,  the  law  affords  complete  protection  against 
the  frauds  and  misrepresenhitions  of  the  shipper.  But  if  the  speci- 
fied valuation  is  fixed  by  tlie  carrier  without  reference  to  the  real  value, 
whether  with  or  without  collusion  on  the  part  of  the  shipper,  liability 
for  the  full  value  can  not  be  escaped  in  event  of  loss  due  to  negligence. 

The  question  of  liability  for  loss  occurring  on  connecting  lines  is 
outside  the  scope  of  our  present  inquiry.  Consideration  of  that 
problem  is  unnecessary  in  order  to  determine  the  validity  of  ^  re- 
leased rates,"  and  we  therefore  refrain  frcmi  taking  it  up  at  this 
time.  It  is,  however,  proper  to  call  attention  to  the  fact  that  in  the 
recent  case  of  Smeltzer  v.  St.  Louis  <&  San  Franciaco  Railroad  Com- 
jyany^  158  Fed.  Eep.,  649,  the  circuit  court  of  the  United  States  for 
the  western  district  of  Arkansas  upheld  this  clause  of  the  law  in  its 
entirety,  and  refused  to  give  effect  to  a  stipulation  of  the  carrier  that 
it  should  not  be  held  liable  for  the  negligence  of  its  connections. 

Our  conclusions  are  as  follows: 

I.  If  a  rate  is  conditioned  upon  the  shipper's  assuming  the  risk  of 
loss  due  to  causes  beyond  the  carrier^s  control,  the  condition  is  valid. 

II.  If  a  rate  is  conditioned  upon  the  shipper's  assuming  the  entire 
risk  of  loss,  the  condition  is  void  as  against  loss  due  to  the  carrier's 
negligence  or  other  misconduct. 

III.  If  a  rate  is  conditioned  upon  the  shipper's  agreeing  that  the 
carrier'^s  liability  shall  not  exceed  a  certain  specified  value — 

a.  The  stipulation  is  valid  when  loss  occurs  through  causes  beyond 
the  carrier's  control. 

h.  The  stipulation  is  valid,  even  when  loss  is  due  to  the  carrier's 
negligence,  if  the  shipper  has  himself  declared  the  value,  expressly  or 
by  implication,  the  carrier  accepting  the  same  in  good  faith  as  the  real 
value,  and  the  rate  of  freight  being  fixed  in  accordance  therewith. 

c.  The  stipulation  is  void  as  against  loss  due  to  the  carrier's  negli- 
gence or  other  misconduct  if  the  specified  amount  does  not  purport  to 
be  an  agreed  valuation,  but  has  been  fixed  arbitrarily  by  the  carrier 
without  reference  to  the  real  value. 

d.  The  stipulation  is  void  as  against  loss  due  to  the  carrier's  negli- 
gence or  other  misconduct  if  the  specified  amount,  while  purporting 
to  be  an  agreed  valuation,  is  in  fact  purely  fictitious  and  represents  an 
attempt  to  limit  the  carrier's  liability  to  an  arbitrary  amount 

All  tariff  or  classification  rules  or  regulations  which  attempt  to 
state,  or  which  involve,  any  of  the  conditions  or  principles  herein 
discussed  should  be  constructed  clearly  in  the  light  of  these  conclu- 
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sions,  and  any  such  rules  or  regulations  now  existent  which  are  not 
so  constructed  should  be  promptly  revised. 

In  many  informal  complaints  we  are  presented  with  the  question 
whether  the  shipper  can  be  charged  with  the  duty  of  advising  him- 
self of  all  the  conditions  under  which  the  carrier^s  rates  are  tendered| 
or  whether  he  may  plead  ignorance  of  the  contents  of  tariffs,  re- 
ceipts, or  bills  of  lading.  The  act  to  regulate  commerce  requires 
carriers  to  publish,  post,  and  file  rate  schedules  containing  all  their 
charges  for  transportation.  It  makes  the  charges  so  published  the 
only  lawful  charges,  and  prohibits  both  carriers  and  diippers  from 
departing  in  any  respect  from  the  teims  thereof.  The  Supreme 
Court  has  definitely  decided  that  the  rate  so  published  and  filed 
must  be  rigidly  adhered  to  irrespective  of  the  fact  that  the  carrier's 
agent  may  have  quoted  or  tendered  a  different  rate.  The  carrier 
occupies  a  position  of  strategic  advantage  with  respect  to  matters 
of  transportation.  The  tariff  rules  and  regulations  are  of  its  own 
making;  the  bills  of  lading  and  shipping  receipts  are  drafted  by  its 
own  attorneys.  The  shipper,  on  the  other  hand,  has  no  such  van- 
tage ground.  It  can  not  be  expected  that  he  will  always  be  familiar 
with  the  terms  of  the  carrier's  rate  schedules  and  bills  of  lading,  or 
that  he  will  invariably  know  his  legal  rights.  Practically  he  often 
has  no  choice  but  to  accept  the  terms  that  are  offered  him.  As  the 
Supreme  Court  put  it  in  the  case  of  New  York  Central  Sailroad  Co. 
V.  Lockwood^  supra: 

The  carrier  and  his  customer  do  not  stand  on  the  footing  of  equality.  The 
latter  is  only  one  individual  of  a  million.  He  can  not  afford  to  higgle  or 
stand  out  and  seek  redress  in  the  courts.  He  prefers,  rather,  to  accept  any  bill 
of  lading,  or  sign  nny  paper  the  carrier  presents,  often,  indeed,  without  knowing 
what  the  one  or  the  other  contains. 

This  being  so,  it  is  essential  that  the  carrier's  dealings  with  the 
shipper  should  be  free  from  suspicion  of  unfairness  or  imposition  of 
any  description.  Much  of  the  friction  that  has  developed  between  the 
public  and  the  railroads  in  this  regard  is  due  doubtless  to  the  fact 
that  shippers,  at  the  time  of  tendering  their  property  for  carriage, 
are  not  clearly  advised  of  their  rights,  and  do  not  understand  fully 
the  nature  of  the  receipt  which  they  sign.  In  the  ordinary  course 
of  business  few  shippers  are  well  informed  as  to  the  carrier's  regula- 
tions. :Many  shippers  are  in  ignorance  of  the  different  rates;  are 
given  bills  of  lading  providing  for  limited  liability,  and  become 
aware  of  the  limitation  clause  only  when  a  claim  for  damages  is  pre- 
sented. It  is,  therefore,  peculiarly  the  duty  of  the  carrier's  agents 
to  give  every  ronsonable  assistance  to  shippers,  in  order  that  they 
may  know  what  are  the  lawful  and  most  advantageous  terms  upon 
which  the  carrier's  services  may  be  secured.     The  provisions  of  tar- 
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iffs  and  bills  of  lading  should  be  fair  and  unambiguous,  and  free 
from  suspicion  of  illegality.  The  shipper  should  be  allowed  his 
choice  of  rates  which  leave  the^carrier's  liability  unlimited  as  at  com- 
mon law,  or  lower  rates  based  npoa  such  a  limited  liability  as  the  law 
sanctions.  The  rate  finally  fixed  would  not  then  be  open  to  attack 
upon  the  ground  that  it  was  imposed  upon  the  shipper  and  that  he 
did  not  knowingly  accept  its  terms. 

Some  tariffs  have  for  several  years  contained  the  following  rulei 
with  perhaps  slight  modifications: 

Belease  or  Owner's  Risk :  When  a  reduced  rate  Is  given  on  account  of  owner 
assuming  risk  of  carriage  as  expressed  in  the  tariff  or  classification,  shippers 
must  note  "  Owner's  Risk  **  or  the  letters  "  O.  R."  on  the  shipping  ticket  w  bm 
of  lading, 'or  execute  a  written  release  of  the  form  prescribed  by  the  carrier. 

When  class  rates  governed  by  Western  Classiflcaticm  apply,  the  class  rates 
herein  provided  are  applicable  for  freight  shipped  subject  to  aU  of  the  immont- 
ties  specified  in  Rule  4  of  Western  Olassiflcation.  On  other  fright  not  so 
shipped  an  additional  charge  of  20  per  cent  will  be  made. 

When  commodity  rates  are  conditioned  upon  "  Owner's  Risk  "  or  "  Release " 
and  the  above-mentioned  requirement  is  omitted.  It  wUl  be  understood  (unless 
otherwise  provided)  that  20  per  cent  additional  shall  be  charged  higher  than 
the  commodity  rates  provided  for  shipments  at  ^  Owner's  Risk  "  or  **  Rtieasedt** 
unless  class  rates,  governed  by  the  Western  Classification,  make  lower  rates. 

Sliipmcnts  provided  for  at  "  Owner's  Risk  "  are  entitled  to  own«rs*-risk  rates 
when  shipped  " Released,"  and  shipments  provided  for  "Released"  are  entitled 
to  released  rates  when  shipped  at  owner's  risk. 

Where  articles  are  provided  for  released  to  given  valuations^  the  release 
given  by  shippers  should  clearly  state  the  limitation  of  valuatkm.  When  this 
requirement  is  omitted,  shipments  will  be  subject  to  an  additional  charge  of  2D 
per  cent. 

Rule  4  of  the  Western  Classification  provides  as  follows: 

Rn tings  made  in  this  classification  are  for  shipments  made  subject  to  the 
following  conditions: 

No  carrier  or  i»arty  in  possession  of  any  of  the  property  provided  for  in  this 
class! filiation  shall  be  liable  for  any  loss  thereof  or  damage  thereto,  from  causes 
beyond  its  control,  or  by  floods,  or  by  fire,  or  by  quarantine,  riots,  strikes,  or 
stoppage  of  labor,  or  by  leakage,  breakage,  chafing,  crushing,  loss  in  weight, 
changes  in  weather,  heat,  frost,  wet  or  decay,  rust  of  metals  or  metallic  goods, 
escape  of  bees,  live  poultry  or  live  fish,  tearing,  cutting,  or  soiling  of  fabrics 
or  parser  in  bales  or  bundles,  fermentation  of  liquids,  cnippiug  of  stone  or  manu- 
factures thereof,  injuries  of  live  animals  to  themselves  or  each  other,  or  from 
any  cause  to  property  carried  on  oi)eu  cars.  Shipments  not  made  as  above  pro- 
vided are  subject  to  an  additional  charge  of  20  per  cent. 

A  rule  has  been  carried  in  the  Official  Classification  for  many 
years  to  the  effect  that  property  diipped  not  subject  to  uniform  bill 
of  lading  conditions  will  be  charged  20  per  cent  higher  than  as  there- 
in provided,  subject  to  a  minimum  increase  of  1  cent  per  100  pounds. 

The  Southern  Classification  provides  in  substance  that  property 
not  shipped  under  the  conditions  of  the  standard  bill  of  lading  will 
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be  charged  20  per  cent  higlier  (subject  to  a  minimum  increase  of  1 
cent  per  100  pounds)  than  if  shipped  subject  to  the  conditions  of  the 
standard  bill  of  lading. 

Both  the  uniform  and  standard  bills  of  lading  contain  provisiona 
similar  to  that  quoted  above  from  the  Western  Classification. 

It  is  therefore  seen  that  these  rules  have  existed  for  a  long  time. 
That  they  have  been  adhered  to  or  that  there  has  been  any  general 
effort  to  enforce  them  may  well  be  doubted.  But  now  that  tariff 
rules  and  regulations  are  recognized  as  possessing  a  sanctity  never 
before  possessed,  the  reincorporation  of  such  rules  in  tariffs  and 
classifications  is  a  question  of  much  importance. 

The  practice  of  basing  rates  upon  the  condition  that  the  carrier 
shall  not  be  responsible  for  losses  due  to  causes  beyond  its  control  has 
received  legal  sanction.  Similarly  we  find  no  impropriety  in  a  gradu- 
ation of  rates  in  accordance  with  the  actual  values  of  specific  com- 
modities. Household  goods,  for  example,  differ  widely  in  value, 
and  it  is  fair  to  all  that  the  man  who  ships  goods  of  low  value 
should  receive  the  benefit  of  a  lower  rate  than  the  man  who  ships 
more  expensive  goods.  Rate-making  upon  this  principle  is  in  every 
respect  legitimate.  It  is  proper  to  say,  however,  that  the  words 
'•  Value  limited  to  *  *  *  "  are  misleading.  The  phrase  "Agreed 
to  be  of  the  value  of  *  *  *  "  recently  incorporated  into  the 
tariffs  of  the  roads  which  are  members  of  the  Southeastern  Freight 
Association  are  less  objectionable.  They  are  indicative  of  the 
theory  upon  which  these  rates  are  justified — they  are  fixed  with 
reference  to  the  real  value  of  the  property,  and  not  because  of  an 
agreement  that  the  amount  of  recovery  shall  be  limited  to  an  arbi- 
trary specified  amount.  We  can  not  emphasize  too  strongly  our 
position  that  these  rates  must  not  be  used  by  the  carrier  as  a  means 
for  escaping  the  liability  which  the  law  absolutely  forbids  it  to  cast 
off.  The  same  good  faith  that  is  required  of  the  carrier  is  likewise 
enjoined  upon  the  shipper.  The  carrier's  agent  can  not  always  be 
expected  to  know  the  value  of  the  goods  that  are  tendered  for  trans- 
portation. In  most  instances  it  must  accept  the  valuation  fixed  by 
the  shipper;  and  when  the  amount  so  specified  is  accepted  in  good 
faith  and  made  the  basis  of  the  transportation  charges,  the  law  will 
not  require  the  carrier  to  respond  in  damages  to  a  greater  amount. 

We  are  not  to  be  understood  as  suggesting  a  general  revision  of  rates, 
for  such  revision  is  not  necessary  in  order  to  conform  to  these  views. 
But  we  should  not  hesitate  to  express  our  disapproval  of  tariff 
rules  that  are  ambiguous  and  misleading,  and  to  a  certain  extent  in- 
capable of  enforcement.  Rule  4  of  the  Western  Classification,  quoted 
above,  would  be  unobjectionable  if  it  went  no  further  than  to  absolve 
the  carrier  from  liability  for  loss  due  to  causes  beyond  its  control. 

ISLaaBep. 
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The  carrier  could  not,  however,  escape  responsibility  for  losses  due  to 
many  of  the  causes  catalogued  therein  if  its  negligence  were  the 
legal  cause  of  the  damage.  The  carrier  must  know,  too,  that  the 
courts  will  not  give  full  effect  to  stipulations  that  there  shall  be  no 
liability  for  losses  ^^from  any  cause  to  property  carried  on  open 
cars."  Again,  the  stipulation  that  ^shipments  not  made  as  above 
provided  are  subject  to  an  additional  charge  of  20  per  cent "  is  unrea- 
sonable. A  certain  differential  between  rates  which  leave  the  carrier's 
liability  imlimited  and  rates  which  provide  for  a  limited  liability  is 
obviously  proper,  but  the  differential  should  exactly  measure  the  addi- 
tional insurance  risk  which  the  carrier  assumes  when  the  liability  is 
unlimited.  An  increased  charge  of  20  per  cent  is  manifestly  out  of  all 
proportion  to  the  larger  risk  involved,  and  its  virtual  effect  is  to 
restrict  the  public  to  rates  calling  for  limited  liability.  Herein  lies 
the  vice  in  stipulations  of  this  character.  It  is  a  mischievous  practice 
for  carriers  to  publish  in  their  tariffs  and  on  their  bills  of  lading 
rules  and  regulations  which  are  misleading,  unreasonable,  or  incapable 
of  literal  enforcement  in  a  c^urt  of  law.  A  revision  in  the  interest  of 
simplicity  and  fairness,  eliminating  such  provisions  as  may  be  open 
to  legal  objection,  would  go  a  long  way  toward  improving  the  rela- 
tions of  the  railroads  and  the  shipping  puUic 
13 1,  a  C.  Rep. 
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No.  1411. 

MARSHALL  MICHEL  GRAIN  COMPANY 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY. 


Submitted  April  11, 1908,    Decide  June  1, 1908. 


Complainant  ahipped  2  carloads  of  bran,  milled  in  transit,  from  Salina,  Kaiib.,  to 
Little  Rock,  Ark.,  over  defendant's  direct  line  through  Coffeyville,  and  wu 
charged  the  published  through  rate,  which  is  higher  than  an  alleged  oombination 
of  a  rate  on  bran  over  defendant's  line  to  Kansas  City,  Mo.,  plus  a  proportional 
rate  from  Kansas  City  to  Little  Bock;  Heldf  That  under  defendant's  taiiJb  there 
was  no  combination  on  Kansas  City  less  thanHhe  through  rate. 

C.  W.  Durbin  for  complainant. 
James  C.  Jeffery  for  defendant. 

Report  of  the  Commission. 

Knapp,  Chairman: 

The  complainant,  engaged  in  buying  and  selling  grain  and  its 
products  at  Kansas  City,  Mo.,  purchased  in  September,  1906,  2  car^ 
loads  of  bran  from  a  dealer  in  Salina,  Kans.,  at  a  delivered  price  in 
Kansas  City.  The  bran  was  not  shipped  to  Kansas  City,  but  upon 
orders  from  complainant  was  shipped  to  Little  Rock,  Ark.,  over 
defendant's  direct  line  through  Coffeyville. 

A  part  of  the  wheat  from  which  this  bran  was  produced  originated 
at  Smolen,  Kans.,  on  May  28,  1906,  and  the  balance  originated  at 
Falun,  Kans.,  between  July  24  and  28,  1906.  Smolen  and  Falun 
are  local  stations  on  the  Une  of  defendant  west  of  Salina. 

One  of  the  rules  pubUshed  by  defendant  in  its  tariff  reads  as  follows: 

When  the  rate  upon  the  product  of  the  grain  is  lower  than  the  rate  upon  the  giain 
from  which  the  product  is  manufactured,  the  grain  rate  will  be  used  from  point  of 
origin  of  the  grain  to  final  destination. 

Under  this  rule  bran,  the  product  of  wheat,  would  take  the  wheat 
rate.  Other  rules  provide  for  milling  in  transit  of  grain  at  certain 
stations,  including  Salina,  on  the  line  of  defendant. 

At  the  time  this  bran  was  shipped  the  rate  on  wheat,  and  there- 
fore on  bran,  from  Smolen  to  Kansas  City  was  15  cents  and  from 
Falun  to  Kansas  City  15^  cents.    At  the  same  time  there  was  in 
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effect  a  proportional  rate  on  hran  from  Elansas  Gty  to  Little  Bock, 
Ark.,  of  12}  cents.     . 

On  May  28,  1906,  when  the  wheat  from  which  a  part*  of  this  bran 
was  made  originated  at  Smolen,  the  rate  from  Smolen  to  little  Rock 
was  32  cents.  Subsequent  to  July  8, 1906,  and  during  the  time  when 
the  wheat  from  which  the  balance  of  the  bran  was  made  ociginated  at 
Falun,  the  rate  from  Falun  to  littie  Rock  was  SOf  cents. 

It  will  thus  be  seen  that  the  rate  from  Smolen  or  Falun  to  Kansas 
City  plus  a  proportional  of  12f  cents  from  that  point  to  Little  Rock 
would  be  less  than  the  through  rate  from  either  point  of  origin  to 
Little  Rock,  and  complainant  claims  that  it  was  entitled  to  such 
lower  combination  on  Kansas  City  instead  of  the  through  rate  of  32 
cents,  which  was  actually  charged.  Whether  or  not  this  claim  is  well 
founded  is  the  only  question  in  controversy,  as  the  reasonableness  of 
the  through  rate  is  not  challenged  in  the  complaint. 

Defendant  meets  this  contention  by  reference  to  a  further  rule  in 
its  tariff  which  provides  as  follows: 

Proportional  rates  named  herein  must  not  have  the  effect  of  reducing  through  rate 
from  original  point  of  shipment.  When  the  local  rate  into  reconsigning  point  (junc- 
tion from  which  rates  apply,  shown  herein),  plus  the  proportional  rate  out,  has  the 
effect  of  reducing  the  through  rate  from  original  point  of  shipment,  the  proportional 
rate  must  be  increased  sufficiently  to  protect  the  integrity  of  through  rate  torn  point 
of  shipment. 

Under  this  rule,  the  meaning  of  which  is  plain,  it  is  apparent  that 
the  proportional  rate  of  12f  cents  from  Kansas  City  to  Little  Rock 
was  not  applicable  to  the  bran  in  question,  because  the  wheat  from 

which  it  was  produced  originated  at  points  taking  rates  to  Kansas 
City,  which,  added  to  the  proportional  therefrom,  would  make  acombi- 
nation  rate  lower  than  the  through  rate  to  destination.  In  other 
words,  the  proportional  rate  to  which  this  bran  was  entitled  imder  the 
tariff  then  in  force  was  not  12i  cents,  but  the  difference  between  the 
through  rates  to  Little  Rock  and  the  local  rates  from  points  of  origin 
to  Kansas  City.  The  rule  last  quoted  was  evidently  intended  to 
prevent  a  combination  on  Kansas  City  which  would  be  less  from  any 
point  of  origin  thaA  the  published  through  rate. 

The  representative  of  complainant  at  the  hearing  stated  that  he 
** expected"  to  have  the  benefit  of  the  proportional  rate  from  Kansas 
City  on  the  shipments  in  question,  and  claimed  that  this  proportional 
rate  had  been  applied  on  other  shipments.  But  he  failed  tiO  show  any 
instance  where  this  had  been  done  with  the  result  of  securing  a  com- 
bination rate  less  than  the  through  rate  from  points  of  origin. 
Undoubtedly  shipments  have  been  made  by  complainant  from 
Kansas  City  on  the  proportional  rate  of  12}  cents,  but  apparently 
only  in  cases  where  the  combination  on  Kansas  City  was  the  same  as 

13  I.  C.  C.  Rep. 

47251—08 38 


568  INTERSTATE   COMMERCE    COMMISSION   REPORTS. 

or  more  than  the  through  rate,  since  there  is  no  evidence  in  this  record 
that  the  defendant  has  at  any  time  carried  traffic  on  proportional 
rates  In  disregard  of  its  tariff  provisions. 

As  above  stated,  the  bran  in  question  was  transported  via  CofiFey- 
ville  and  charged  a  rate  of  32  cents.  This  was  an  error  as  to  a  part  of 
1  carload,  as  the  through  rate  from  Falun  was  only  30f  cents.  If 
the  bran  had  been  shipped  to  Kansas  City  on  the  local  rates  and  then 
reshipped  to  Little  Rock  upon  the  proportional  rates  applicable  when 
the  wheat  originated  at  Smolen  or  Falun,  the  combination  rate  by 
that  route  would  also  have  been  32  cents  from  Smolen  and  30}  cents 
from  Falun. 

This  would  be  so  upon  the  assumption  that  the  proportional  rates 
on  bran  were  applicable  to  the  shipments  in  question,  but  it  appears 
from  the  rule  first  above  stated,  to  the  effect  that  the  product  rate 
must  not  be  less  than  the  grain  rate  to  destination,  that  the  only  pro- 
portionals applicable  from  Kansas  City,  if  any,  would  be  the  propor- 
tionals on  wheat.  Prior  to  July  8,  1906,  the  proportional  on  wheat 
was  17  cents  and  after  that  date  15}  cents.  These  proportionals 
added  to  the  locals  into  Kansas  City  would  give  a  combination  rate 
of  32  cents  from  Smolen  and  31  cents  from  Falun,  which  are  not  less 
thai!  the  through  rates  actually  charged. 

Moreover,  it  is  doubtful  whether  any  proportionals  are  applicable 
on  these  shipments,  in  view  of  the  fact  that  the  w^heat  from  which  this 
bran  was  milled  had  already  received  the  milling-in-transit  privilege 
at  Salina,  and  the  rule  of  defendant  seems  to  exclude  the  reconsign- 
ment  rate  when  the  milling-in-transit  privilege  has  been  enjoyed. 

It  thus  appears  that  the  rates  charged  upon  these  2  carloads  of  bran 
were  in  strict  accordance  with  defendant's  tariff,  except  for  the  error 
mentioned,  and  that  complainant  is  mistaken  in  supposing  that  there 
was  a  lower  combination  via  Kansas  City.  Not  only  were  the  through 
rates  the  only  lawful  rates,  as  the  Commission  has  repeatedly  held, 
but  those  through  rates  are  not  greater  than  the  locals  to  Kansas 
City  plus  the  proportionals  applicable  therefrom  when  Smolen  and 
Falun  are  the  points  of  origin.  As  there  is  no  allegation  or  pro<  f 
that  these  through  rates  are  unreasonable,  we  must  hold  that  the 
defendant  is  entitled  to  a  dismissal  of  the  complaint. 

As  above  stated,  however,  an  error  was  made  in  charging  32  cents 
on  both  these  shipments.  That  was  the  through  rate  from  Smolen, 
but  the  throupjh  rate  from  Falun  subsequent  to  July  8,  1906,  was 
30J  cents.  This  error  resulted  in  an  overcharge  on  1  carload  of 
$8.04,  which  the  defendant  stated  it  was  ready  to  refund,  although 
not  embraced  in  the  complaint,  and  which  it  should  refund  without 
an  order,  because  in  excess  of  the  published  rate. 

An  order  will  be  entered  accordingly, 
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No.  1187. 
ROMONA  OOLITIC  STONE  COMPANY 

V. 

CHICAGO,  INDIANAPOLIS  &  LOUISVILLE  RAILWAY 

COMPANY. 


Stdmitted  May  18, 1908.    De6did  June  i,  1908. 


Decision  of  the  Oommiasion  in  the  similar  case  of  Eomona  Oolitic  Stons  Ckmiptmif  ▼• 
Vandalia  R,  R.  Co.,  13  I.  G.  G.  Rep.,  115,  adhered  to,  and  defendant  canto 
ordered  to  desist  and  refrain  from  showing  purported  weights  upon  its  billing 
until  such  weights  shall  have  been  ascertained  either  by  weigjiing  or  by  some 
fair  method  of  computation  from  cubic  contents. 

Walter  Kesaler  for  complainant. 
0.  W.  Kretzinger  for  defendant. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  issues  presented  in  this  case  are  identical  with  those  in  Romana 
Oolitic  Stone  Co.  v.  Vandalia  R.  R.  Co.,  13  I.  C.  C.  Rep.,  115.  Com- 
plainant, an  Indiana  corporation,  engaged  in  quarrying  stone  at 
Roniona,  Ind.,  and  in  shipping  the  same  to  its  customers  in  various 
states,  asks  that  the  Commission  order  the  defendant  to  cease  and 
desist  from  its  present  practice  of  billing  carioad  shipments  of  stone 
at  the  marked  capacity  of  the  cars.  It  also  asks  that  defendant  be 
ordered  to  bill  said  shipments  at  the  published  carload  minima  of 
the  cars  used. 

In  liotnona  Oolitic  Stone  Co.  v.  Vandalia  R.  R.  Co.,  supra,  the  Com- 
mission, in  response  to  a  like  complaint  against  the  Vandalia  Rail- 
road Company,  declined  to  order  the  carrier  to  make  billing  at  the 
carload  minima,  saying: 

It  is  evident  that  this  would  be  quite  as  unjust  and  quite  as  unreasonable  as  the 
present  practice  of  biUing  at  the  marked  capacity  of  the  cars. 

In  that  case,  therefore,  the  carrier  was  ordered  to  cease  and  desist 
from  indicating  upon  its  waybills  the  weight  of  interstate  carload  ship- 
is  I.  C.  c.  Rep. 
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ments  of  stone  from  Romona,  in  the  state  of  Indiana,  until  such 
weight  should  have  been  determined)  either  by  actual  weighing  or 
by  estimation  according  to  fair  and  reasonable  rules  in  cases  where 
actual  weighing  might  be  impracticable.  The  same  conclusioii  fol- 
lows in  this  case,  the  facts  being  practically  identical  with  those  in  the 
Vandalia  case  and  the  principle  to  be  applied  being  the  same. 

In  its  brief  defendant  insists  that  the  rule  laid  down  in  the  Vandalia 
case  will  either  compel  carriers  to  have  scales  at  every  station  or  will 
result  in  delay  in  forwarding  shipments  from  nonscale  stations  until 
the  consent  of  the  shipper  to  estimated  weight  may  be  obtained.  It 
is  sufficient  to  say  that  a  number  of  extensive  railroad  systems  have 
for  years  followed  the  plan  indicated  by  the  Commission  of  not  indi- 
cating weight  upon  the  billing  imtil  the  same  shall  have  been  detei^ 
mined  either  by  weighing  or  by  estimation.  The  undesirable  results 
feared  by  defendant  have  not  followed. 

Defendant's  argument  that  shipments  should  not  be  billed  at  the 
carload  minima  for  the  reason  that  carriers  would  be  exposed  to  loss 
on  such  cars  as  were  delivered  without  weighing  is,  of  course,  correct. 
This  position  was  taken  by  the  Commission  strongly  in  the  Vandalia 
case,  and  is  adhered  to.  Shipments  should  be  billed  at  actual  weight. 
The  practice  of  billing  at  a  fictitious  weight  results,  in  a  certain  per- 
centage of  cases,  in  the  delivery  and  collection  of  freight  at  such 
weight.  In  asking  that  the  fictitious  weight  upon  the  waybills  be 
made  uniformly  too  low,  complainant  is  asking  for  an  unjust  and 
unreasonable  rule.  In  like  manner,  in  asking  that  it  be  allowed  to 
continue  to  bill  at  a  fictitious  weight  which  is  generally  too  high,  the 
carrier  is  asking  for  the  continuance  of  an  unreasonable  rule.  The 
Commission's  order  will  result  in  billing  at  actual  weight  or  not  at  all, 
thus  insuring  collection  of  freight  in  the  proper  amoimt. 

It  is  fair  to  say  that  the  number  of  cars  shipped  by  complainant 
over  the  rails  of  defendant  delivered  without  weighing,  on  'v^ch, 
therefore,  freight  was  collected  to  an  amount  greater  than  was 
legally  due,  seems  not  to  have  been  so  great  as  stated  by  complainant. 
That  a  number  of  cars  were  so  delivered  and  an  excessive  amount  of 
freight  money  collected  is,  however,  true.  It  may  be  that  overcharge 
claims  for  this  freight  have  l)eon,  or  will  be,  paid  to  the  shipper.  The 
right  to  make  an  overcharge  claim,  however,  is  not  a  satisfactory 
emedy  for  an  unreasonable  billing  rule,  by  which  the  mistakes  or 
carelessnesses  of  the  railway's  servants  are  bound  to  result  in  excess- 
ive (•harjj:os  to  the  shipper. 

An  order  will  be  entered  accordingly. 

ISLCaBep. 


HAOBBIDS  GOAL  A  OOKE  00.  V.  O.,  ST.  P.,  X.  A  O.  BY.  00.       671 


No.  1366. 
MACBRroE  COAL  &  COKE  COMPANY 

V. 

CHICAGO,  ST.  PAUL,  MINNEAPOLIS  &  OMAHA  RAILWAY. 

COMPANY. 


Submitted  May  1, 1908.    Decided  June  3, 1908. 


1.  The  GommisBion  may  a£Ford  relief  from  the  impoBition  of  demumge  charges  upon 

a  showing  that  the  complainant  has  heen  subjected  either  to  unjust  dis-^ 
crimination  or  to  the  payment  of  unreasonable  charges.  As  the  record  in 
this  case  does  not  warrant  a  finding  of  unjust  discrimination  or  unreasonable 
charges,  the  complaint  is  dismissed. 

2.  If  complainant  contends  that  demurrage  charges  exacted  by  defendant  did  not 

constitute  a  lawful  lien  upon  the  property,  and  that  defendant's  action 
amounted  to  an  unlawful  conversion,  its  action  should  have  been  biou^t  b«ion 
some  court  of  competent  jurisdiction  and  not  before  this  Commisiiop,  whose 
function  is  to  enforce  the  provisions  of  the  act  to  regulate  commerce  and 
kindred  laws. 

John  G.  Hale  for  complainant. 

Nelson  J.  Wilcox  and  Thomas  Wilson  for  defendant. 

Report  of  the  Commission. 

Lane,  Commissioner: 

Complainant  is  a  wholesale  dealer  in  coal  and  coke  with  offices  in 
Chicago,  111.  During  February,  1907,  it  shipped  7  carloads  of  coal 
from  Marion,  111.,  consigned  to  itself  at  Minneapolis,  Minn.  The  cars 
reached  Minneapolis  on  various  days  between  March  4  and  18,  1907, 
via  the  line  of  the  defendant  company.  On  April  6, 1907,  one  Billings, 
the  ^linneapolis  agent  of  complainant,  advised  defendant  that  the 
said  7  cars  of  coal  had  been  sold  to  the  Northern  Pacific  Railway 
Company,  and  requested  their  delivery  to  that  company.  Defendant 
communicated  with  the  agent  of  the  Northern  Pacific  Railway  Com- 
pany and  was  informed  that  that  company  would  accept  delivery  of 
the  cars  only  upon  condition  that  all  transportation,  switching,  and 
demurrage  charges  thereon  were  paid  by  complainant.  Defendant 
thereupon  informed  complainant  that  the  freight  charges  upon  the  7 
cars  amounted  to  $392.50,  the  demurrage  charges  up  to  April  17  to 
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$171,  and  that  upon  receipt  of  the  total  amount  of  freight  and  demur- 
rage charges  the  cars  would  be  delivered  to  the  Northern  Pacific. 
Complainant  sent  defendant  a  check  for  the  amount  of  the  freight 
charges,  but  refused  to  pay  demurrage  charges,  which  had  accrued 
subsequent  to  April  6,  the  date  when  disposal  orders  were  given  to  the 
railroad  company.  Defendant  refused  to  deliver  the  cars  without 
payment  of  its  demurrage  charges,  and  they  remained  on  its  tracks 
until  May  11, 1907,  when  the  coal  was  sold  by  defendant's  MinneapoUs 
agent  for  $405.  On  the  date  the  sale  was  effected  the  demurrage 
charges  amounted  to  $374,  and  the  difference  between  this  amount 
and  the  amount  realized  from  the  sale,  or  $66.67,  was  tendered  to  the 
complainant  by  defendant.  Complainant  refused  to  accept  the  tender 
and  filed  this  complaint,  asking  for  an  award  of  damages  in  the 
amount  of  $691.53. 

Upon  what  theory  this  complaint  was  filed  with  the  Commission 
does  not  appear  to  be  very  clear,  but  it  may  be  assumed  that  the  Com- 
mission could  afford  relief  upon  a  showing  either  (1)  that  complain- 
ant had  been  discriminated  against,  or  (2)  had  been  subjected  to 
payment  of  unreasonable  charges. 

The  record  does  not  warrant  a  finding  of  unjust  discrimination 
against  complainant.  The  demurrage  charge  objected  to  is  pub- 
lished in  its  tariffs,  is  applied  alike  to  all  shippers,  and  failure  to  assess 
charges  in  accordance  therewith  would  constitute  a  violation  of  the 
statute.  If  discrimination  is  claimed  because  defendant  refused 
to  deliver  the  cars  in  advance  of  payment  of  demurrage  charges, 
while  doing  a  credit  business  with  other  shippers  of  whose  financial 
resp<msil)ility  it  was  satisfied,  the  answer  is  that  complainant  refused 
to  pay  tlie  demurrage  charges  accruing  after  April  6. 

Complainant  does  not  challenge  the  reasonableness  of  the  freight 
charge,  but  only  the  reasonableness  of  the  demurrage  charge.  No 
facts  have  been  introduced  to  show  that  a  charge  of  $1  ppr  day  for 
demurrage  is  unreasonable,  and  we  can  not  so  find.  In  Kehoe  da 
Company  v.  Charleston  ct  ^Yestern  Carolina  Ry,  Co,,  11  I.  C.  C.  Rep., 
166;  a  similar  charge  was  found  to  be  just  and  reasonable.  It  follows 
that  the  complaint  must  be  dismissed  and  an  order  will  be  entered 
accordingly. 

If  complainant's  contention  is,  as  it  appears  to  be,  that  demurrage 
cliaiges  did  not  constitute  a  lawful  lien  upon  the  property,  and 
defendant's  action  amounted  to  an  unlawful  conversion,  its  action 
should  have  been  brought  before  some  court  of  competent  jurisdiction 
and  not  before  tliis  Commission,  whose  function,  is  to  enforce  the  pro- 
visions of  the  act  to  regulate  commerce  and  kindred  laws. 
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No.  1091. 
J.  H.  LEONARD 

V. 

KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY  AND  KAN- 
SAS CITY  &  WESTPORT  BELT  RAILWAY  COMPANY. 


8ubmitUd  December  t,  1907.    Decided  May  It,  1908. 


1.  Under  the  act  to  regulate  commerce,  as  amended  June  29,  1906,  a' carrier  by  tail- 

road  operating  entirely  within  a  state  becomes  subject  to  the  provisions  ol  the 
act  if  it  engages  in  interstate  transportation,  althou^  it  has  entered  into  no 
arrangement  with  any  other  carrier  by  railroad  or  water  for  the  movement  of 
traffic  between  points  upon  its  line  and  points  without  the  state. 

2.  The  movement  of  freight  from  a  point  in  one  state  to  a  point  in  another  state  by 

rail  must  be  regarded  as  an  entirety  and  every  railroad  participating  in  that 
movement  thereby  becomes  subject  to  the  act  to  regulate  commeroe  even 
though  its  service  is  performed  entirely  within  a  sin^e  state. 

3.  Under  the  circumstances  stated  in  the  report  the  Kansas  City  Southern  Raflway 

should  give  to  the  complainant  the  benefit  of  the  93  switching  chaige  whidi  it 
absorbs  when  delivery  is  made  to  a  connection  for  switching  purposes  within 
the  switching  limits  of  Kansas  City,  although  in  this  case  the  delivery  to  the 
Belt  Railway  is  without  such  switching  limits. 

C.  W,  Durhin,  J.  H,  Sviton,  and  J.  T.  Bumey  dk  Son  for  com- 
plainant. 

S,  W.  Moore  and  F.  H.  Wood  for  Kansas  City  Southern  Railway 
Company. 

J.  H.  Lucas  for  Kansas  City  &  Westport  Belt  Railway  Company. 

Report  of  the  Commission. 

Pkouty,  Commissioner: 

The  complainant  is  a  coal  dealer  having  retail  yards  located  at 
various  points  in  Kansas  City,  Mo.,  one  of  which  is  in  what  was 
formerly  Westport,  Mo.,  biit  is  now  a  part  of  Kansas  City. 

The  Kansas  City  &  Westport  Belt  Railway,  hereafter  called  the  Belt 
Railway,  extends  from  Westport  to  Dodson,  Mo.,  a  distance  of 
about  9  miles,  of  which  IJ  miles  are  within  and  the  balance  without 
the  limits  of  Kansas  City. 

The  Kansas  City  Southern  Railway  runs  through  Dodson  to  Kansas 
City.     In  fact,  Dodson  is  located  upon  the  tracks  of  the  St.  Louis  & 
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San  Francisco  Railroad,  but  the  Kansas  City  Southern  possesses  such 
running  rights  over  the  tracks  of  the  St.  Louis  &  San  Francisco  that 
for  the  purposes  of  this  discussion  they  may  be  regarded  as  those  of 
the  Kansas  City  Southern  itself. 

The  Kansas  City  Southern  Railway  Company  maintained  from 
certain  points  in  Arkansas,  which  may  be  taken  as  illustrative  of  the 
general  situation,  during  all  the  period  covered  by  this  controversy, 
a  rate  of  S2  per  ton  upon  coal  to  both  Kansas  City  and  Dodson. 
During  this  eame  period  the  Kansas  City  Southern  has  at  all  times 
absorbed  switching  charges  at  Kansas  City  not  exceeding  $3  per  car 
in  amount.  The  tariff  naming  such  absorption  has  provided  that 
such  switcliing  charges  would  only  be  absorbed  within  the  switching 
limits  of  Kansas  City  when  delivery  was  made  to  the  connections  of 
the  Kansas  City  Southern  within  such  limits.  Dodson  is  not  and 
never  has  been  \vithin  those  limits.  The  St.  Louis  &  San  Francisco 
Railroad  Company  has  a  line  of  railway  extending  from  a  connection 
with  the  Kansas  City  Southern  within  the  switching  limits  of  Kansas 
City  to  Westport,  and  carloads  of  coal  originating  upon  the  Kansas 
City  Southern  might  at  all  times  covered  by  this  discussion  have  been 
transferred  via  that  line  from  the  Kansas  City  Southern  to  Westport, 
in  which  event  a  switching  charge  of  $3  per  car  would  have  been 
al)sorl)ed  according  to  the  tariflF  of  the  company,  provided  the  charge 
of  the  St.  Louis  &  San  Francisco  equaled  or  exceeded  that  amount. 
This  route  has  not,  however,  been  open  to  the  complainant  for  the 
handling  of  his  business,  since  his  coal  yard  at  Westport  is  so  located 
that  if  shipment  were  made  by  the  St.  Louis  &  San  Francisco  the 
coal  must  be  unloaded  and  carted  up  a  steep  hill  at  heaVy  expense. 
The  distance  from  Dodson  to  Westport  via  this  route  is  some  17 
miles,  as  against  9  miles  via  the  Belt  Railway. 

Before  the  complainant  located  his  coal  yards  at  Westport  he  was 
importuned  by  the  officials  of  the  Belt  Railway  to  do  so  for  the  pur- 
pose of  giving  that  railway  the  handling  of  the  coal  from  Dodson,  and 
he  finally  entered  into  an  agreement  with  that  company  for  the  trans- 
portation of  his  coal  in  carloads  from  Dodson  to  Westport  at  20  cents 
per  ton,  and  located  his  coal  yards  where  they  now  are  upon  the 
strength  of  that  agreement. 

The  complainant  established  his  yard  in  Westport  during  the  latter 
part  of  the  year  1904,  since  when  he  has  brought  over  the  Kansas 
City  SouthcTn  and  Belt  Railway  via  Dodson  from  various  points 
without  the  state  of  Missouri  some  200  carloads  of  coal  under  the  fol- 
lowing course  of  business: 

The  ("(ial  is  marked  for  the  complainant  at  Westport  via  Dodson. 
The  shi[)f)in^  receipt  issued  by  the  defendant  in  case  of  its  own  line  or 
by  its  connection  where  the  sliipment  originates  upon  a  foreign  line 
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specifies  Westpcfrt  as  the  ultimate  destination.  The  car  is  way- 
billed  by  the  defendant  and  its  connection  to  Dodson.  It  is  trans- 
ported to  Dodson  and  there  placed  upon  a  side  track  used  appar- 
ently for  this  purpose,  from  which  it  is  taken  without  further  instruc- 
tions from  anyone  by  the  Belt  Railway  and  transported  to  the  coal 
yards  of  the  complainant  at  Westport. 

The  complainant  has  paid  the  Kansas  CSty  Southern  its  full  tariff 
rate  and  received  from  that  company  an  expense  bill  to  that  effect. 
He  has  also  paid  the  Belt  Railway  20  cents  per  ton  and  received  a 
second  expense  bill  from  that  company.  There  has  been  Ho  con- 
nection whatever  between  the  two  companies  in  the  payment  of  the 
freight. 

The  cars  in  which  the  coal  has  been  brought  to  Dodson  have  gone 
through  to  the  yard  of  the  complainant  at  Westport  under  an  arrange- 
ment between  the  Belt  Railway  and  the  Kansas  City  Southern  that 
the  Belt  Railway  should  receive  the  use  of  the  cars  free  for  five 
days  and  should  thereafter  pay  to  the  Kansas  CSity  Southern  the 
sum  of  25  cents  per  day  for  the  use  of  the  same.  The  officials  of 
the  Belt  Railway  testified  that  the  complainant  was  entitied  to  the 
same  free  time  which  was  allowed  elsewhere  in  Kansas  CSity  for 
the  unloading  of  his  coal,  and  was  supposed  to  pay  demurrage 
at  the  rate  of  $1  per  day  for  any  overtime;  but  that  in  point  of  fact, 
although  he  had  at  times  failed  to  dischaige  cars  within  the  free 
time,  he  had  never  paid  any  demurrage. 

The  Kansas  City  Southern  had  in  effect  at  the  time  of  the  hearing 
a  tarifT  providing  that  it  would  absorb  upon  carload  shipments  of 
coal  and  lumber  destined  to  points  upon  the  Belt  Railway  $3  per 
car,  and  a  tariff  to  this  same  effect  had  been  in  force  during  all  the 
period  covered  by  this  controversy.  Under  this  tariff  the  Kansas 
City  Soutliern  had  paid  to  the  Belt  Railway  upon  all  the  shipments 
of  coal  of  the  complainant  the  sum  of  $3  per  car,  but  this  company 
had  declined  to  pay  over  to  the  complainant  the  amount  thus  received 
by  it,  and  one  purpose  in  bringing  this  complaint  was  to  recover  of 
the  defendants  or  one  of  them  this  sum  of  $3  per  car.  It  was  stated 
by  counsel  for  -the  Belt  Railway  upon  the  hearing  that  while  that 
company  admitted  no  legal  obUgation  to  pay  to  the  complainant  this 
sum  so  received  by  it,  it  did  seem  upon  the  facts  that  there  was  a 
moral  obligation  to  this  effect  and  that  the  company  would  make 
payment  to  Mr.  Leonard  with  respect  to  the  past.  Thereupon  the 
complainant  stated  that  he  would  ask  no  order  of  the  Commission 
as  to  the  past. 

The  Kansas  City  Southern  Railway  Company,  however,  stated 
that  it  would  not  in  the  future  allow  this  $3  per  car  upon  shipments 
of  roal  intended  for  Westport,  and  the  Belt  Railway  also  stated  that 
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if  the  allowance  were  made  it  would  decline  for  the  future  to  give  to 
the  complainant  the  benefit  of  the  same.  The  complainant  insists 
that  he  ought  under  the  circumstances  to  get  in  some  way  the  benefit 
of  this  S3  switching  charge;  and  asks  the  Commission  to  make  some 
order  to  that  end.  The  question  therefore  presented  looks  to  the 
future  and  is,  Can  the  Commission  so  exercise  jurisdiction  over  the 
through  rate  from  the  initial  point  to  Westport,  or  over  the  separate 
rates  of  the  Kansas  City  Southern  and  its  connections  up  to  Dodson 
and  of  the  Belt  Railway  from  Dodson  to  Westport  as  will  secure  to  the 
complainant  this  $3  per  car  if  he  is  entitled  to  it? 

It  is  manifest  that  this  Commission  might  reduce  the  rate  to  Dod- 
son by  an  amount  which  would  equal  the  present  allowance  of  S3  per 
car,  but  we  should  doubt  the  justice  of  such  action.  These  coal  rates 
to  Kansas  City  are  highly  competitive  and  extremely  low.  A  reduc- 
tion of  the  Dodson  rate  might  mean  the  reduction  of  many  other 
local  rates.  It  would  seem  "evident  that  we  can  not  reduce  the  rate 
received  by  the  Kansas  City  Southern  when  the  shipment  is  for 
Westport  without  reducing  the  Dodson  rate,  nor  can  we  deal  with 
the  rate  of  the  Belt  Railway  at  all,  except  upon  the  theory  that  we 
have  jurisdiction  over  the  shipment  from  the  point  of  origin  to  the 
point  of  final  deliver}'  at  Westport;  and  this  is  the  fundamental 
question  presented  for  consideration. 

It  appears  that  by  arrangement  between  the  Belt  Railway  and  the 
Kansas  City  Southern  Railway  the  cars  of  the  Kansas  City  Southern. 
in  w^hich  the  coal  is  brought  to  Dodson  are  allow^ed  to  go  through  to 
Westport;  and  the  complainant  insists  that  this  amounts  to  an 
arrangement  between  these  tw^o  railw^ays  which  makes  them  part  of  a 
through  interstate  line,  and  that  the  Belt  Railway  is  subject  to  the 
Commission's  jurisdiction  by  virtue  of  tliis  arrangement.  It  is  doubt- 
ful if  this  should  be  so  hold.  The  Kansas  City  Southern  has  insisted  on 
treating  its  service  as  a  transportation  to  Dodson  and  has  exacted  pay 
from  t  lie  complainant  at  the  Dodson  rate  to  that  point.  The  Belt  Rail* 
way  has  insisted  that  its  service  from  Dodson  to  Westport  was  a  local 
service,  for  which  the  complainant  has  paid  that  company  at  an 
agreed  rate.  In  so  far  as  possible  these  tw^o  companies  have  declined 
to  connect  the  acts  of  transportation  to  Dodson  and  from  Dodson. 
Without  deciding  that  questi(m  we  shall  assume,  for  the  purpose  of 
this  discussion,  that  the  Belt  Railway  has  not  voluntarily  submitted 
itself  to  Federal  control  except  in  so  far  as  participation  in  the  through 
movement  may  have  that  effect. 

The  Kansas  City  &  Westport  Belt  Railway  was  constructed  under 
a  charter  which  authorized  that  railway  to  transact  both  a  freight 
and  passenger  business.  At  first  it  was  operated  as  a  st^am  rail- 
way, equipped  with  two  locomotives  and  one  or  more  passenger 
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cars,  but  without  freight  cars.  Within  the  past  year  it  has  pAssed 
under  the  control  of  certain  traction  interests  and  has  been  con- 
verted into  an  electric  line.  To-day  its  passenger  traffic  is  handled 
in  the  ordinary  electric  street  railway  car;  but  it  also  owns  an  elec- 
tric freight  locomotive,  with  which  it  hauls  carloads  of  freight  over 
its  line  and  which,  it  was  said,  could  haul  from  Dodson  to  com- 
plainant's yard  at  Westport  12  cars  of  coal,  loaded  40  tons  to  the 
car. 

There  are  located  upon  the  line  of  this  road  some  7  or  8  indus- 
tries similar  to  that  of  the  complainant,  and  the  supplies  brought 
into  these  coal,  Imnber,  and  cement  yards  are  taken  to  those  yards 
in  carload  lots  from  Dodson.  This  Belt  Railway  was  charterod  as 
a  freight  road,  was  constructed  and  is  operated  for  the  handling  of 
freight,  and  we  assimie  that  if  a  carload  of  freight  were  presented 
to  it  at  Dodson  to  be  hauled  as  a  local  proposition  from  Dodson  to 
Westport  it  would  be  its  legal  duty  to  receive  and  transport  the  car 
upon  reasonable  charges. 

When  it  transpired  upon  the  hearing  that  the  real  question  was 
to  concern  the  future  and  not  the  past,  the  complainant  asked  to 
amend  its  complaint  so  as  to  pray  for  the  establishment  of  a  joint 
through  rate  over  the  lines  of  the  Kansas  City  Southern  and  the 
Belt  Railway  .upon  coal  from  points  without  the  state  of  Missouri 
to  Westport.  The  complaint  was  so  amended  and  the  case  has  pro- 
ceeded as  though  such  had  been  the  original  complaint.  Has  this 
Commission,  then,  jurisdiction  to  establish  over  the  Belt  Railway 
such  a  joint  rate?  Has  it  jurisdiction  with  respect  to  this  coal  traffic 
to  determine  either  the  entire  through  rate  or  the  rates  which  shall 
l)e  severally  applied  by  the  Kansas  City  Southern  up  to  Dodson  and 
by  the  Belt  Railway  from  Dodson? 

These  questions,  in  our  opinion,  must  be  answered  in  the  affirma- 
tive. Interstate  transportation  is  interstate  commerce.  That  trans- 
portation begins  when  property  is  delivered  to  a  railroad  in  one  state 
for  continuous  shipment  to  a  point  in  another  state,  and  it  continues 
until  delivery  at  the  point  of  destination.  Every  railroad  participa- 
ting in  that  transportation  is  subject  to  the  provisions  of  the  act  to 
regulate  commerce. 

At  the  outset  of  this  discussion  the  difference  between  the  jurisdic- 
tion of  the  original  act  to  regulate  commerce  and  that  of  the  so-called 
IIej)biirn  amendment  of  June  29,  1906,  should  be  carefully  noted. 
By  its  terms  the  provisions  of  the  original  act  applied  to  ''any  com«^ 
mon  carrier  or  carriers  engaged  in  the  transportation  of  passengers 
or  property  wholly  by  railroad,  or  partly  b}"-  railroad  and  partly  by 
water  when  both  are  used,  imder  a  conunon  control,  management,  or 
arrangement  for  a  continuous  carriage  or  shipment."     The  Conunis- 
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sion  held  that  the  words  ''under  a  common  eontrol|  management,  or 
arrangement"  appKed  only  to  cases  where  the  shipment  was  partly 
hy  water  and  partly  by  railroad;  but  the  decisions  and  intimations  of 
the  Federal  courts,  including  the  Supreme  Court  of  the  United  States, 
were  generally  to  the  effect  that  these  words  applied  to  a  route  com- 
posed wholly  of  railroads  as  well  as  to  one  which  was  partly  by  rail- 
road and  partly  by  water.  Interstate  Commerce  Commission  v.  C.  N, 
0.  cfc  r.  P.  Ry.  Co,,  162  U.  S.,  184;  Parsons  v.  C.  dk  N.  W.  Ry.  Co., 
167  U.  S.,  447;  Louisville  <fc  NasJiviUe  R.  R.  Co.  v.  BeUmer,  176  U-  S-, 
648;  CJiicago  db  Northwestern  Ry.  Co.  v.  Osborne^  52  Fed.  Rep.,  912; 
Tozer  v.  [7.  S.,  52  Fed.  Rep.,  917. 

The  significance  of  this  holding  is  obvious.  The  railroad  located 
wholly  within  a  state  does  not  transport  passengers  upon  its  own 
line  from  a  point  in  one  state  to  a  point  in  another  state.  It  was 
not,  therefore,  subject  to  the  provisions  of  the  act  to  regulate  com- 
merce unless,  by  common  ownership  or  control,  or  by  some  arrange- 
ment, it  became  part  of  a  line  which  did  handle  traffic  between  the 
states.  Whether  a  state  railroad  was  subject  to  the  act  depended 
upon  whether  it  had  entered  into  such  arrangements  with  other  rail- 
roads, and  since  the  making  of  the  arrangement  was  a  voluntary  act 
upon  the  part  of  the  state  railroad,  that  railroad  could  exercise  its 
election  to  be  or  not  to  be  subject  to  Federal  jurisdiction.  Other- 
wise stated,  the  jurisdiction  of  this  Commission  was  not  determined 
by  the  character  of  the  transportation  in  which  the  state  railroad 
engaged,  but  by  the  nature  of  the  arrangement  under  which  that 
business  was  handled. 

As  changed  by  the  Hepburn  amendment,  the  provisions  of  the 
act  now  apply  to  "an}'^  common  carrier  or  carriers  engaged  in  the 
transportation  of  passengers  or  property  wholly  by  railroad  (op 
partly  by  railroad  and  partly  by  water  when  both  are  used  under  a 
common  control,  management,  or  arrangement  for  a  continuous  car- 
riage or  shipment)  from  one  state  or  territory  of  the  United  States," 
etc.  The  words  "common  control,  management,  or  arrangement" 
now  plainly  apply  only  to  transportation  which  is  partly  by  railroad 
and  partly  by  water.  With  respect,  therefore,  to  transportation 
entirely  by  rail  the  words  in  parenthesis  may  be  eliminated  from  the 
statute.  The  terms  of  the  act  now  apply  to  "any  common  carrier 
or  carriers  engaged  in  the  transport  ati(m  of  passengers  or  property 
wholly  by  railroad  from  one  state  or  territory  in  the  United  States 
or  the  District  of  C'olumbia  to  any  other  state  or  territory  of  the 
United  States  or  the  District  of  Columbia.''  Under  the  present  act 
the  test  of  jurisdiction  is  not  the  arrangement  under  which  the  freight 
is  liandled,  but  rather  the  character  of  the  transportation  itself.  The 
plain  language  of  the  act  subjects  any  carrier  which  engages  in  the 
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movoment  of  freight  by  rail  from  a  point  in  one  state  to  a  point  in 
another  state  to  its  provisions. 

This  must  be  so  unless  that  portion  of  the  transportation  conducted 
entirely  within  a  state  is  not  to  be  r^arded  as  a  part  of  the  entire 
through  movement.  The  question  really  is,  Is  the  movement  from 
beginning  to  end  to  be  treated  as  one  entirety,  or  can  it  be  split  up 
into  separate  movements  which  are  only  subject  to  the  act  to  regulate 
commerce  when  performed  under  some  arrangement  which  makes 
the  carrier  part  of  a  through  line  over  which  the  traffic  moves t  Both 
upon  authority  and  upon  principle  the  movement  must  be  treated 
as  an  entirety,  every  part  of  which  is  subject  to  Federal  control. 

While  the  Supreme  Court  of  the  United  States  had  been  called  upon 
to  define  and  apply  the  commerce  clause  of  the  Constitution  in  many 
of  its  most  important  decisions,  the  exact  question  presented  here  was 
not  passed  upon  until  the  case  of  The  Daniel  Ball,  10  Wall.,  657,  decided 
in  1 87 1 .  The  Daniel  Ball  was  a  steamer  plying  upon  the  Grand  River 
between  Grand  Haven  and  Grand  Rapids,  Mich.  Its  entire  voyage 
was  within  the  state  of  Michigan.  The  principal  part  of  its  business 
originated  and  ended  in  that  state.  It  formed  part  of  no  continuous 
line  either  in  connection  with  other  vessels  or  with  any  railroad.  It 
did,  however,  transport  packages  from  Grand  Haven  to  Grand  Rapids 
which  had  come  from  points  without  the  state  of  Michigan  destined 
to  Grand  Rapids,  and  it  also  transported  packages  from  Grand 
Rapids  to  Grand  Haven  which  were  marked  for  and  destined  to  points 
in  other  states.  The  question  was  whether  the  transportation  of 
this  merchandise  was  so  far  interstate  commerce  as  to  subject  this 
stoainer  to  tha  ret^ulating  power  of  Congress. 

It  was  urged  in  argument  that  this  vessel  was  entirely  a  state 
afrair;  that  its  business  was  entirely  state  business,  and  that  the 
Fedoral  Government  had  no  right  to  lay  its  hand  upon  an  agency  of 
the  state,  occupied  entirely  within  the  state,  even  though  it  might 
happen  that  certain  articles  of  freight  had  come  from  or  were  destined 
to  points  without  the  state.  The  language  of  the  court,  in  answer  to 
this  contention,  is  decisive  of  the  case  before  us,  and  is: 

There  is,  undoubtedly,  an  internal  commerce  which  is  subject  to  the  control  of  the 
states.  The  power  delegated  to  Congress  is  limited  to  commerce  "among  the  several 
states,"  with  foreign  nations,  and  with  the  Indian  tribes.  This  limitation  necessarily 
excludes  from  Federal  control  all  commerce  not  thus  designated  and,  of  coune,  that 
commerce  which  is?  carried  on  entirely  within  the  limits  of  a  state,  and  does  not  extend 
to  or  aff(»ct  other  states.  Gibbons  v.  Ogden,  9  Wheat.,  194.  In  this  case  it  is  admitted 
that  the  steamer  was  engaged  in  shipping  and  transporting  do?m  Grand  River, 
goods  destined  and  marked  for  other  states  than  Michigan,  and  in  receiving  and  trans- 
porting up  the  river  goods  brought  within  the  state  from  without  its  limits;  but  inas- 
much as  her  agency  in  the  transportating  was  entirely  within  the  limits  of  the  state, 
and  slie  did  not  run  in  connection  with,  or  in  continuation  of,  any  line  of  vessels  or 
railway  leading  to  other  states,  it  is  contended  that  she  was  engaged  entirely  in  domes- 
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tic  commerce.  But  this  conclusion  does  not  follow.  So  far  as  she  was  employed  in 
transporting  goods  destined  for  other  states,  or  goods  brought  from  without  the  limits 
of  Michigan  and  destined  to  places  within  that  state,  she  was  engaged  in  oommeice 
between  the  states,  and  however  limited  that  commerce  may  have  been,  she  was,  bo 
far  as  it  went,  subject  to  the  legislation  of  Congress.  She  was  employed  as  an  instru- 
ment  of  that  commerce;  for  whenever  a  commodity  has  begun  to  move  as  an  article 
of  trade  from  one  state  to  another,  commerce  in  that  commodity  between  the  states 
has  commenced.  The  fact  that  several  different  and  independent  agencies  are 
employed  in  transporting  the  commodity,  some  acting  entirely  in  one  state,  and 
some  acting  through  two  or  more  states,  does  in  no  respect  a£Eect  the  character  of  the 
transaction.  To  the  extent  in  which  each  agency  acts  in  that  transportation,  it  is 
subject  to  the  regulation  of  Congress. 

While  railroads  had  not,  when  this  case  was  decided,  reached 
that  point  in  development  or  importance  which  they  have  since 
attained,  transportation  by  rail  was  already  the  most  imi>ortant  of 
any  form.  The  eflfect  of  the  decision  upon  the  regulation  of  rail- 
roads was  urged  upon  the  attention  of  the  court.  It  was  said  that 
if  Congress  had  power  to  regulate  this  steamboat  then  it  might  regu- 
late every  railroad  operating  entirely  within  the  borders  of  a  state 
to  the  exclusion  of  the  control  of  the  state  itself.  Every  railroad, 
it  was  urged,  carrj'ing  a  bag  of  grain  or  a  barrel  of  fruit  destined  to  a 
point  without  the  state  of  Michigan  was  subject  to  the  supervision  of 
Congress  and  withdrawn  from  the  supervision  of  that  common- 
wealth.    In  answer  to  that  argument  the  court  said: 

We  answer  that  the  present  case  relates  to  transportation  on  the  navigable  waten  of 
the  United  States,  and  we  are  not  called  upon  to  express  an  opinion  upon  the  power 
of  Congrei»s  over  interstate  commerce  when  carried  on  by  land  transportation.  And 
we  answer  further,  that  we  are  unable  to  draw  any  clear  and  distinct  line  between  the 
authority  of  Congrer^s  to  regulate  an  agency  employed  in  commerce  between  the  Btates, 
when  that  agency  extends  through  two  or  more  states,  and  when  it  is  confined  in  its 
action  entirely  within  the  limits  of  a  single  state.  If  its  authority  does  not  extend  to 
an  agency  in  sucli  commerce  when  that  agency  is  confined  within  the  limits  of  a  state, 
its  entire  authority  over  interstate  conmierce  may  be  defeated.  Several  agencies 
combining,  each  taking  up  the  conmiodity  transported  at  the  boundary  line  at  one  end 
of  a  state,  and  leaving  it  at  the  boundary  line  at  the  other  end,  the  Federal  jurisdiction 
would  be  entirely  ousted,  and  the  constitutional  provision  would  become  a  dead  letter. 

While,  therefore,  the  court  expressly  declined  to  give  an  opinion  as 
to  the  power  of  Congress  over  railroads  engaged  in  interstate  com- 
merce, it  did  decide  the  question  before  us.  That  question  is,  Is  an 
agency  of  transportation  operating  entirely  within  the  limits  of  a 
state  subject  to  Federal  control  because  it  participates  in  an  intei^ 
state  movement  of  freight,  or  is  the  service  of  that  agency  to  be  char- 
acterized, not  by  the  entire  movement  in  which  it  participates,  but 
by  the  extent  of  its  own  oi)eration?  The  court  held  that  the  entire 
movement  must  be  regarded,  and  that  every  agent  engaged  in  that 
movement  thereby  became  subject  to  Federal  control.  If,  therefore. 
Congress  has  control  under  the  commerce  clause  of  the  Constitution 
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of  railroads  engaged  in  interstate  traffic,  it  must  follow  that  eveiy 
carrier  by  rail  which  participates  in  an  interstate  movement  by  rail 
becomes  thereby  subject  to  the  act  to  r^ulate  coimnerce.  Since  the 
entire  act  rests  upon  the  assumption  that  Congress  does  possess  this 
authority,  we  assume,  without  discussion,  that  fact. 

In  Wabash,  etc.,  R.  R.  Co.  v.  TUinaia,  118  U.  S.,  667,  this  question 
was  again  presented.  The  Supreme  Court  of  the  United  States  had 
decided  in  the  Granger  cases  that  the  several  states  possessed  the 
right  of  prescribing  the  rates  at  which  passengers  and  property  should 
be  transported  by  the  railways  within  their  borders,  and  many  states, 
acting  upon  these  decisions,  had  established  such  rates  and  regula- 
tions. The  question  presented  in  the  above  case  was  whether  in 
the  event  of  a  continuous  shipment  from  a  point  in  the  state  of 
Illinois  to  the  city  of  New  York  that  state  could  determine  the  rate 
at  which  and  the  regulation  under  which  the  traffic  should  move 
from  the  point  of  origin  in  the  state  to  the  state  line.  The  court 
held  that  it  could  not;  that  the  transportation  from  point  of  origin 
to  final  destination  was  entirely  subject,  as  such,  to  the  exclusive 
control  of  Congress,  with  which  no  state  through  which  the  trans- 
portation was  conducted  could  interfere.  This  decision  is  the  more 
significant  because  the  court,  in  rendering  it,  retracted  certain  expres- 
sions used  by  it  in  the  earlier  cases,  which,  apparently,  recognized 
such  right  in  the  state,  at  least  until  Congress  had  acted.  The 
point  and  reason  of  the  decision  appear  from  the  following  language: 

It  can  not  be  too  strongly  insisted  upon  that  the  right  of  continuous  transportation 

fn)m  one  end  of  the  country  to  the  other  is  essential  in  modem  times  to  that  freedom 
of  cnniniorce  from  the  restraints  which  the  state  might  choose  to  impose  upon  it  that 
tho  commerce  clause  was  intended  to  secure.  This  clause,  giving  to  Congress  the 
power  lo  regulate  commerce  among  the  states  and  with  foreign  nations,  as  this  court 
iia>  said  bef«^re,  was  among  the  most  important  of  the  subjects  which  prompted  the 
formal iun  of  the  Constitution.  Cooib  v.  PennsylvaniOf  97  U.  S.,  566,  574;  Brown  v. 
Marylarid,  12  Wheat.,  419,  446.  And  it  would  be  a  very  feeble  and  almost  useless 
provision,  but  poorly  adapted  to  secure  the  entire  freedom  of  commerce  among  the 
states  which  was  deemed  essential  to  a  more  perfect  union  by  the  framers  of  the  Consti- 
tution, if,  at  every  state  of  the  transportation  of  goods  and  chattels  through  the 
country-,  the  state  within  whose  limits  a  part  of  this  transportation  must  be  done  could 
impose  regulations  concerning  the  price,  compensation,  or  taxation,  or  any  other 
restrictive  regulation  interfering  with  and  seriously  embarrassing  this  commerce. 

From  the  reasoning  of  the  above  case  it  must  follow  that  a  ship- 
ment of  coal  from  the  mine  in  Arkansas  to  Westport,  Mo.,  is  an 
interstate  carriage,  and  that  no  state  Uirough  which  it  passes  can 
interfere  with  it  by  determining  the  rate  or  regulation  under  whibh 
it  shall  move.  With  respect  to  such  a  shipment  the  state  of  Mis- 
souri could  not  determine  the  charge  which  the  Belt  Railway  should 
exact  for  the  service,  and  this  for  the  reason  that  such  charge  is 
subject  to  the  exclusive  regulation  of  Congress. 
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The  doctrine  of  these  two  caseS;  that  a  shipment  from  one  state  to 
another  must  be  regarded  as  an  entirety,  every  part  of  which  is  sub- 
ject to  the  exclusive  control  of  the  National  Govenmient,  has  never 
been  departed  from  and  has  frequently  been  recognized. 

This  question  was  again  presented  in  a  somewhat  different  form, 
in  Bovmian  v.  Chicago  db  N.  W.  By.  Co.,  125  U.  S.,  465,  decided  in 
1888.  Iowa  had  prohibited  the  transportation  of  intoxicating  liquors 
within  the  limits  of  that  state.  Bowman  was  a  liquor  dealer  in 
Illinois  who  tendered  to  the  Chicago  &  Northwestern  Railway  a 
package  of  intoxicating  liquors  for  transportation  frem  this  point 
in  Illinois  to  a  point  in  the  state  of  Iowa.  The  railway  declined  to 
receive  the  package  upon  the  ground  that  by  transporting  the  same 
it  would  violate  the  law  of  the  state  of  Iowa,  and  thereupon  Bowman 
brought  suit  against  the  railway  for  failure  to  discharge  its  -duty  as  a 
common  carrier.  The  question  was  whether  the  shipment  from  the 
point  in  Illinois  to  the  point  in  Iowa  was  to  be  treated  as  a  continuous 
shipment  with  which  the  state  of  Iowa  could  not  interfere,  or  whether 
that  state  might  interrupt  the  shipment  at  the  state  line  and  pro- 
hibit it  beyond  that  point.  The  Supreme  Court  held  that  the  ship- 
ment must  be  treated  as  an  entirety,  and  that  the  state  of  Iowa  could 
not,  even  in  the  exercise  of  its  police  power,  interfere  with  it. 

In  Rhodes  v.  Iowa,  170  U.  S.,  412,  the  same  issue  was  involved. 
Rhodes  was  a  station  agent  of  the  Burlington  Raihroad  at  a  point  in 
Iowa.  That  company  had  received  at  a  point  without  the  state  of  Iowa 
for  transportation  to  this  station  a  package  containing  intoxicating 
liquor.  This  package  had  been  transported  by  rail  to  the  station  and 
placed  by  the  train  crew  upon  the  station  platform.  Rhodes  moved  it 
from  this  platform,  a  few  feet,  into  the  freight  house.  He  was  indicted 
under  the  statute  of  Iowa  for  transporting  intoxicating  liquor.  In 
Leisy  v.  Hardin,  135  U.  S.,  100,  the  court  had  held  that  the  sale 
of  liquor  in  the  original  package  could  not  be  prevented  by  state 
statute,  and  for  the  purpose  of  nullifying  the  effect  of  this  decision 
Congress  had  passed  the  act  of  August  8, 1890,  providing,  in  substance, 
that  liquor  brought  into  a  state  should  not  be  exempt  from  the  opera- 
tion of  the  laws  of  that  state  by  reason  of  the  fact  that  it  had  been 
introduced  into  the  state  in  the  original  package.  The  main  issue 
in  the  Rhodes  case  was  whether  this  act  of  Congress  applied  to  inter- 
state transi)ortation  as  well  as  to  the  original  package.  It  was  held 
that  it  did  not  and  that  the  interstate  carriage  of  intoxicating  liquors 
wiis  still  free  from  interference  by  state  authority.  It  was  incident- 
ally decided  that  the  act  of  Rhodes  in  moving  the  package  from  the 
platfirm  to  the  freight  btouse  was  a  part  of  its  interstate  transporta- 
tion, and  that  his  conviction  under  the  statute  was  therefore  uncon- 
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Btitutional.  The  exact  point  decided  in  both  these  cases  was  that 
transportation  from  a  point  in  one  state  to  a  point  in  another  state 
is  an  entirety  and  subject  to  exclusive  Federal  control  from  its 
inception  to  its  final  completion.  In  the  Rhodes  case,  at  page  419| 
he  court  uses  this  language: 

The  fundamental  right  which  the  decision  in  the  Bowman  caw  held  to  be  protected 
from  the  operation  of  state  laws  by  the  Constitution  of  the  United  States  was  the 
continuity  of  shipment  of  goods  coming  from  one  state  into  another  from  the  point  of 
transmission  to  the  point  of  consignment,  and  the  accomplishment  thero  of  the  delivery 
covered  by  the  contract.  This  protection  of  the  Constitution  of  the  United  States  is 
plainly  denied  by  the  statute  now  under  review,  as  its  provisions  are  interproted  by 
the  court  below.  The  power  which  it  was  held  in  the  Bowman  case  the  state  did  not 
possess  was  that  of  stopping  interstate  shipments  at  the  state  line  by  breaking  their 
continuity  and  intercepting  their  course  from  the  point  of  origin  to  the  point  of  con- 
summation. 

The  same  principle  was  affirmed  in  a  somewhat  different  form  in 
McNeill  V.  Southern  By,  Co.,  202  U.  S.,  543.  Certain  shippers  in 
Greensboro,  N.  C,  owned  a  private  sidetrack  extending  a  short  dis- 
tance from  the  line  of  the  Southern  Railway  to  their  plant,  upon  which 
the  Southern  had  been  accustomed  to  deliver  carloads  of  freight 
intended  for  consumption  at  that  plant.  Owing  to  some  dispute  as 
to  the  payment  of  demurrage  the  railway  notified  these  shippers  that 
on  and  after  a  certain  day  it  would  no  longer  make  deliveries  upon 
this  private  track,  but  would  deliver  freight  consigned  to  those  con- 
signees upon  its  public  team  tracks  in  the  city  of  Greensboro.  There- 
upon they  applied  to  the  railroad  commission  of  North  Carolina, 
which  directed  the  Southern  Railway  to  make  delivery  of  cars  billed 
to  this  industry  upon  the  private  track  in  the  future,  as  it  had  in  the 
past. 

After  the  making  of  this  order  these  parties  purchased  certain  car- 
loads of  coal  at  different  points  outside  the  state  of  North  Carolina, 
wliich  were  consigned  to  them  at  Greensboro.  The  Southern  Rail- 
way transported  these  cars  to  Greensboro  and  placed  them  for 
unloading  upon  its  team  tracks,  and  the  question  presented  to  the  court 
was  whether  the  North  Carolina  commission  had  a  right  to  control 
the  delivery  of  these  carloads  of  coal. 

It  was  held  that  the  order  of  the  commission  was  void  as  appUed  to 
those  cars  which  had  come  from  without  the  state.  The  court  ap- 
parently conceded  that  the  state  of  North  Carolina  might,  through  an 
administrative  body,  exercise  authority,  under  its  police  powers, 
within  proper  limits,  over  the  time,  place,  and  manner  of  the  delivery 
of  frcut^lit  which  had  reached  its  destination  by  interstate  transporta- 
tion, but  it  held  that  no  regulation  of  the  state  coiUd  be  valid  which 
ini])()sed  a  burden  upon  interstate  commerce,  and  that  this  order  ot 
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the  commission  directing  the  carrier  to  make  delivery  of  loaded 
cars  upon  a  sidetrack  not  owned  by  it  and  therefore  at  a  point  off  its 
line  did  impose  such  burden.  This  case  of  necessity  holds  that  these 
carioads  of  coal  were  in  process  of  interstate  transportation  until 
they  were  finally  delivered  to  the  consignee;  and,  manifestly,  to  ad- 
mit that  the  state  could  exercise  any  authority  over  the  transportar 
tion  of  this  coal  which  interfered  with  that  transportation  would  be  to 
admit  that  the  power  of  Congress  did  not  exist;  for  if  the  state  could 
lay  hold  upon  that  property  and  control  its  carriage,  even  for  a  single 
rod,  it  might  virtually  defeat  the  supervisory  power  of  Congress. 

This  same  subject  has  frequently  been  before  the  courts  in  the 
application  of  the  so-called  safety  appUance  act,  which  provides  that 
railroads  ''engaged  in  interstate  commerce"  shall  equip  their  cars  and 
locomotives  with  certain  appUances  and  use  these  in  the  operation  of 
their  trains.  One  of  the  latest  cases  is  United  States  v.  Colorado  db 
NortJiwestern  R.  R.  Co.,  157  Fed.  Rep.,  321,  decided  November  25, 
1907,  by  the  circuit  court  of  appeals  for  the  eighth  circuit. 

The  Colorado  &  Northwestern  Railroad  is  a  narrow-gauge  railroad 
of  which  the  main  line  extends  from  Boulder  to  Sunset,  a  distance  of 
10  miles.  It  is  entirely  within  the  state  of  Colorado.  It  enters  into 
no  arrangement  for  any  through  route  to  or  from  any  point  upon  its 
hne,  but  transacts  its  business,  in  so  far  as  it  can,  entirely  as  a  local 
matter.  This  railroad  transported  upon  one  of  its  trains  a  package 
shipped  from  Omaha,  in  the  state  of  Nebraska,  to  a  point  beyond 
Boulder,  upon  its  Une,  and  another  package  shipped  from  K^nifflff 
City,  Mo.,  to  another  point  on  its  line.  Both  these  packages  were 
received  by  the  Colorado  &  Northwestern  at  Boulder  and  carried  as  a 
part  of  a  continuous  movement  to  destination.  The  train  upon  which 
they  w^ere  moved  was  not  equipped  according  to  the  requirements  erf 
the  safety  appHance  statute,  and  suit  was  brought  to  recover  the 
penalties  imposed  by  the  act.  The  defense  was  that  this  railroad  was 
not  engaged  in  interstate  commerce;  that  its  operation  were  purely 
local,  and  that  it  did  not  become  subject  to  Federal  supervision  by  the 
mere  fact  that  it  received  at  Boulder  and  transported  as  a  local 
proposition  from  Boulder  to  some  point  upon  its  line  freight  which 
had  in  fact  come  from  without  the  state  of  Colorado,  and  which  was 
being  carried  from  such  point  to  destination.  The  court  held  that 
this  was  a  participation  in  interstate  commerce.     It  said : 

Importation  into  one  state  from  another  is  the  indispensable  element,  the  test  of 
interstate  a)mmerce.  Every  part  of  every  transportation  of  articles  of  commerce  in  a 
continuous  passage  from  an  inception  in  one  state  to  a  prescribed  destination  in 
another  Ls  a  transaction  of  interstate  commerce.  Goods  so  carried  never  cease  to  be 
articles  of  interstate  commerce  from  the  time  they  are  started  upon  their  passage  in  one 
state  until  their  delivery  at  their  destination  in  the  other  is  completed  and  they  there 
mingle  with  and  become  a  part  of  the  great  mass  of  property  within  the  latter  state. 
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Their  transportation  never  ceases  to  be  a  transaction  of  interstate  commerce  from  ita 
inception  in  one  state  until  the  delivery  of  the  goods  at  their  prescribed  destinations  in 
the  other,  and  every  one  who  participates  in  it,  who  carries  the  goods  through  any  part 
of  their  continuous  passage,  unavoidably  engages  in  interstate  commerce. 

To  the  same  eflFect  are  V,  S.  v.  P.  0.  0.  cfe  Si.  L.  By.,  143  Fed.  Rep., 
350;  V,  S.  V.  Great  Northern  BaUvxi/y,  146  Fed  Rep.,  438;  TJ.  8.  v. 
Northern  Pacific  Terminal  Oo.  of  Oregon,  144.  Fed.  Rep.,  861;  United 
States  V.  Belt  Bailway  of  Chicago,  not  yet  reported. 

Expressions  can  be  found  in  some  opinions  of  the  Supreme  Court  of 
the  United  States  and  of  various  Federal  courts  to  the  effect  that  a 
state  raikoad  operating  entirely  within  a  state  becomes  subject  to  the 
act  to  regulate  commerce  only  by  virtue  of  voluntarily  becoming  part 
of  a  through  route  for  the  handling  of  such  commerce;  but  these 
expressions  all  depend  upon  the  phraseology  of  the  original  act  to 
regulate  commerce,  already  referred  to.  As  we  have  already  seen, 
under  the  interpretation  of  the  Federal  courts  the  original  act  only 
applied  to  state  carriers  which  had  by  voluntary  arrangement  become 
parties  to  a  through  line  for  the  transportation  of  passengers  or  prop- 
erty from  a  point  in  one  state  to  a  point  in  another.  The  present  act 
applies  to  all  carriers  who  engage  in  such  transportation,  and  the 
imiform  course  of  decision  is  that  the  transportation  is  an  entirety 
and  that  any  carrier  engaging  in  it  to  the  slightest  degree  thereby 
becomes  subject  to  the  regulating  power  of  Congress. 

The  case  Gulf  Colorado  <b  Santa  Fe  By.  Co.  v.  Texas,  204  U.  S.,  403, 
is  relied  upon  as  showing  that  a  service  performed  wholly  within  the 
Umits  of  a  state  is  not  subject  to  the  act  to  regulate  commerce,  even 
though  it  be  part  of  an  interstate  journey;  but  the  case  is  not  sus- 
ceptible of  such  construction.  The  Hardin  Grain  Company  sold 
two  carloads  of  com  to  Saylor  &  Burnett,  for  a  certain  price,  f.  o.  b. 
Gohlthwaite,  Tex.  To  fill  this  order  the  Hardin  Grain  Company 
purchased  two  carloads  of  com  from  the  Harroxm  Commission  Com- 
pany, of  Kansas  City,  which  were  to  be  delivered  to  the  Hardin 
company  by  the  Harroun  company,  f.  o.  b.  Texarkana,  Tex.  For 
the  purpose  of  filUng  its  contract  the  Harroxm  company  purchased 
the  com  at  Hudson,  S.  Dak.,  and  shipped  it  via  Kansas  City  to 
Texarkana.  The  intent  of  the  Hardin  company  was  to  use  these 
two  carloads  of  com  in  filling  its  contract  with  Saylor  &  Burnett. 
It  received  them  at  Texarkana  because  it  could  fill  its  contract 
about  H  cents  per  bushel  cheaper  by  shipping  the  com  to  Texarkana 
upon  the  interstate  rate  and  reshipping  it  from  Texarkana  at  the 
state  rate,  than  by  purchasing  it  at  Kansas  City  and  shipping  on  the 
interstate  rate  from  Kansas  City  to  Goldthwaite. 

The  com  was  received  by  the  Hardin  company  at  Texarkana, 
remained  there  for  five  days,  and  was  delivered  by  them  to  the  Texas 
&  Pacific  at  Texarkana,  Tex.,  for  shipment  to  Goldthwaite. 
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The  Texas  &  Pacific  issued  to  the  Hardin  company  a  new  bill  of 
lading  covering  the  shipment  from  Texarkana  to  Goldthwaite.  The 
single  question  presented  was  whether  the  shipment  from  Texarkana 
to  Goldthwaite  was  state  or  interstate.  The  court  held  that  it  was 
a  state  sliipment ;  that  the  movement  from  Hudson,  S.  Dak.,  to  Tex- 
arkana was  an  interstate  movement,  but  that  when  the  Hardin  com- 
pany received  the  corn  at  Texarkana  the  shipment  up  to  that  point 
was  at  an  end,  and  when  they  delivered  it  to  the  Texas  &  Pacific 
and  took  out  a  new  bill  of  lading  a  new  shipment  began;  that  the  two 
shipments  were  not  connected  and  made  one  continuous  through 
movement  by  the  fact  that  the  Hardin  company  may  have  intended 
to  send  forward  this  corn  from  Texarkana  to  Goldthwaite. 

There  was  a  legally  established  rate  in  effect  from  Hudson,  S.  Dak., 
to  Texarkana,  Tex.,  and  another  rate  from  Texarkana  to  Gold- 
thwaite. It  was  the  right  of  these  parties  to  ship  this  com  under  the 
first  rate  from  Hudson  to  Texarkana  and  take  possession  of  it.  It 
was  their  right  to  subsequently  ship  the  same  com  from  Texarkana 
to  Goldthwaite.  There  is  nothing  in  the  act  to  regulate  commerce 
which  forbids  this.  This  Conmiission  had  previously  made  exactly 
the  same  ruling  in  Ilo'pe  Cotton  Oil  Co,  v.  Texas  <b  Pacific  By.  Cb, 
10  I.  C.  G.  Rep.,  696,  and  it  is  difficult  to  see  how  a  different  conclu- 
sion could  have  been  reached.  This  was  not  a  device  to  escape  the 
payment  of  a  published  interstate  rate,  but  was  a  legitimate  business 
transaction  upon  the  basis  of  existing  rates.  There  is  certainly 
nothing  in  the  case  which  holds  that  a  shipment  from  Hudson, 
S.  Dak.,  to  Goldthwaite,  Tex.,  would  not  be  an  entirety,  subject  in 
all  its  parts  to  the  control  of  Congress. 

The  case  before  us  concerns  a  railroad  less  than  10  miles  in  length, 
which  performs  a  very  insignificant  part  in  transportation  between 
the  states.  It  is  urged  that  Congress  can  not  have  intended  to  lay 
hold  upon  this  agency  of  commerce  and  subject  it  to  the  regulation  of 
the  Federal  act.  But  there  can  be  no  distinction  in  principle  be- 
tween the  short  road  and  the  long  one,  between  the  railroad  which 
handles  but  100  carloads  of  interstate  freight  per  year  and  that 
which  transports  thousands  daily. 

The  New  York  Central  &  Hudson  River  Railroad  extends  from 
Buffalo  to  New  York,  440  miles,  entirely  in  the  state  of  New  York. 
Over  it  flows  a  vast  volume  of  commerce  between  points  within  and 
without  the  state.  If  it  be  true  that  the  Kansas  City  &  Westport  Belt 
Railway  can  entirely  exempt  itself  from  Federal  control  with  respect 
to  interstate  transj)<)rtation,  the  same  thing  must  be  true  of  the  New 
York  Central.  If  this  railway  can  decline  to  receive  interstate  traffic 
at  Dodson,  the  New  York  Central  can  decline  to  receive  it  at  Buffalo. 
If  the  rates  under  which  the  Kansas  City  &  Westport  Belt  Railway 
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handles  interstate  business  between  Dodson  and  Westport  are  not 
subject  to  the  control  of  this  Commission,  then  the  rates  of  the  New 
York  Central  from  Buffalo  to  New  York  may  be  withdrawn  from 
our  control.  If  the.  state  of  Missouri  can  determine  the  conditions . 
under  which  freight  coming  from  points  without  that  state  shall  be 
carried  by  this  railroad  from  Dodson  to  Westport,  then  the  state  of 
New  York  can  determine  the  terms  and  conditions  upon  which  traffic 
received  by  the  New  York  Central  at  Buffalo  shall  be  transported  to 
points  ^nthin  the  state  of  New  York.  To  deny  the  right  of  Congress 
to  regulate  the  movement  of  interstate  freight  over  this  10  miles  of 
railway  is  virtually  to  deny  its  effective  power  in  toto. 

It  is  said  that  this  holding  compels  a  railway  chartered  by  the 
state  and  mainly  devoted  to  business  entirely  within  the  state  to 
subject  itself  and  its  operations  to  the  control  of  Congress.  That 
question  is  not  now  before  us.  This  railroad  has  actually  engaged  in 
the  transportation  of  freight  in  process  of  movement  from  a  point  in 
another  state  to  a  point  in  the  state  of  Missouri.  Whether  it  is  char- 
tered by  the  state  or  by  federal  authority  would  seem  to  be  imma- 
terial. A  railroad  performs  a  public  service,  and  the  property  in- 
vested in  its  construction  and  operation  is  affected  with  a  public  use. 
When  the  promoters  of  this  railroad  built  it,  they  were  bound  to 
know  that  its  operations  and  its  charges  might  be  made  subject  to 
governmental  control,  and  they  must  have  acted  in  view  of  the  Con- 
stitution of  the  United  States  as  well  as  the  constitution  and  laws  of 
the  state  which  gave  it  being.  They  were  bound  to  know  when  they 
invested  their  money  in  this  enterprise  and  undertook  to  transact  the 
business  of  a  common  carrier  that  their  railroad  might  be  required 
to  handle  interstate  traflic,  and  that  in  the  handling  of  such  traffic 
it  would  be  subject  to  the  supervision  of  Congress.  There  is  no 
hardship  in  imposing  upon  it  such  supervision  to  the  extent  that  it 
engages  in  an  interstate  business.  We  can  entertain  no  doubt 
that  the  Commission  has  jurisdiction  to  supervise  the  rates,  regula- 
tions, and  practices  under  which  interstate  traffic  is  handled  by  this 
railroad,  and  to  establish  through  routes  and  joint  rates  for  the  trans- 
action of  interstate  business  over  it. 

The  defendant,  Kansas  City  Southern  Railway  Company,  contends 
that  even  though  the  Commission  has  jurisdiction  over  the  Belt 
Railway  it  ought  not,  in  the  present  case,  to  establish  a  joint  rate 
for  the  transportation  of  this  coal,  for  the  reason,  in  the  first  place, 
that  a  satisfactory  through  route  already  exists.  The  Kansas  City 
Southern  maintains  a  rate  from  these  Arkansas  points  to  Kansas 
City.  Westport  is  witliin  the  limits  of  Kansas  City,  and  for  this 
reason  it  is  insisted  that  there  is  already  a  through  route  in  existence 
to  Westport. 
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Westport  was  formerly  an  independent  municipality.  If  it  were 
such  to-day  it  would  not  be  contended  that  the  rate  of  the  defendant 
to  Kansas  City  was  a  rate  to  Westport.  We  do  not  think  that  the 
mere  inclusion  of  Westport  within  the  municipal  limits  of  Kansas 
City  changed  the  situation  in  this  respect.  A  delivery  in  one  part 
of  Kansas  City  is  not  a  deUvery  in  another.  The  fact  that  no  satis- 
factory delivery  can  be  made  by  a  given  line  already  in  existence 
may  be  a  very  good  reason  for  holding  that  with  respect  to  a  par- 
ticular shipper,  or  with  respect  to  a  certain  commodity,  the  existing 
route  is  not  satisfactory.  A  route  can  not  be  called  satisfactory 
unless  it  reasonably  accommodates  traffic  which  is  entitled  to  acoom- 
modation.  We  think,  therefore,  that  so  far  as  this  objection  is 
concerned  no  satisfactory  route  now  exists  for  the  transportation  of 
the  complainant's  coal  to  Westport. 

This  defendant  still  further  objects  that  it  ought  not  to  be  required 
to  make  joint  rates  and  through  routes  with  the  Belt  Railway,  owing 
to  the  character  of  that  line.  It  is,  as  we  have  seen,  at  the  present 
time  an  electric  road  engaged  mainly  in  the  handling  of  passengers. 
It  has  no  freight  cars  and  it  does  no  general  freight  business. 

This  objection  of  the  Kansas  City  Southern  appeals  to  us  more 
strongly  than  the  first.  Joint  through  routes  and  rates  ought  not  to 
be  forced  upon  carriers  unless  there  is  some  substantial  reason  for 
it,  and  we  think  that  the  just  demands  of  this  complainant  can  be 
satisfied  without  the  establishment  of  a  joint  rate,  at  least  at  the 
present  tune. 

No  question  is  made  as  to  the  reasonableness  of  the  charge  of  the 
Belt  Railway  for  transporting  coal  from  Dodson  to  Westport.  No 
question  is  made  but  what  the  rate  of  the  Kansas  City  Southern  and 
its  connections  up  to  Dodson  is  reasonable.  The  complainant  only 
insists  that  he  should  be  entitled,  in  the  future  as  in  the  past,  to 
the  benefit  of  a  sum  equal  to  the  switching  charge  which  the  TTA-Tiiffliy 
City  Southern  absorbs  when  performed  within  the  switching  limits 
of  Kansas  City.     In  this  we  think  the  complainant  is  correct. 

While  the  traffic  is  not  delivered  by  the  Kansas  City  Southern  to 
the  Belt  Railway  within  the  switching  limits  of  Kansas  City,  the  Belt 
Railway  is  to  every  intent  a  switch  road,  conveying  that  traffic  from 
the  Kansas  City  Southern  to  a  point  within  the  switching  Jimits  of 
Kansas  City.  Traffic  conveyed  by  this  route  to  the  yard  of  the  com- 
plainant may  come  into  competition  with  coal  shipped  into  Kansas 
City  and  thence  transported  as  a  switching  proposition  by  the  St. 
Louis  &  San  Francisco  to  Westport  for  the  competitor  of  the  com- 
plainant. The  cost  to  the  Kansas  City  Southern  is  certainly  no 
greater  where  the  car  is  set  out  at  Dodson  than  where  it  is  taken  into 
Kansas  City  and  delivered  over  the  expensive  terminals  of  the  Kiini^iig 
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City  Southern  at  that  point.  We  think,  therefore,  that  this  company 
ought  to  give  the  complainant  the  benefit  of  this  $3  switching  charge 
which  it  absorbs.  The  tariff  of  the  Kansas  City  Southern  should  be 
modified  so  a3  to  reduce  the  freight  $3  per  car  when  carried  to  a  point 
on  the  Belt  Railway  within  the  switching  limits  of  Kansas  City.  We 
do  not  now  decide  whether  the  same  allowance  should  be  made  when 
this  traffic  is  handled  to  points  upon  the  Belt  Railway  not  within 
the  switching  limits  of  Kansas  City. 

In  our  opinion  the  Kansas  City  Southern  should  be  required  to 
make  this  allowance  only  so  long  as  it  absorbs  switching  chaiges  at 
Kansas  City  and  only  to  the  mfliximum  charge  which  it  absorbs.  It 
hardly  seems  necessary  to  make  any  order  in  this  case,  and  none  will 
be  made  at  present.  Should  this  suggestion  not  be  complied  with,  the 
complainant  can  call  up  the  case  for  further  action. 

It  is  needless  to  observe  that  our  holding  requires  the  Belt  Railway 
to  publish  and  maintain  the  rates  under  which  it  handles  this  coal, 
and  equally  needless  to  say  that  no  steps  can  be  taken  in  this  pro- 
ceeding to  compel  such  publication  or  pimish  for  failure  to  publish. 

Harlan,  Commissioner^  concurring: 

Coal  from  the  mining  districts  in  question  may  move  to  Westport, 
Mo.,  now  within  the  city  limits  of  Kansas  City,  over  either  of  two 
routes,  one  through  Kansas  City  and  the  other  through  Dodson.  By 
the  first  of  these  routes  the  coal  is  taken  into  Kansas  City  by  the 
Kansas  City  Southern  over  the  rails  of  the  Frisco,  and  by  the  latter 
road  from  Kansas  City  to  Westport  When  so  routed  the  charge 
from  the  mines  to  Westport  is  $2  per  ton,  the  Kansas  City  Southern 
absorbing  the  Frisco's  switching  charge  of  $3  per  car.  If  routed  via 
Dodson  the  Kansas  City  Southern  hauls  the  coal  to  that  point,  which 
is  outside  the  city  limits  of  Kansas  City,  and  from  Dodson  it  is  taken 
to  Westport  by  the  Kansas  City  &  Westport  Belt  Railway.  The 
complaint  involves  the  latter  route  only. 

Over  that  route  the  shipments  move  from  the  mines  to  Westport 
under  a  through  bill  of  lading  reading  "  via  Dodson."  Although  this 
document  is  referred  to  in  the  opinion  of  the  Commission  as  a  ship- 
ping receipt,  the  exhibit  attached  to  the  record  indicates  that  it  is  the 
standard  form  of  bill  of  lading,  and  it  is  so  referred  to  throughout 
the  record  and  on  the  briefs.  The  car  is  waybilled,  however,  to  Dod- 
son only.  Upon  its  arrival  there  it  is  placed  upon  a  sidetrack  specially 
set  apart  for  cars  destined  to  points  on  the  Belt  Railway.  As  that  line 
is  operated  by  electricity  it  is  assumed  that  the  sidetrack  is  electric- 
ally equipped  so  as  to  enable  the  motors  of  that  company  to  approach 
and  take  the  cars  so  set  aside  for  it.  It  does  not  appear  to  which  com- 
pany the  sidetrack  belongs.    If  it  belongs  or  is  under-lease  to  the  E[an- 
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sas  City  Southern,  that  company  must  have  permitted  the  Belt  Com- 
pany to  equip  it  in  that  way  and  for  that  purpose.  On  the  other  hand, 
if  it  belongs  to  the  Belt  Railway  the  Kansas  City  Southern  takes  the 
trouble  to  set  the  cars  over  on  the  sidetrack  of  that  company  where 
they  may  be  handled  by  its  motors.  In  other  words,  it  is  clear 
that  there  is  a  definite  arrangement  between  the  two  companies  for 
the  interchange  of  traffic  at  that  point.  The  record  shows  that  with- 
out fuither  instructions  of  any  kind  from  anyone  the  Belt  Railway 
takes  from  the  sidetrack  the  cars  containing  the  complainant's  ooal 
and  hauls  them  to  Westport,  where  they  are  placed  on  the  private 
track  of  the  complainant.  For  the  haul  from  the  mines  to  Dodson 
the  Kansas  City  Southern  has  published  a  rate  of  $2  per  ton,  and 
this  amount  it  collects  from  the  complainant.  For  the  haul  from 
Dodson  to  Westport  the  Belt  Railway  has  published  no  tariff  and 
has  not  concurred  in  or  been  made  a  party  to  any  tariff  published 
by  any  other  Une.  But  it  nevertheless  collects  from  the  complainioit 
20  cents  a  ton.  Two  expense  bills  are  made  out  against  the  complain- 
ant and  paid  by  him,  one  to  the  Kansas  City  Southern  and  the  other 
to  the  Belt  Railway.  The  Belt  Railway,  according  to  the  general 
agreement  among  carriers,  pays  to  the  Kansas  City  Southern  26  cents 
a  day  for  the  use  of  its  cars,  but  under  some  further  understanding 
between  the  two  roads  the  per  diem  does  not  accrue  until  after  five 
days  of  free  time.  There  are  other  details  that  might  be  mentioned 
indicating  an  arrangement  between  the  two  companies  for  through 
transportation.  But  the  important  fact,  and  the  one  which,  in  my 
judgment,  suffices  to  determine  the  character  of  the  transportation 
conducted  by  the  two  lines,  is  that  the  coal  moves  under  through  biUs 
of  lading  from  the  mines  to  the  complainant's  tracks  at  Westport 
wholh^  by  rail  and  without  the  intervention  at  any  point  of  any 
agency  other  than  the  two  connecting  lines,  and  therefore  as  one  act 
of  transportation  between  the  two  interstate  points. 

Upon  facts  substantially  similar  to  those  above  outlined  the  Com- 
mission, in  connection  both  with  formal  and  informal  complaints,  has 
time  and  again  held  that  carriers  so  conducting  the  transportation 
of  passengers  or  property  from  a  point  in  one  state  to  A  point  in 
another  are  subject  to  the  provisions  of  the  act  to  regulate  commerce 
as  amende^l  and  to  the  jurisdiction  of  the  Commission.  In  such 
cases  the  question  presented  for  examination  is  simply  a  question  of 
fact  under  section  1  of  the  act,  and  not  one  of  law  requiring  the 
citation  of  authorities.  We  have  repeatedly  required  carriers  en- 
gaged in  interstate  transportation  under  such  conditions  to  conform 
to  all  the  provisions  of  the  act.  and  have  subjected  some  of  them  to 
disciplinary  correction  for  their  failure  to  do  so. 

As  both  companies  are  subject  to  the  jurisdiction  of  the  Commis- 
sion I  concur  in  the  opinion  and  order  of  the  Commission  requir- 
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ing  them  to  establish  through  routes  between  the  points  in  question. 
The  movement  from  the  mines  to  Westport  through  Kansas  City 
and  thence  over  the  Frisco  to  destination  involves  delivery  on  a 
team  track  at  Westport,  from  which  the  complainant  must  haul  the 
coal  a  mile  and  a  half  by  wagon  up  a  very  steep  hill  to  his  coal 
yard.  When  the  movement  is  through  Dodson  and  thence  over  the 
Belt  Railway  to  Westport,  the  coal  may  be  delivered  over  a  spur 
track  into  the  coal  yard  of  the  complainant.  Under  these  drcum- 
stances  it  does  not  seem  to  me  that  the  route  through  Kansas  City 
can  be  said  to  be  a  reasonable  or  satisfactory  route,  and  the  com- 
plainant is  therefore  entitled  to  the  route  through  Dodson.  But  I 
see  no  reason  why  the  order  should  not  go  further  and  establish  a 
joint  through  rate  from  the  mines  to  Westport,  say,  of  $2.15  a  ton. 
In  this  connection  it  is  to  be  noted  that  the  Belt  Railway  in  the  past 
has  failed  to  publish,  as  required  by  law,  rates  applicable  to  its  por- 
tion of  the  interstate  movements  in  question.  In  my  judgment  the 
Commission  ought  to  take  effective  hold  of  the  situation  disclosed 
on  the  record  by  requiring  the  two  companies  to  establish  through 
routes  and  joint  rates  and  to  file  and  publish  a  tariff  schedule  therefor. 
Moreover,  as  I  understand  the  opinion  of  the  Commission,  it  pro- 
poses without  entering  any  order  to  permit  the  Belt  Railway  to 
refund  to  the  complainant  $3  a  car  on  its  past  shipments.  While 
it  is  true  that  the  Belt  Railway  has  not  published  a  switching  charge 
or  its  rate  of  20  cents  per  ton,  and  therefore  both  charges  were  unlaw- 
ful, I  can  not  but  think  that  any  rebate  paid  to  the  shipper  from  the 
rate  revenues  actually  received  by  it  as  an  interstate  carrier  ought 
to  he  controlled  by  some  definite  order  of  the  Commission. 

I  am  not  ready  to  concur  in  that  part  of  the  opinion  of  the  Com- 
mission in  whicli  tlie  decisions  of  the  courts  are  cited  and  discussed. 
Its  intimations,  as  I  understand  them,  are  that  the  Commission  has 
the  power,  under  the  act,  by  its  order  to  subject  a  state  carrier  in  in- 
vitum  to  the  provisions  of  the  act  and  to  our  jurisdiction.  I  can  not 
agree  that  such  is  the  law.  By  its  very  terms  the  first  section  of  the 
act  applies  its  provisions  and  extends  our  authority  only  to  common 
carriers  enga<2:ed  in  the  transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  railroad  and  partly  by  water,  from 
a  point  in  one  state  to  a  point  in  another.  It  does  not  permit  the 
Commission  to  exercise  its  authority  upon  a  common  carrier  not  so 
engaged  in  sucli  transportation.  Whether  or  not  we  have  jurisdiction 
over  a  particular  carrier  is  therefore  merely  a  question  of  fact.  To 
enaDie  us  to  exercise  our  functions  in  a  given  case  the  jurisdiction 
must  exist  by  the  voluntary  act  of  the  carrier;  it  can  not  be  created 
by  an  order  of  the  Commission.  While  it  is  true  that  the  amended 
act  has  thrown  parentheses  around  the  clause  "(or  partly  by  railroad 
and  partly  by  water  when  both  are  used  under  a  common  control^ 
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management,  or  arrangement  for  a  continuous  carriage  or  ship- 
ment)," and,  as  the  opinion  of  the  Commission  states,  has  thus  con- 
lined  the  application  of  that  phrase  to  transportation  conducted 
partly  by  railroad  and  partly  by  water,  the  substance  of  the  phrase 
is  nevertheless  embodied  in  the  words  "wholly  by  railroad,"  and 
applies  to  connecting  railroads.  In  order  that  there  may  be  trans- 
portation of  passengt»i*s  or  property  "  wholly  by  railroad "  tha?e 
must  be  either  a  common  control  or  management,  or  an  arrangement, 
or  a  practice,  or  a  custom  under  which  there  is  a  continuous  carriage 
or  shipment  between  the  interstate  points. 

It  is  elementary  that  interstate  transportation,  as  stated  in  the 
opinion  of  the  Commission,  is  interstate  conunerce,  but  it  by  no  means 
follows  that  interstate  commerce  is  interstate  transportation  under 
the  provisions  of  the  act  to  regulate  commerce.  The  mere  carriage  of 
merchandise  from  one  state  to  another  is  both  interstate  conunerce  and 
interstate  transportation,  but  such  carriage  is  not  subject  to  the  pro- 
visions of  the  act  to  regulate  commerce  unless  (1)  the  carriage  is  by 
rail  or  partly  by  rail  and  partly  by  water,  and  (2)  if  by  rail,  it  is 
wholly  by  rail ;  and  if  partly  by  rail  and  partly  by  water,  it  is  con- 
ducted under  some  arrangement  for  continuous  movement.  If  be- 
tween the  two  connecting  rail  lines,  or  between  the  rail  line  and  the 
water  line,  some  outside  agency  intervenes,  the  movement  is  not  wholly 
by  railroad  in  the  one  case,  or  in  continuous  carriage  partly  by  rail 
and  partly  by  water  in  the  other  case.  So  far  as  connecting  railroads 
are  concerned  a  shipment  can  not  be  said  to  proceed  between  interstate 
points  wholly  by  railroads  unless  there  is  some  agreement  or  under- 
standing, or  some  practice  or  custom  or  act  which  results  in  the  de- 
livery of  the  shipment  by  one  carrier  to  the  other,  or  enables  one  car- 
rier to  get  it  from  the  other.  Merchandise  can  not  move  itself  at 
junction  or  transfer  points.  This  must  be  done  by  the  carriers 
through  their  employees  or  such  means  and  instrumentalities  as  are 
customarily  used  by  carriers  at  such  points  for  that  purpose.  And 
if  any  agency  other  than  the  rail  carriers  is  necessary,  or  in  good 
faith  intervenes,  to  complete  the  interstate  movement,  the  mere  fact 
that  the  two  railroads  also  take  part  in  the  movement  of  what  is  inter- 
state commerce  will  not  suffice  to  give  the  Commission  jurisdiction 
over  either  of  them  if  not  otherwise  within  our  jurisdiction.  And 
so  I  say  that  even  under  the  amended  act  inclosing  the  clause  re- 
ferred to  in  parentheses  what  was  said  in  Interstate  Commerce  Con^ 
mission  v.  Cincinnati^  New  Orleans  (&  Texas  Pacific  R.  R.  Co.^  162 
U.  S.,  184,  is  still  a  good  definition  of  interstate  carriage  "  wholly  by 
railroad,"  namely  that — 

When  goods  shipped  under  a  through  bill  of  lading,  or  In  any  other  way  Indi- 
cating a  common  control,  management,  or  arrangement,  from  a  point  in  one  state 
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to  a  point  In  another  atate,  are  received  tn  tniDalt  by  a  state  common  carrier, 
such  carrier,  tf  a  railroad  company,  must  he- deemed  to  have  subjected  Its  road 
to  an  arrnDgemeut  for  a  continuous  carriat'^  or  shipment  within  the  mean  tag  of 
the  act  to  regulate  commerce. 

And  it  follows  that  if  the  carrier  has  not  voluntarily  subjected  itself 
to  the  provisions  of  the  act  by  participating  in  that  manner  in  inter- 
state transportation,  no  order  of  the  Commission  will  suffice  to  bring 
it  within  our  jurisdiction. 

I  am  requested  by  the  Chathman  of  the  Commission,  and  also  by 
Commissioner  Claek  to  say  that  they  concur  in  what  is  here  said. 
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No.  1344. 
NEW  ALBANY  FURNITURE  COMPANY 

V. 

MOBILE,  JACKSON  &  KANSAS  CITY  RAILROAD  COMPANY; 
SOUTHERN  RAILWAY  COMPANY;  NEW  YORK,  NEW 
HAVEN  &  HARTFORD  RAILROAD  COMPANY,  AND  BAL- 
TIMORE &  OHIO  RAILROAD  COMPANY. 


No.  1345. 
SAME 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY;  SEA- 
BOARD AIR  LINE  RAILWAY,  AND  PENNSYLVANIA  RAIL- 
ROAD  COMPANY. 


Submitted  March  28,  1908.    Decided  June  t,  1908, 


1.  Complainant  finding  that  competitive  manufacturing  points  in  similar  territory 

hacl  rate  adjustments  which  gave  such  points  an  advantage  over  complainant 
in  nearly  every  available  market,  sought,  at  the  liands  of  defendanta,  a  rate 
adjustment  that  would  permit  it  to  enter  eastern  markets.  After  a  year  of 
negotiation,  rates  were  so  adjusted  and  complainant  changed  its  pattenu, 
methods,  etc.,  at  considerable  expense  in  order  to  manufacture  for  the  market 
so  opened  to  it. 

2.  Defendants  were  unable  to  agree  upon  satisfactory  divisions  of  the  rates  so  estab- 

lished, and  on  that  account  as  well  as  because  of  threatened  reduction  of  rates 
from  competitive  points,  increased  the  rates  from  complainant's  factory  one 
year  after  they  were  establL**hed. 

3.  Tlie  ratt'S  were  low  b(>fore  the  increase,  but  having  been  established  after  prolonged 

negotiations  especially  for  the  purpose  of  permitting  complainant  to  reach 
a  particular  market,  and  in  preference  to  making  a  readjustment  in  some  other 
direction  or  territory,  and  complainant  having  adjusted  its  business  thereto* 
defendants  may  not  by  an  arbitrary  advance  in  those  rates  destroy  compUdn- 
ant's  buyin<;ss,  there  being  no  evidence  that  the  rates  advanced  were  less  than 
the  cost  of  service. 

4.  The  greater  portion  of  the  advance  in  rates  condemned  as  unreasonable  and  unjust 

under  the  facts  in  these  cases,  and  reparati(»n  award<*d. 

R,  E.  Rowland  and  C.  Lee  Cmm  for  complainant. 
E.  B,  Peirce,  M,  L,  Bell  and   W.  J,  Buchanan  for  St.  liouis  &  San 
Francisco  Railroad  Company. 

W.   L.   O^Dwyer  for  Mobile,  Jackson  &  Kansas  City  Railroad 
Company. 
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Report  of  the  Commission. 

ClarE;  Commissioner: 

The  above-entitled  cases  inyolye  the  rates  on  fumiture  between 
the  same  points  via  the  lines  of  the  various  defendants,  and  they  were 
heard  on  one  record  and  are  to  be  disposed  of  in  one  report. 

The  complainant  corporation  manufactures  fumiture  at  New 
Albany,  Miss.,  which  it  ships  to  eastern  and  New  England  points 
over  the  lines  of  the  defendants.  It  alleges  that  an  advance  in  the 
fumiture  rates  between  the  points  mentioned,  made  by  defendants 
in  August,  1907,  is  unjust  and  imreasonable  and  unjustly  discrimina- 
tory. It  asks  reparation  for  all  amounts  paid  under  the  advanced 
rates  in  excess  of  the  former  rates,  and  that  the  former  rates  be  re- 
stored. Defendants  admit  the  increase  in  the  rates,  but  deny  that  the 
advanced  rates  are  unjust  or  imreasonable  or  that  they  are  unjustly 
discriminatory  against  complainant. 

New  Albany,  Miss.,  is  about  80  miles  southeast  of  Memphis,  and  ia 
located  on  the  lines  of  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany and  the  Mobile,  Jackson  &  Kansas  City  Railroad  Company. 
Complainant's  factory  is  located  on  the  rails  of  the  latter;  but  these 
two  defendants  have  an  arrangement  under  which  they  charge  and 
pay  each  other  a  switching  charge  of  $2  per  car  upon  business  originat- 
ing upon  the  rails  of  the  one  and  forwarded  via  the  line  of  the  other. 

Complainant  commenced  the  manufacture  of  fumiture  in  the 
spring  of  1905,  procuring  its  raw  material  within  20  miles  of  New 
Albany,  where  it  is  found  in  great  abundance.  Its  plant  cost 
$125,000.  Its  product  was  cheap  and  medium-priced  fumiture,  con- 
sisting of  bed-room  suites,  odd  dressers,  odd  beds  and  washstands,  of 
a  pattern  that  was  peculiar  to  and  which  it  sold  in  southern  territory. 
Vicksburg,  Vaiden,  and  Greenwood,  Miss.,  Memphis,  New  Orleans, 
St.  Louis,  Nashville,  and  Atlanta  were  competitors  of  complainant 
for  the  same  trade  in  the  same  territory.  High  Point,  Mount  Airy, 
and  Winston-Salem,  N.  C,  are  furniture-manufacturing  points,  and 
were  also  selling  the  same  class  and  pattern  of  fumiture  in  competi- 
tion with  complainant.  The  factories  at  those  points  also  manu- 
factured furniture  of  the  same  grade  and  character,  but  of  a  different 
pattern  that  is  peculiar  to  the  eastern  and  New  England  trade,  which 
they  sold  in  the  latter  territory. 

Prior  to  August,  1906,  complainant  sold  its  goods  in  Arkansas, 
Texas,  and  in  a  circumscribed  territory  in  Mississippi,  Louisiana,  and 
Alabama.  The  rates  from  St.  Louis  and  Memphis  to  Arkansas  and 
Texas  were  lower  than  from  New  Albany,  and  those  cities,  with 
Nashville  and  Paducah,  had  lower  rates  than  complainant  in  the  lat- 
ter's  Mississippi  territory.  Rates  from  Vicksburg,  Vaiden,  Green- 
wood, and  New  Orleans  into  Lo.uisiana,  southern  Mississippi,  and 
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southern  Alabama  were  lower  than  from  New  Albany..  The  St. 
Louis  rate  to  the  Pacific  coast  applied  from  New  Albanji  but  com- 
plainant's shipments  to  the  coast  were  few.  The  North  Carolina 
points  enjoyed  lower  rates  than  complainant  into  Georgia,  Alabama, 
and  to  parts  of  northern  Mississippi,  but  to  the  Pacific  coast  and  into 
Texas  and  Arkansas  complainant's  rate  was  9  cents  per  100  pounds 
lower  than  from  the  North  Carolina  points. 

The  greater  part  of  complainant's  shipments  were  to  Mississippi 
and  Texas  points  and  in  less  than  carloads.  A  dealer  desiring  a 
carload  wanted  it  made  up  of  various  kinds  of  furniture,  induding 
chairs,  bedsprings,  and  mattresses,  and  as  complainant  was  not 
manufacturing  all  those  kinds  of  furniture  it  could  not  establish  a 
carload  trade.  By  reason  of  the  diversity  of  the  furniture  interests 
at  the  North  Carolina  points  the  factories  there  could  make  up 
mixed  carloads,  the  different  factories  furnishing  the  different  kinds. 
The  dealers  in  the  southern  trade,  besides  buying  in  small  quantiti^, 
required  long  time,  and  complainant  was  obliged  to  have  traveling 
salesmen  to  take  care  of  the  trade  in  the  territory  in  which  it  operated. 
The  disadvantages  arising  from  the  adjustment  of  the  freight  rateSi 
the  smallness  of  the  orders,  the  long  time  required,  and  the  expense 
of  traveling  salesmen  made  complainant's  southern  business  unde- 
sirable, and  it  sought  an  adjustment  of  the  rates  that  would  permit 
it  to  get  into  another  territory.  At  that  time  the  North  Carolina 
factories  were  the  only  ones  manufacturing  the  eastern  and  New 
England  pattern  of  furniture,  and  complainant  found,  if  it  changed 
its  patterns  and  entered  the  eastern  and  New  England  trade,  its 
only  competitors  therein  would  be  the  North  Carolina  factories. 
Furniture  from  the  North  Carolina  points  to  that  territory  was  carried 
under  a  third-class  rate  of  49  cents  per  100  pounds  to  New  York. 
From  New  Albany  the  classification  was  the  same,  but  the  rate  was 
SI. 09  per  100  pounds,  based  on  Cairo,  and  complainant  asked  the 
defendant  St.  Louis  &  San  Francisco  Railroad  Company  for  an 
adjustment  of  the  rates  to  enable  it  to  get  into  the  eastern  and  New 
England  markets.  After  negotiations  which  extended  over  a  year, 
the  St.  Louis  &  San  Francisco  Railroad  Company,  with  the  con- 
currence of  its  connections,  established  the  following  commodity 
rates  in  cents  per  100  pounds  on  furniture  in  carloads,  ininiTniiTn 
weight  12,000  poimds,  from  New  Albany  to  the  points  named  and 
to  other  points  taking  the  same  rates: 

Coite. 

Baltimore 55 

Boston 68 

New  York 68 

Philadelphia 66 

The  rate  to  New  York  was  effective  December  11,  1906;  the  other 

June  20,  1906. 
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These  rates  were  made  on  the  hasis  of  the  49-cent  rate  to  New 
York  from  the  North  Carolina  points,  thus  giving  those  points  the 
same  9-cent  differential  on  that  traffic  that  complainant  enjoyed  on 
shipments  to  Texas,  Arkansas,  and  the  Pacific  coast.  However,  the 
differential  in  favor  of  the  North  Carolina  points  was  5  cents  to 
Boston,  10  cents  to  Baltimore,  and  7  cents  to  Philadelphia.  Fol- 
lowing the  action  of  the  Frisco,  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company  and  its  connections  established  the  same  rates. 
The  other  defendants  in  these  cases  concurred  in  these  tariffs. 

After  being  given  these  rates,  complainant,  at  considerable  expense, 
changed  its  patterns  to  the  kind  used  only  in  the  eastern  and  New 
England  trade,  and  commenced  to  manufactm^  for  those  markets. 
It  immediately  found  an  outlet  for  its  product  through  a  distributing 
house  in  New  York,  which  handled  its  entire  output  of  approximately 
S8,000  a  month;  except  small  quantities  that  complainant  sold  on 
mail  orders.  The  distributing  house  had  its  own  salesmen  and  com- 
plainant took  its  men  out  of  the  field.  The  goods  were  sold  on  thirty 
days'  time  and  all  orders  were  for  carloads,  and  the  sale  price  included 
delivery  at  destination.  The  increased  orders,  quicker  pay,  and  the 
lessening  of  its  expense  enabled  complainant  to  put  its  goods  into  the 
eastern  and  New  England  markets  on  a  small  margin  of  profit,  which 
it  hoped  to  reasonably  increase  by  increasing  its  output.  The 
capacity  of  complainant's  plant  is  20  cars  per  month,  but  it  has  never 
shipped^more  than  8  cars  per  month. 

The  rates  referred  to  remained  in  effect  until  August  29, 1907,  when 
defendant  St.  Louis  &  San  Francisco  Railroad  Company  with  its 
connections  increased  them  to  the  following: 

Cents. 

Baltimore 63 

Boston 71 

Now  York 66 

Philadelphia 64 

At  or  about  the  same  time  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company  and  its  connections  established  the  same  increased 
rates.     The  other  defendants  in  these  cases  concurred  in  these  tariffs. 

These  rates  are  the  ones  complained  of.  They  are  the  same  in 
amount  as  the  class  rates  applying  from  Memphis  and  Greenwood 
to  the  same  destinations.  The  Greenwood  rates  had  formerly  been 
higher,  but  they  were  reduced  at  the  same  time  that  the  New  Albany 
rates  were  advanced.  The  Greenwood  plant  was  not  in  operation 
at  time  of  hearing.  When  this  advance  was  made  the  rates  from  the 
North  Carolina  points  to  Texas  and  to  western  points  were  not 
changed.  The  advance  in  the  New  Albany  rates  practically  absorbed 
complainant's  entire  profit  on  that  business. 
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The  defendants  contend  that  the  former  rates  were  unreasonably 
low  compared  with  the  furniture  rates  from  other  producing  points 
in  that  territory,  but  those  other  points  never  have  manufactured  for 
or  shipped  furniture  to  the  eastern  and  New  England  markets  and 
Memphis  is  the  only  other  such  point  reached  by  either  of  the  initial 
carriers  from  New  Albany.  It  is  claimed  that  the  advanced  rates  are 
reasonable  because  they  are  the  same  as  the  Memphis  class  rates, 
which  are  low  by  reason  of  water  competition.  It  is  admitted,  how- 
ever, that  it  is  not  practicable  or  safe  to  handle  this  class  of  furniture 
by  water  and  that  it  is  not  so  transported.  Water  competition^ 
which  in  this  case  is  claimed  to  be  lake  competition  at  Chicago 
reflected  in  the  rates  at  Memphis,  may  affect  some  rates,  but  that 
competitive  influence  is  of  no  particular  force  in  determining  a 
reasonable  commodity  rate  upon  a  commodity  that  does  not  move 
by  water.  It  is  difficult  to  see  how  lake  rates  to  or  from  Chicago  can 
have  any  controlling  influence  in  fixing  rates  from  Memphis  or  from 
New  Albany  to  the  points  here  in  question. 

It  is  further  claimed  that  the  former  rates,  based  on  the  divisions 
thereof  going  to  the  initial  carriers,  were  unremunerative.  The  rec- 
ord shows  that  the  St.  Louis  &  San  Francisco  Railroad  Company 
voluntarily  inaugurated  the  former  rates,  which  were  concurred  in  by 
the  interested  lines,  and  said  rates  were  at  the  time  considered  as 
being  in  line  with  the  rates  from  other  producing  points.  The  divi- 
sions thereof  had  not  been  agreed  upon  when  the  rates. became 
effective,  and  the  lines  north  of  the  Ohio  River  would  not  participate 
in  the  business.  Defendant  St.  Louis  &  San  Francisco  Railroad  Com- 
pany delivered  this  traffic  at  Birmingham,  a  distance  of  171  miles 
from  New  Albany,  to  the  Southern  Railway  or  to  the  Seaboard  Air 
Line,  and  its  division  of  the  through  rate  for  said  service  was  between 
7  and  9  cents  per  100  pounds,  depending  upon  the  line  to  which  it 
delivered  the  traffic.  The  lines  east  of  Alexandria  and  Hagerstown 
were  allowed  24  cents  per  100  pounds,  and  the  remainder  of  the 
through  rate  was  given  to  the  intermediate  carriers.  The  Mobile, 
Jackson  &  Kansas  City  Railroad  Company  in  the  division  with  its 
connections  received  10  cents  per  100  pounds  for  a  haul  of  44  miles 
and  allowed  the  lines  cast  of  Alexandria  14  cents  per  100  pounds. 
The  remainder  of  the  through  rate  was  given  to  the  intermediate  line, 
which  over  that  route  was  the  Southern  Railway.  Out  of  the 
advanced  rates  the  St.  Louis  &  San  Francisco  Railroad  Company 
received  3  cents  per  100  pounds,  the  remainder  going  to  the  lines 
west  of  Alexandria.  The  Mobile,  Jackson  &  Kansas  City  Railroad 
C'onipany  did  not  participate  in  a  division  of  the  advanced  rate,  the 
entire  amount  thereof  going  to  the  Southern  Railway.  It  appears 
that  divisions  are  procured  by  agreement  and  that  the  divisions 
secured  depend  upon  the  ability  of  the  several  carriers  to  make  a 
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good  bargain.  The  reasonableness  or  unreasonableness  of  a  throng 
rate  is  not  to  be  determined  by  the  divisions  thereof,  and  in  these 
cases  the  canceled  rates  are  to  be  considered  as  a  whole  and  not  by 
the  divisions  received  by  the  respective  carriers.  The  advanced 
rates  must  also  be  justified  as  a  whole  and  not  on  the  baab  of  giving  * 
to  some  interested  carrier  a  greater  portion  for  its  services. 

The  rate  per  ton  per  mUe  under  the  canceled  rates  was  over  11 
mills  to  Baltimore,  over  10  mills  to  Philadelphia,  over  9  mills  to 
New  York,  and  nearly  9  nulls  to  Boston.  This  rate  per  ton  per 
mile  can  not  be  said  to  be  imreasonably  low  in  itself,  but  the  car- 
load earnings  can  not  be  large,  on  account  of  the  low  iwinimniw 
weight.  The  volume  of  business  was  not  great,  but  complainant 
might  in  time  largely  increase  its  output. 

The  defendants  further  contend  that  the  canceled  rates  were 
unreasonably  low  compared  with  the  rates  from  the  North  Carolina 
points.  It  is  true  that  the  rate  per  ton  per  mile  from  the  North 
Carolina  points  to  Baltimore  and  Philadelphia  is  materially  higher 
than  from  New  Albany  to  those  points;  but  to  New  Tork  and  Boston 
the  difference  is  not  imreasonable,  taking  into  consideration  the 
longer  haul  from  New  Albany.  Defendants  also  insist  that  the 
differential  between  New  Albany  and  the  North  Carolina  points  on 
traffic  to  the  eastern  and  New  England  points  under  the  canceled 
rates  was  entirely  too  low  for  the  difference  in  the  distances,  but 
they  transport  furniture  from  the  North  Carolina  points  the  same 
distance  to  the  west  imder  substantially  the  same  circumstanceB 
and  conditions  for  the  same  differential. 

The  defendants  further  insist  that  complainant  should  operate  in 
the  territory  naturally  tributary  to  it,  but  the  record  shows  that  the 
adjustment  of  freight  rates  in  Mississippi  and  southern  territory  was 
such  that  it  enabled  many  other  points  to  operate  therein  at  lower 
rates,  and  when  complainant  sought  an  adjustment  of  those  rates  it 
was  advised  by  the  general  freight  agent  of  the  St.  Louis  &  San 
Francisco  Railroad  Company  that  the  rates  to  the  eastern  and  New 
England  points  would  be  withdrawn  unless  the  effort  to  adjust  the 
rates  in  the  Mississippi  territory  was  abandoned.  Moreover,  the 
complainant  established  its  business  in  eastern  markets  upon  rates 
especially  arranged  for  that  purpose  by  these  same  carriers,  and  under 
no  compulsion,  only  one  year  before  the  advance  was  made.  Further- 
more, no  one  is  obliged  to  confine  himself  to  the  nearest  markets. 
The  markets  of  the  country  are  and  should  be  open  to  anyone  who  can 
reach  them  under  just  and  reasonable  railroad  rates. 

The  record  indicates  that  the  St.  Louis  &  San  Francisco  Railroad . 
Company  changed  these  rates  under  pressure  by  other  lines  threaten- 
ing to  reduce  the  rates  from  Greenwood  to  equal  the  rates  from  New 
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Albany,  and  that  to  obviate  the  lowering  of  the  Greenwood  rates  tbe 
New  Albany  rates  were  increased.  As  before  observed,  neither  of  the 
initial  carriers  from  New  Albany  reach  Greenwood,  nor  do  they  pub- 
lish rates  therefrom.  Ttus  reason  for  the  advance  loses  its  force 
when  considered  in  the  light  of  the  general  policy  of  carriers  to  dis- 
regard the  fact  that  they  are  establishing  lower  rates  from  points 
on  their  lines  than  are  enjoyed  by  points  on  other  lines,  when  such 
rates  are  established  for  the  purpose  of  carrying  a  product  originating 
on  their  own  lines  that  would  not  otherwise  move. 

The  distances  from  New  Albany  to  the  eastern  markets  are  much 
greater  than  from  the  North  Carolina  furniture  manufacturing 
points,  and  reasonable  allowance  therefor  should  be  made  in  fixing 
the  rates.  We  do  not  discover  any  necessity  for  adhering  strictly  to 
the  9-cent  differential  which  seems  to  have  been  originally  adopted. 
It  is  not  possible  to  adjust  rates  so  that  every  town  may  be  a  jobbing 
and  distributing  point  and  be  on  an  equality  with  all  jobbers  or  manu- 
facturers at  other  points.  Certain  natural  Advantages  of  location 
must  bo  recognized,  and  often  they  are,  of  necessity,  controlling. 
Competitive  conditions  between  carriers,  between  producing  points 
and  in  common  markets,  must  be  given  due  weight.  Distance,  while 
in  no  sense  controlling,  must  be  taken  into  consideration. 

It  Ls  manifest  that  the  increase  complained  of  was  unjust  to  com- 
plainant, and,  all  things  considered,  we  are  of  the  opinion  that  rates  on 
furniture  of  the  grade  manufactured  by  complainant,  in  carloads, 
minimum  weight  12,000  pounds,  from  New  Albany,  Miss.,  to  the 
following  destinations  and  to  points  taking  the  same  rates  should  be, 
in  cents  per  100  pounds:  Baltimore,  58;  Philadelphia,  59;  New  York, 
61;  Boston,  63. 

An  order  may  be  entered  in  accordance  herewith,  and  if  the 
defendants  are  unable  to  agree  among  themselves  as  to  the  divisions 
of  these  rates,  that  question  may  be  submitted  to  the  Commission  for 
determination.  No  defendant  in  case  No.  1345  reaches  Boston  and 
therefore  rate  to  that  point  can  not  be  prescribed  in  that  case. 

No  evidence  was  offered  to  show  the  shipments  made  by  com- 
plainant after  the  advance  in  the  rates,  and  therefore  no  order  for 
reparation  can  be  made  at  this  time.  Complainant  may  submit  to 
dcfendajits,  the  St.  Louis  &  San  Francisco  Railroad  Company  and  the 
Mobile,  Jackson  &  Kansas  City  Railroad  Company,  detailed  state- 
ments of  the  shipments  made  via  their  respective  Unes  under  the 
increased  rates.  Such  statements,  when  verified  by  said  defendants, 
may  be  submitted  to  the  Commission,  and  if  complainant  and 
defendants  agree  therein  as  to  the  amoimt  of  reparation  due  to  com- 
plainant, orders  will  be  issued  authorizing  payment.  If  the  parties 
can  not  agree  as  to  the  amounts  due,  the  question  may  be  brought  to 

the  Commission  for  adjudication. 
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No.  1056. 
BANDOLPH  LUMBER  COMPANY 

SEABOARD  AIR  LINE  RAILWAY;  CHESAPEAKE  &  OBIO 
RAILWAY  COMPANY;  BALTIMORE  &  OHIO  SOUTH- 
WESTERN  RAILROAD  COMPANY;  CLEVELAND,  CINCIN- 
NATI, CHICAGO  &  ST.  LOUIS  RAILWAY  COMPANY; 
CINCINNATI,  HAMILTON  &  DAYTON  RAILWAY  COM- 
PANY, AND  JUDSON  HARMON,  RECEIVER  THEREOF; 
HOCKING  VALLEY  RAILWAY  COMPANY;  NORFOLK  & 
WESTERN  RAILWAY  COMPANY,  AND  PITTSBURG,  CIN- 
CINNATI, CHICAGO  &  ST.  LOUIS  RAILWAY  COMPANY. 


SubmiUed  May  f  5,  1908.     Decided  June  f ,  1908. 


1.  The  Norfolk  &  Western  Railway  reaches  from  Petersboig,  Va.,  certain  Ohio  ter* 

ritory,  and  the  same  territory  is  reached  by  the  Chesapeake  A  Ohio  from 
Richmond,  Va.,  over  its  own  line  and  that  of  its  connections.  The  Seaboard 
Air  Line  Railway  extends  from  Petersbm^  to  Richmond;  Chester,  Va.,  being 
located  upon  that  line,  midway  between  these  two  cities.  Rates  upon  lum- 
ber from  Petersburg,  Va.,  to  these  Ohio  points  are  the  same  and  have  been 
long  established.  The  Atlantic  Coast  Line  transports  lumber  from  Peters- 
burg, through  Chester  via  Richmond,  to  these  Ohio  destinations,  in  connec- 
tion with  the  Chesapeake  <&  Ohio  at  the  rate  prevailing  from  Petersburg;  but 
it  applies  a  higher  rate  to  the  transportation  of  lumber  taken  up  at  Chester; 
Held,  That  in  making  the  higher  rate  from  Chester  the  carriers  did  not  vio- 
late the  third  or  fourth  section,  since  competitive  conditions  at  Petersburg 
not  obtaining  at  Chester  force  the  rate  from  Petersburg. 

2.  The  rate  from  Chester,  which  is  a  joint  through  rate  established  by  the  Seaboard 

Air  Line  and  the  Chesriapeake  <&  Ohio,  should  not,  however,  exceed  the  rate 
from  Richmond  by  the  full  amount  of  the  local  from  Chester  to  Richmond. 

Z.  T.  W.  Marye  for  complainant. 
E,  B,  WUliurns  for  Seaboard  Air  Line  Railway. 
C.  B.  Fernald  for  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Bail- 
way  Company. 
Ed,  Baxter  and  S.  F.  Andrews  for  defendants* 
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Report  of  the  C!ommission. 

Prouty,  Commissioner: 

The  Atlantic  Coast  Line  Railroad  and  the  Seaboard  Air  Line 
Railway  both  run  from  Petersburg,  Va.,  to  Richmond^  Va.,  a  dkr 
tance  of  about  20  miles.  The  town  of  Chester  is  situated  upon 
both  these  lines  of  railway,  midway  between  Peterabuig  and  Rich- 
mond. 

Rates  on  lumber  from  both  Petersburg  and  Richmond  to  Columr 
bus  and  certain  defined  Ohio  territory  are  16  cents  per  100  pounds. 
From  Chester  to  these  same  destinations  the  rate  is  18.3  cents  per 
100  pounds,  being  formed  by  adding  to  the  16  cents  this  local  rate 
from  Chester  to  Richmond.  The  complainant  company,  which  pur- 
chases lumber  at  Chester  and  is  in  this  manner  interested  in  its  trans- 
portation from  that  point  to  these  stations  in  OhiO|  claims  that  the 
rate  from  Chester  ought  not  to  exceed  that  from  Petersburg  and 
Richmond  for  the  reason  that  the  Seaboard  Air  Lone,  which  pub- 
lishes the  rate  of  18.3  cents  from  Chester,  transports  lumber  from 
Petersburg,  through  Chester,  to  these  Ohio  destinations  for  16  cents. 

The  Norfolk  &  Western  Railway  extends  from  Petersburg  to 
Columbus,  Ohio,  and  names,  as  the  initial  line,  this  rate  of  16  cents. 
The  Chesapeake  &  Ohio  extends  westerly  from  Richmond,  and 
establishes  with  its  connections,  as  the  initial  line,  the  Id-cent  rate 
from  Richmond.  Both  these  rates  are  the  sixth  class  rates,  wfaicsh 
seem  to  have  been  the  same  for  many  years  from  both  Petersburg 
and  Richmond  to  the  destinations  in  question.  The  Seaboard  Air 
Line,  for  the  purpose  of  participating  in  business  from  Petersburg, 
joins  in  a  rate  of  16  cents  upon  lumber  from  that  j>oint  to  these  Ohio 
destinations  in  connection  with  the  Chesapeake  &  Ohio.  Of  this  rate 
it  ap])ears  that  the  Chesapeake  &  Ohio  receives  for  its  division  14 
cents  and  the  Seaboard  Air  Line  2  cents.  The  complainant  insists 
that  an  undue  discrimination  against  Chester,  and  against  it  as  a 
sliipper  of  lumber  from  that  point,  is  worked  by  the  transportation 
of  lumber  from  Petersburg,  a  distant  point,  through  Chester,  at  a 
lower  rate. 

It  is  evident  that  rates  from  Petersburg  and  Richmond  are  estab- 
lished without  reference  to  the  Atlantic  Coast  Line  or  the  Seaboard 
Air  Line,  and  that  the  competition  via  these  routes  has  not  contrib- 
uted in  the  present  instance  to  reduce  the  rate  from  either  Richmond 
or  Petersburg.  If  tlie  Seaboard  Air  Line  engages  in  the  transporta- 
tion of  lumber  from  Petersburg  to  these  Ohio  points  it  must  cany  it 
to  Richmond  and  there  deliver  it  to  the  Chesapeake  &  Ohio,  and  the 
rate  for  which  it  performs  this  service  must  be  the  same  as  that  via 
the  Norfolk  1^  Western.     It  follows  that  the  Seaboard  Air  Line,  in 
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applying  the  rate  of  16  cents  to,  the  transportation  of  lumber  from 
Petersburg  to  Columbus  and  other  Ohio  points  through  Chester, 
meets,  at  Petersburg,  competition  which  does  not  exist  at  Chester,  and 
therefore  that  the  rate  from  the  more  distant  point  is  made  under 
different  circuinstances  and  conditions  from  that  at  the  intermediate 
point.  Hence,  as  has  been  often  held  both  by  the  courts  and  this 
Commission,  the  mere  fact  that  a  higher  rate  is  applied  from  Chester 
than  from  Petersburg  does  not  of  itself  establish  the  unlawfulness  of 
the  Chester  rate. 

The  real  question  in  a  case  like  this  ought  generally  to  be,  not 
whether  competition  has  produced  at  the  more  distant  point  a  lower 
rate,  but  whether,  under  all  circumstances,  the  rate  from  the  com- 
petitive point  fairly  ought,  in  view  of  the  competition,  to  be  lower 
than  that  from  the  intermediate  point.  So  considering  the  situation 
before  us,  we  feel  that  the  rate  on  lumber  from  Chester  may  properly 
be  higher  than  from  either  Richmond  or  Petersburg.  Lumber  from 
Chester  can  not  reach  this  Ohio  territory  without  being  transported 
from  Chester  to  either  Richmond  or  Petersburg,  This  transporta- 
tion is  a  short  local  haul  over  an  independent  road,  so  that  the  ser^  ice 
from  Chester,  whether  via  Richmond  or  via  Petersburg,  costs  dis- 
tinctly more  than  the  service  from  either  Richmond  or  Petersburg. 
The  location  of  Chester  is  such  that  lumber  produced  at  that  point 
ought  to  take  a  higher  rate  than  when  produced  at  either  Richmond  or 
Petersburg,  and  these  defendants  are  not  in  violation  of  law  when 
they  impose  such  higher  charige. 

We  do  not  think^  however,  that  the  rate  from  Chester,  which  is  a 
joint  through  rate,  should  exceed  that  from  Petersburg  and  Richmond 
by  the  fail!  local  from  Chester  to  Richmond.  The  charge  of  the 
Seaboard  Air  Line  for  receiving  a  carload  of  lumber  at  Chester  and 
dclivcriug  it  at  Richmond  as  a  local  transaction  would  bo  2.3  cents 
per  100  pounds.  The  rate  from  Chester  to  these  Ohio  points  ia 
at  present  arrived  at  by  adding  this  2,3  cents  to  the  16  cents  which  is 
in  effect  from  Richmond.  This,  in  our  opinion,  produces  too  high  a 
rate.  It  actually  costs  the  Seaboard  Air  Line  less  to  make  delivery 
of  this  lumber  to  the  Chesapeake  &  Ohio  at  Richmond  as  part  of  a 
through  shipment  than  to  make  a  local  delivery  upon  its  tracks  in 
Richmond,  and  it  costs  the  Chesapeake  &  Ohio  less  to  receive  tfiia 
lumber  from  the  Seaboard  Air  Lino  than  as  though  it  were  originated 
by  it  ftt  Richmond, 

Based  upon  cost  of  service  alone  both  these  companies  can  afford  to 
take  something  less  as  their  part  of  the  charge  for  the  through  haul 
than  they  would  receive  for  rendering  the  local  services.  These 
defendants  are  also  enjoined  by  the  statute  to  establish  through 

13  I.  C,  C,  Rep, 


604  INTERSTATE   OOMMERCE    COMMISSION   BEFORT8. 

routes  and  just  and  reasonable  rates  applicable  thereto  and  should 
recognize,  within  certain  limits,  the  entire  line  thus  formed  as  a  single 
line,  not  adding  for  the  additional  haul  from  Chester  to  Richmond  wbjtt 
might  be  a  fair  charge  for  that  service  as  a  local  proposition.  In  our 
opinion,  the  rate  from  Chester  to  Colimibus  and  other  Ohio  tenitoiy 
taking  the  16-cent  rate  from  Richmond  ought  not  to  exceed  17)  cents. 
We  express  no  opinion  as  to  the  proper  division  of  this  rate  between 
the  Seaboard  Air  line  and  the  Chesapeake  &  Ohio. 
An  order  will  be  issued  accordingly. 

i8i.a  ancp. 


ANTHONY    OBOCEItY 


No.  1405. 

ANTHONY  WHOLESALE  GROCERY  COMPANY 


ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY; 
MISSOURI  PACIFIC  RAILWAY  COMP^VNY;  KANSAS  CITY, 
MEXICO  &  ORIENT  RAILWAY  COMPANY;  CHICAGO,  ROCK 
ISLAND  &  PACIFIC  RAILWAY  COMPANY;  ST.  LOUIS  & 
SAN  FRANCISCO  RAILROAD  COMPANY,  AND  KANSAS 
SOUTHWESTERN  RAILWAY  COMPANY- 


StihmitUd  May  5,  190S.     Dtrvded  /une  t,  1903. 


The  facta  app^ftripgiKthis  case  imlicate  that  the  differeBtial  of  6  oente  per  ICK)  pounds 
in  carloiidfl  an  rfce  and  sugar  from  points  in  Texa^  ftnd  Louifliana  against  Anthony, 
Kam^.,  m  compared  with  Wichita,  Hutchineon,  Winiield,  and  ArkansaB  City, 
Kanfi.»  ifl  not  juat  and  ahoxild  not  exceed  3  centi";  and  that  the  rates  on  other 
commodities  and  the  class  rateB  should  ba  Eui justed  on  approximately  the  same 
relative  bods. 

F.  B.  Brooks  for  complainant. 

Thomas  B.  Morrow  for  Atchison,  Topeka  &  Santa  Fe  Railway 
Company. 

Jamef^  0.  Jeffery  for  Missouri  Pacific  Railway  Company. 

John  A.  Eaton  for  Kansas  City,  Mexico  &  Orient  Railway  Company, 

E.  B.  Peirce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company, 

Repoet  of  the  Commission. 

Clements,  Oommi^aioner: 

Com])iainant  ia  a  corporation  engraged  in  the  wholesale  grocery 
business  at  Anthony,  Kans.^  and  the  complaint  is  for  the  most  part  in 
general  terms  to  the  effect  that  rates  to  Anthony  from  all  eastern  and 
southern  ]ioints  on  all  commodities,  in  carloads,  usually  handled  in 
the  wholesale  grocery  business^  are  unduly  high  and 'prejudicial  to 
dealers  at  Anthony  as  compared  wnth  the  rates  on  like  commodities 
to  Wichita,  Winficld,  Hutchinson,  and  Arkansas  City,  Kans.,  from  the 
same  points  of  origin.  The  only  approximately  specific  complaint  ia 
as  to  the  rates  on  rice  from  Louisiana  and  Texas  points,  not  specifiedp 
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These  rates  to  Anthony  are  alleged  to  be  56  cents  in  carloads,  and  to 
Wichita^  45  cents,  but  they  are  in  fact  45  cents  to  Anthony  and  30 
cents  to  Wichita.  It  is  also  alleged  in  the  complaint  that  sugar  from 
New  Orleans  could  be  hauled  through  Anthony  to  reach  Hutchinson 
and  Caldwell,  but  the  evidence  was  conclusive  that  the  natural  route 
for  this  traffic  would  not  be  through  Anthony. 

The  complaint  failing  to  specify  points  of  origin,  it  is  impossible  to 
determine  whether  or  not  all  carriers  which  should  be  parties  to  the 
proceeding  are  before  the  Commission,  even  as  to  the  transportation 
of  rice.  The  line  of  the  Missouri  Pacific  reaches  some  points  in 
Louisiana  at  which  rice  originates,  and  also  Anthony,  over  its  own 
rails.  Attention  of  the  parties  was  directed  at  the  hearing  to  the 
probable  insufficient  specification  of  rates,  commodities,  points  of 
origin,  and  carriers  complained  of,  as  a  basis  for  a  lawful  order. 
The  defendant,  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, through  its  representatives,  stated  that  it  would  conform  to 
any  ruling  of  the  Commission  in  the  case,  notwithstanding  these 
defects  in  the  complaint.  No  objection  to  proceeding  was  made  by 
any  of  the  defendants  represented  at  the  hearing,  and  testimony  was 
introduced  by  all  of  them. 

The  rates  to  Anthony  are  6  cents  higher  on  sugar  and  rice  from 
Texas  and  Louisiana  points  than  to  Wichita  and  the  other  Kansas 
cities  above  named,  4  cents  higher  on  canned  goods  from  the  Mis- 
sissippi River,  and  6  cents  liigher  from  the  Missouri  River  than  to 
Wichita  and  Hutcliinson,  and  3  cents  higher  than  to  Arkansas  CSity 
and  Winfield.  Attention  was  directed  by  complainant  more  to  these 
commodities  than  to  any  others.  The  defendants  justified  the  higher 
rates  to  Anthony  on  three  grounds. 

The  first  is  that  Anthony  is  reached  only  by  branch  lines  of  all  the 
defendants  which  make  the  rates  to  that  point.  It  is  on  the  main 
line  of  the  Kansas  City,  Mexico  &  Orient,  but  that  carrier  has  no  line 
to  any  Mississippi  or  Missouri  river  or  Texas  or  Louisiana  point,  it 
being  a  line  now  in  course  of  construction  from  Kansas  City  to  a  port 
on  the  west  coast  of  Mexico,  and  in  operation  only  from  near  Wichita 
through  Anthony  to  some  point  in  Oklahoma.  The  Kansas  South- 
western Railway,  another  line  passing  through  Anthony,  is  only  40  or 
50  miles  in  length.  The  testimony  was  directed  mainly  to  a  compari- 
son of  the  situation  of  Anthony  and  that  of  Wichita  and  Hutchinson. 
Anthony  is  on  branches  of  the  Atchison,  Topeka  &  Santa  Fe,  the  Mis- 
souri Pacific,  and  the  Chicago,  Rock  Island  &  Pacific,  while  Wichita 
and  Hutchinson  are  on  the  main  lines. 

In  the  second  place,  it  is  urged  by  defendants  that  the  rates  from 
Texas  and  Louisiana  to  Kansas  points  are  governed  largely  by  the 
rates  from  Mississippi  and  Missouri  river  points  to  the  same  desti- 
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nations,  and  that  for  a  long  time  Anthony  has  borne  and  should 
have  somewhat  higher  rates  than  those  to  Wichita  and  the  other 
Kansas  towns  named,  and  that  the  lines  from  the  south  have  to 
meet  this  condition. 

In  the  third  place,  they  set  forth  that  the  lines  from  the  Mississippi 
and  Missouri  rivers,  and  some  from  Chicago,  are  continuous  with 
their  own  rails  all  the  way  to  Anthony,  while  from  the  south  there  is 
in  nearly  every  case  at  least  two  carriers  engaged  in  the  through  haul. 

The  complainant  admits  that  the  rates  to  Anthony  from  the 
east  should  be  somewhat  higher  than  to  Wichita  and  the  other  des- 
tinations named,  but  claims  that  on  shipments  from  the  south  it 
should  pay  no  l^gher  rate  than  they. 

Subsequently  to  the  hearing  in  this  case,  certain  interests  located 
at  Wichita,  Kans.,  requested  leave  to  intervene  to  the  extent  of  being 
permitted  to  file  a  brief  in  respect  to  the  issues  involved  herein. 
Such  leave  was  granted,  and  brief  was  filed  on  May  8,  1908.  Inter- 
veners join  in  the  petition  to  the  extent  that  they  contend  that  the 
present  rates  applying  on  sugar  and  rice  to  both  Wichita  and  Anthony 
from  Louisiana  and  Texas  points  are  excessive,  but  protest  against 
any  change  in  the  present  relation  of  rates  between  Wichita  and 
Anthony  on  the  commodities  involved  in  this  proceeding. 

The  main  question  involved  in  this  case  is  as  to  the  relative  adjust- 
ment  of  rates.  The  question  as  to  their  reasonableness  per  «e  is  not 
raised  in  such  manner  in  the  petition,  nor  is  that  subject  sufficiently 
covered  in  the  testimony  to  admit  of  an  expression  of  opinion  by  the 
Commission  at  this  time  in  respect  thereto. 

From  the  testimony  it  appears  that  the  relation  of  rates  between 
Anthony,  on  the  one  hand,  and  Wichita  and  the  other  points  named, 
on  the  other,  has  been  governed  by  the  rates  from  eastern  points  to 
those  places,  respectively,  for  a  long  period  prior  to  the  establishment 
of  the  several  strong  lines  of  competition  now  operating  from  southern 
points  of  production  into  these  Kansas  cities.  Several  years  ago, 
during  a  period  of  about  eight  months,  Anthony  was  given  the  same 
rates  as  Wichita  and  the  other  places  referred  to,  but  this  adjust- 
ment was  soon  discontinued  and  the  differential  restored  by  an 
increase  of  the  Anthony  rates.  No  definite  explanation  was  given 
of  the  reasons  for  this,  but  the  intimation  was  that  the  change  to  the 
old  basis  was  brought  about  by  the  attitude  of  carriers  from  the  east. 

The  question  is  whether  the  relation  of  rates  to  points  in  this  region 
west  of  the  Missouri  River  shall  be  controlled,  no  matter  what  the 
point  of  origin,  upon  adjustments  of  long  ago  by  the  carriers  oper- 
ating hnes  from  the  east,  regardless  of  changed  conditions.  Up  to 
ten  or  fifteen  years  ago  the  towns  west  of  the  Missouri  River  were 
dependent  almost  entirely  upon  carriers    leading  from  the  east  to 
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supply  them  with  the  commodities  used  in  that  section.  It  was  but 
natural,  and  apparently  not  unjust,  that  the  towns  farther  west 
should  be  charged  the  higher  rate  from  eastern  points  of  origin. 
However,  during  the  period  named,  strong  lines  have  been  built  and 
are  in  operation  from  southern  points,  carrying  into  these  towns  the 
same  commodities  that  were  formerly  almost  exclusively  carried  from 
the  east.  Some  of  these  commodities,  prominently  rice  and  sugar, 
originate  at  the  southern  points  reached  by  the  carriers  from  the 
south.  When  these  carriers  from  the  south  entered  this  territoiy 
they  found  in  effect  the  basis  of  rates  established  by  the  eastern  lines, 
and  have  perhaps  naturally  acquiesced  largely  in  the  adjustment  as 
they  found  it,  realizing  that  if  they  attempted  of  their  own  motion  to 
change  the  relationship  of  the  rates  to  the  towns  in  question  it  would 
more  than  likely  precipitate  a  contest  with  eastern  lines.  No  matter 
how  just  it  might  appear  to  the  southern  lines  that  there  should  be  a 
readjustment  of  rates  on  at  least  the  commodities  originating  in  the 
south,  they  might  hesitate  of  their  own  motion  to  precipitate  the  con- 
troversy. When  an  individual  or  a  community  claiming  to  suffer 
from  an  improper  adjustment  of  rates  makes  complaint,  the  situation 
must  be  viewed  as  it  exists  at  the  time  of  complaint,  and  present  con- 
ditions and  circumstances  must  be  given  due  force  and  effect  in  estab- 
lishing the  just  relation  of  rates  to  the  places  involved.  The  soutkem 
lines  are  now  strong  competitors  for  such  articles  as  rice  and  sugar 
to  these  Kansas  destinations. 

The  following  table  shows  the  short-line  distances  between  the 
points  named: 


From— 

To- 

MilM. 

VU. 

N©w  Orleans 

Anthony 

891 
010 

ges 

887 
872 
W5 
680 
736 
682 
672 

0^  R.  I.  A  P. 

Wichite 

Hutchinson 

Do. 

Wlnfield 

A,,  T.  A  B.  r. 

Arkansas  City 

Do. 

G  Alveston 

Anthony 

C,  R.  I.  A  P 

Wlchlto 

Do. 

Hutchinson 

Do! 

Wlnfield 

S.  L.  A  S.  F. 

Arkansas  City 

A.p  T.  A  B.  F 

The  table  below  shows  the  distances  and  routes  between  the  points 
named: 


From— 

To  An- 
thony. 

To 
Wichita. 

To 
Hutch- 
inson. 

To 
Atkajk- 
■aaCity. 

ToWla- 
fldd. 

Kansas  City  via— 

C,  R.  I.  &  P 

Miles, 

299 

Milet. 
228 
227 
213 

Miles. 

224 
274 
219 

Jfifef. 
SOB 

266 
244 

UiU^ 

Missouri  Pacific 

284 
285 

A.,T.  AS.  F 

m 
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These  tables  show  that  from  southern  points  of  production  to 
Anthony  the  distances  are,  on  an  averagei  slightly  lesSi  and  from 
eastern  points  somewhat  greater  than  to  Hutchinson,  Wichita,  Win- 
field,  and  Arkansas  City. 

Without  going  into  an  extended  rteum6  of  all  the  conditions 
involved  in  the  handling  of  traffic  from  the  east  and  south  into  the 
different  towns  named  and  the  relative  expense  of  transportation 
to  points  on  branch  lines  as  compared  with  main-line  points,  it  is 
probably  fair  to  assume  that  it  is  more  expensive  in  many  instances, 
though  not  always  so,  to  handle  traffic  to  branch-line  than  to  main* 
line  points. 

The  facts  appearing  seem  to  indicate  that  the  differential  of  6 
cents  per  100  pounds  in  carloads  on  rice  and  sugar  against  Anthony, 
as  compared  with  Wichita,  Hutchinson,  and  the  other  places  men- 
tioned, is  not  altogether  just  and  probably  should  not  exceed  3  cents, 
and  that  the  rates  on  other  commodities  and  perhaps  the  class  rates 
should  be  adjusted  on  approximately  the  same  relative  basis. 

This  case  is  another  one  of  several  that  have  recently  been  pre- 
sented to  the  Commission,  involving  the  relation  of  rates  to  Kansas 
points  from  the  east  and  south,  owing  to  the  new  condition  caused 
by  the  increased  competition  both  via  new  and  old  lines  from 
southern  points  of  production  as  well  as  through  the  Gulf  ports.  One 
of  the  recent  cases  decided  by  the  Commission  is  that  of  Johnston  db 
Larimer  Dry  Goods  Company  v.  Atchison,  Topeka  db  8<mta  Fe  By.  Oo. 
et  el.,  13  I.  C.  C.  Rep.,  388.  In  that  case  Wichita  maintained  that  it 
should  have  the  same  rate  on  cotton  piece  goods  from  eastern  points  as 
Kansas  City.  We  held  in  that  case  that  Wichita  was  entitled  to  the 
benefit  of  its  situation  with  reference  to  the  Gulf  ports.  So,  in  this 
case,  although  Anthony  is  somewhat  farther  west  than  Wichita,  its 
proximity  to  the  Gulf  is  entitled  to  consideration  in  fixing  the  relation 
of  rates  as  between  the  places  here  involved. 

The  Commission  realizes  that  the  complaint  is  not  in  such  form  as 
to  warrant  the  making  of  a  definite  order  against  the  defendants  upon 
the  basis  of  the  adjustment  outlined,  and  our  suggestions  are  only 
made  in  the  belief  that  the  carriers  wiU,  in  view  of  their  attitude  at 
the  hearing,  see  proper  to  substantially  conform  thereto.  Should  they 
not  do  so,  such  further  proceedings  and  hearing  may  be  had  as  the 
ends  of  justice  may  seem  to  require. 

The  complaint  will  be  dismissed  without  prejudice. 
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No.  1379. 
LA  SALLE  &  BUREAU  COUNTY  RAILROAD  COMPANY 

V. 

CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY. 


Submitted  March  24,  1008.    Decided  June  f ,  1908. 


1.  Under  the  circumstances  of  this  case  no  order  can  properly  be  made  reqntr- 

ing  defendant  to  publish  in  its  tariffs  any  allowance  for  traneportatloa  of 
freight  by  complainant  from  and  to  La  Salle  Junction,  111.,  or  to  pay  cosi- 
plainant  allowances  for  specific  service  performed  betweoi  certain  datea. 

2.  When  rates  are  filed  and  published,  carriers  must  abide  thereby.    No  allow- 

ances of  any  kind  not  specified  in  tariffs  can  lawfully  be  paUL 
8.  The  power  of  the  Commission  to  award  reparation  does  not  ertend  to  tbe 
division  of  rates  between  connecting  carrlera  GlaimB  em  oontradn  are 
not  cognizable  by  the  Commission.  It  can  not,  therefore^  order  flie 
payment  of  money  for  services  performed,  nor  for  a  debt  dae  one  carrier 
from  another  on  account  of  joint  rates  for  a  Joint  eerylce.  Sudi  dalma 
rest  upon  contract,  express  or  implied.  The  Jurisdiction  of  the  CSoin- 
mission  and  its  authority  in  this  respect  are  limited  to  reparation  for 
dauin^cs  caused  by  violation  of  some  provision  of  the  act  to  regnlate 
commerce. 
4.  Complniniint*s  application  for  leave  to  amend  its  complaint,  80  ae  to  make  It 
cover  establishment  of  through  routes  and  joint  rates  from  and  to  La 
Salle  over  its  line  to  and  from  all  points  over  defendant's  line;,  la  denied. 
The  Commission  does  not  favor  a  practice  of  ingrafting  an  applicatloD 
for  through  routes  and  joint  rates  onto  a  claim  for  reparation  upon  tbe 
basis  of  that  here  presented. 

Peck^  Miller  <&  Starr  for  complainant. 
S.  A.  Lynde  for  defendant. 

Report  op  the  Commission. 

Clements,  Commissioner:  ^ 

The  complainant  is  a  railroad  company  organized  undier  the  laws 
of  Illinois,  and  owns  and  operates  a  railroad  extending  from  La 
Salle,  111.,  to  La  Salle  Junction,  111.,  on  defendant's  line,  a  distance 
of  about  G|  miles.  It  is  alleged  by  complainant  that  its  road  was 
completed  in  1894;  that  from  that  date  until  January  6,  1902,  do- 
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fendant  allowed  and  paid  complainant  $3  for  each  loaded  car  de- 
livered by  it  at  La  Salle  Junction  and  the  same  amoimt  for  each 
loaded  car  received  by  it  from  defendant  and  handled  from  La  Salle 
Junction  to  La  Salle;  that  on  January  6,  1902,  an  agreement  was 
made  between  them  that  the  allowance  to  complainant  for  the 
transportation  of  freight  between  the  points  named,  carried  or  to  be 
carried  over  defendant's  line,  should  be  16  cents  per  ton;  that  pay- 
ments were  made  on  the  agreed  basis  until  November  1,  1006 ;  that 
on  this  date  defendant  refused  and  ever  since  has  refused  to  pay 
complainant  any  sum  for  transportation  of  certain  interstate  ship- 
ments over  its  line,  and  that  up  to  March  1,  1908,  there  is  due  com- 
plainant from  defendant  for  transportation  of  freight  at  the  rate 
agreed  upon  the  sum  of  $5,789.64.  The  prayer  of  the  petition  is  that 
a  finding  be  made  that  the  rate  of  15  cents  per  ton  for  transportation 
of  freight  over  complainant's  line  is  just  and  reasonable,  and  that  an 
order  be  entered  requiring  defendant  to  pay  such  allowance  and  to 
pay  the  sum  due  for  the  transportation  of  freight  from  November  1, 
1906,  to  March  1,  1908,  on  that  basis.  The  case  is  submitted  by  the 
parties  on  an  agreed  statement  of  facts. 

It  appears  that  the  allegations  of  the  complaint,  as  above  set  forth, 
are  admitted  by  defendant  as  substantially  correct;  that  c(»nplainani 
is  a  common  carrier,  and  its  road  connects  with  the  Illinois  Central 
and  the  Chicago,  Burlington  &  Quincy  railroads  at  points  on  its  linew 
It  further  appears  that  its  road  was  constructed  chiefly  for  the  pur- 
pose of  furnishing  switching  facilities  for  the  JM[atthieson  &  Hegeler 
Zinc  Company,  the  works  of  which  are  situated  on  a  high  bluff  above 
the  main  portion  of  La  Salle,  and  that  the  Chicago,  Bock  Island  & 
Pacific  and  Illinois  Central  roads  reach  La  Salle,  but  that  the  tracks 
thereof  are  below  this  plant  and  for  practical  purposes  are  inac- 
cessible to  it.  Defendant's  road  does  not  reach  La  Salle,  and  its  most 
direct  connection  is  via  the  line  of  complainant. 

The  Chicago,  Rook  Island  &  Pacific  Railway,  in  its  amendment  21- 
to  Freight  Tariff  I.  C.  C,  C-7804,  under  the  heading  "  Absorption  of 
Switching  Charges — Exceptions,"  publishes  the  following: 

I^  Salle,  III.:  On  shipments  to'or  from  Matthieson  &  Hegeler  Zinc  Comimny, 
from  or  to  competitive  points,  absorb  switching  charges  not  exceeding  15  cents 
per  ton  i)lii8  Illinois  Central  switching  charge  of  $3  per  car  on  traffic  yielding 
net  revenue  of  $10  per  car  or  more  to  C.  R.  I.  &  P.  Ry. 

The  Chicago,  Burlington  &  Quincy  Railroad  Company  publishes 
in  its  tariff  I.  C.  C.  8018,  under  the  heading  "  Switching  charges  made 
by  lines  on  which  industries,  etc.,  are  located  for  service  to  or  from 
junctions  with  other  lines:  " 

Matthieson  &  Hegeler  Zinc  Company,  15  cents  per  ton,  actual  weight  to  ot 
from  Hegeler,  111.,  where  connection  is  inade  with  G.  B.  &  Q.  Ry. 
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No  provision  for  an  allowance  to  .complainant  is  made  in  the  tariAs 
published  by  the  defendant  on  traffic  delivered  by  it  to  complainant 
at  La  Salle  Junction.  Where  a  through  rate  to  La  Salle  from  points 
on  its  line  is  named,  payment  is  made  on  the  agreed  basis,  but  not 
otherwise.  About  November  1,  1906,  defendant  informed  complain- 
ant that  payment  to  it  of  15  cents  per  ton  would  not  be  made  on  any 
traffic  on  which  complainant  did  not  name  a  through  rate  to  or  from 
La  Salle,  and  with  respect  to  which  no  provision  therefor  is  made  in 
its  tariffs. 

It  appears,  therefore,  that  the  purpose  of  filing  the  complaint 
herein  is  to  secure  an  order  from  the  Commission  requiring  defendant 
to  publish  in  its  tariffs  an  allowance  to  complainant  similar  to  that 
published  in  the  tariffs  of  other  roads.  The  Commission  is  entirely 
without  power  to  modify  the  published  tariffs  of  carriers  save  in  the 
manner  prescribed  in  the  act  itself.  When  rates  are  filed  and  pub- 
lished, carriers  must  abide  thereby,  and  no  allowances  of  any  kind 
not  therein  specified  can  lawfully  be  paid.  The  power  of  the  Com- 
mission to  award  reparation  does  not  extend  to  the  division  of  rates 
between  the  connecting  carriers.  Claims  ex  contractu  are  not  cog- 
nizable by  the  Commission.  It  can  not,  therefore,  order  the  payment 
of  money  for  services  performed,  nor  for  a  debt  due  one  carrier  from 
another  on  account  of  joint  rates  for  a  joint  service.  Such  claims 
rest  upon  contract,  express  or  implied.  The  jurisdiction  of  the  Com-' 
mission  and  its  authority  in  this  respect  are  limited  to  reparation  for 
damages  caused  by  violation  of  some  provision  of  the  act  to  regulate 
commerce. 

March  26,  1907,  complainant  filed  and  published  a  local  switching 
tariff  betw^een  lines  with  which  it  connects  and  points  on  its  line, 
naming  a  uniform  rate  of  15  cents  per  ton.  This  was  not  concurred 
in  by  the  defendant,  and  its  only  effect  is  to  make  it  unlawful  fof 
complainant  to  transport  interstate  freight  over  its  line  except  upon 
payment  to  it  of  the  published  rate.  It  certainly  gives  complainant 
no  claim  on  the  defendant  for  payment  of  allowances  not  provided 
for  in  the  lattor's  tariffs. 

It  is  clear  that  upon  this  showing  no  order  can  properly  be  made 
in  this  case  requiring  defendant  to  publish  in  its  tariffs  any  allow- 
ance for  transjiortation  of  freight  by  complainant  from  and  to  La 
Salle  Junction.  It  follows,  of  course,  that  no  order  can  properly  be 
made  requiring  defendant  to  pay  complainant  for  such  transjMrta- 
tion  of  freight  from  November  1,  1906,  to  March  1,  1908. 

Complainant,  at  the  hearing,  when  the  agreed  statement  of  facts 
was  submitted,  asked  leave  to  amend  its  petition,  seeking  in  effect, 
though  somewhat  indefinitely,  the  establishment  by  the  Commission 
of  through  routes  and  joint  rates  from  and  to  La  Salle  over  its  line 
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to  and  from  all  points  on  the  defendant's  line.  The  original  com- 
plaint had  reference  to  allowances  both  for  the  future  and  in  the  past 
to  complainant  for  transportation  of  freight  over  its  line,  specifically 
asking  payment  for  such  transportation  from  November  1,  1006,  to 
March  1,  1908.  The  amendment  presents  an  entirely  different  ques- 
tion, i.  e.,  the  establishment  of  through  routes  and  joint  rates,  involv- 
ing, of  course,  divisions  thereof.  The  agreed  facts  do  not  consti- 
tute a  proper  or  sufficient  basis  for  intelligent  and  fair  action  with 
respect  to  that  question.  We  do  not  favor  a  practice  of  ingrafting 
an  application  for  through  routes  and  joint  rates  onto  a  claim  for 
reparation  upon  the  basis  here  presented  and  which,  upon  the  agreed 
facts,  must  in  any  event  be  denied. 

Since  the  case  was  submitted,  and  under  date  of  April  28, 1908,  the 
defendant,  by  its  general  attorney,  has  filed  a  statement  in  which  it 
concedes  that  the  sum  of  $3,526.27  is  due  complainant  for  services  in 
transporting  traffic  to  and  from  La  Salle  Junction,  as  above  describe, 
between  the  dates  named,  and  expressing  its  willingness  to  pay  that 
amount  upon  order  of  the  Commission.  It  is  also  stated  that  it  has 
no  objection  to  an  order  requiring  joint  rates  with  complainant,  and 
an  allowance  to  the  latter  of  15  cents  per  ton  as  its  share  of  the  joint 
rates,  and  that  action  has  been  taken  looking  to  the  establishment  of 
joint  rates  as  prayed  for  by  complainant. 

So  far  as  putting  into  effect  tariffs  establishing  the  joint  rates  re- 
ferred to  is  concerned,  that  is  a  matter  with  which  the  Conmussi<m 
has  nothing  to  do  in  the  first  instance.  This  case,  as  presented,  does 
not  involve  the  establishment  of  through  routes  and  joint  rates,  and 
no  finding  with  respect  thereto  can  properly  be  made  herein. 

With  respect  to  the  payment  of  the  amount  now  conceded  to  be  due 
complainant  from  defendant  the  consent  of  the  parties  can  not'oper- 
ate  to  confer  jurisdiction  on  the  Commission  to  make  an  order  for 
such  payment.  The  liability  of  defendant,  if  any,  does  not  arise,  so 
far  as  here  appears,  from  any  infraction  of  the  provisions  of  the 
act  to  regulate  commerce,  and  therefore  the  Commission  is  without 
jurisdiction  in  the  premises.  Nor  does  the  record  disclose  the  rela- 
tion of  the  shippers  or  owners  of  the  freight  in  question  to  the  La 
Salle  &  Bureau  County  Railroad  Company  sufficiently  to  afford 
proper  basis  for  a  conclusion  as  to  the  propriety  of  the  allowances 
which  have  been  the  subject  of  negotiation  between  the  parties. 

The  application  to  amend  the  petition  will  be  denied  and  complaint 
dismissed. 
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No.  1395. 

CHARLES  ENGLAND,  TRADING  AS  CHARLES  ENGLAND  A 

COMPANY, 

V. 

BAI.TniORE  &  OHIO  RAILROAD  COMPANY. 


Submitted  May  16,  1908,    Decided  June  t,  1908. 


On  the  facts  shown  of  record;  Held,  That  the  complainant  is  entitled  "to  recover  fron 
defendant  $488.61  as  reparation  on  account  of  the  exaction  ci  unlawful  BtflnfB 
and  insurance  charges  at  West  Fairport,  Ohio,  on  specified  shipmeate  of  rye. 

Joseph  Tovmsend  England  and  John  B.  Daish  for  complainant. 
Hugh  L,  Bond,  jr.,  John  G,  Wilson,  WiUiam  Ainswarih  Parker^  and 
Duncan  K,  BrerU  for  defendant. 

Report  op  the  Commission. 

Harlan,  Commissioner: 

This  complaint  was  filed  to  recover  of  the  defendant  the  sum  of 
S488.61,  the  amount  of  an  alleged  overcharge  on  shipments  of  60,000 
bushels  of  rye,  originating  at  Manitowoc,  Wis.,  and  delivered  to  the 
defendant  at  West  Fairport,  Ohio,  for  transportation  to  Baltimore. 
The  amount  claimed  consists  of  two  items,  one  of  S298.18>  collected 
by  the  defendant  for  the  storage  of  the  rye  in  its  elevator  at  West  Fair- 
port,  and  the  other  of  $190.43,  which  the  defendant  paid  out  for  in- 
surance upon  the  lye  while  so  in  storage. 

The  facts  are  as  follows:  On  October  26,  1906,  the  complainanti 
having  learned  that  50,000  bushels  of  r^'-e  might  be  had  on  favorable 
terms  at  Manitowoc,  conferred,  before  making  the  purchase,  with  an 
agent  of  the  defendant  with  a  view  to  its  transportation  to  Baltimor8| 
where  the  complainant  is  engaged  in  business  as  a  dealer  in  grain. 
At  that  time  the  volume  of  traffic  throughout  the  country  was  so 
large  as  to  tax  the  resources  of  all  interstate  carriers,  and  the  CQndh> 
tion  of  the  defendant's  car  supply  was  such  that  it  was  compelled  to 
advise  the  complainant's  agent  that  it  could  give  him  no  assurance  of 
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a  prompt  moyement  of  the  rye  to  Baltimore.  It  promised,  however, 
to  furnish  cars  as  fast  as  it  could  conveniently  do  so.  As  the  result  of 
the  conference  the  complainant  made  the  purchase  and  the  rye  was 
carried  through  the  lakes  from  Manitowoc  to  West  Fairport,  and 
there  taken  into  the  defendant's  elevator  on  November  17|  1906.  On 
the  following  Monday,  November  19,  the  complainant  requested  the 
defendant  to  expedite  the  shipments  as  rapidly  as  possible.  The  first 
shipment  moved  out  on  November  27,  and  other  shipments  followed 
on  various  dates,  as  cars  could  be  obtained  by  the  defendant,  until 
January  19,  when  the  last  carload  went  forward.  The  complainant's 
claim  is  for  storage  and  insiurance  until  the  last-named  date. 

Upon  the  hearing  counsel  for  both  parties  were  under  the  impression 
that  the  defendant,  at  the  time  the  grain  was  received  by  it,  had  no 
tariff  schedule  in  effect  covering  storage  and  insiirance  at  the  West 
F  airport  elevator.  An  effort  was  therefore  made  to  supply  the  sup- 
posed deficiency  by  proof  tending  to  show  a  custom  or  understanding 
in  the  grain  trade  with  respect  to  storage  and  insurance  at  that  point. 
This  testimony  was  received  by  the  Commission  with  reluctance  and 
only  on  the  theory  that  upon  a  consideration  of  the  whole  record  it 
might  in  some  way  throw  light  on  the  controversy.  It  now  develops, 
however,  that  the  defendant's  tariffs  were  not  silent,  as  was  supposed, 
with  respect  to  the  storage  and  insurance  of  grain  at  West  Fairport 
at  t  hat  time.  The  records  of  the  C!onmiission  show  that  on  August  29, 
1  fi03,  the  defendant  filed  a  tariff  schedule  (I.  C.  C,  No.  4381),  which 
became  effective  on  September  1  of  that  year  and  was  still  in  effect  at 
the  time  here  involved,  covering  "insiurance  and  storage  on  ex-lake 
grain  at  Fairport,"  now  known  as  West  Fairport.  In  substance  the 
tariff  contemplated  that  before  making  their  piurchases  of  grain  at 
lake  ports,  shippers  would  make  previous  arrangements  with  the 
defendant  as  to  the  time  of  shipment  and  the  quantity  of  grain  to  be 
sliipped,  so  that  the  defendant  might  make  its  preparations  for  the 
necessary  car  equipment.  The  tariff  refers  to  such  arrangements  as 
'^ contracts."  It  provided  that  the  responsibiUty  of  the  defendant 
for  the  grain  would  not  begin  until  it  was  actually  delivered  into  the 
elevator;  that  when  a  contract  was  made  before  the  grain  was  taken 
out  of  the  lake  vessel  into  the  elevator  the  grain  would  be  considered 
"as  for  immediate  shipment"  unless  otherwise  ordered;  in  such  case 
the  defendant  undertook  to  insure  the  grain  at  its  own  expense  and  to 
hold  it  without  storage  charges  until  it  could  conveniently  supply  cars 
for  the  movement;  on  the  other  hand,  when  the  shipper  ordered  the 
grain  to  be  held  in  West  Fairport  he  could  have  free  storage  for  ten 
days,  but  insurance  for  that  period  was  to  be  charged  against  him  as 
well  as  insurance  and  storage  after  the  ten  days;  and  when  the  grain 
was  ordered  out  the  rates  then  in  effect  were  to  apply, 
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Such  beinp  the  terms  of  the  tariff  then  in  force,  what  were  the 
circumstances  under  which  the  complainant  delivered  the  grain  to 
the  defendant  and  the  defendant  received  it  from  the  complainantl 
Was  it  received  for  immediate  shipment  or  as  a  storage  shipment! 
On  that  point  there  is  a  sharp  conflict  of  testimony.  The  complainant 
insists  that  the  grain  was  delivered  to  the  defendant  and  received  by 
it  for  immediate  shipment.  He  contends,  therefore,  that  it  was  held 
in  storage  by  the  defendant  only  for  its  own  convenience  and  because 
of  its  inability  to  supply  cars  to  move  it;  and  therefore  that  the 
defendant  had  no  right  to  make  any  charges  against  the  complainant 
either  for  storage  or  for  insurance.  The  defendant,  on  the  other  hand, 
asserts  that  it  reached  a  definite  understanding  with  the  complainant 
that  the  grain  was  to  be  received  as  a  storage  shipment  and  not  for 
immediate  shipment;  and  that  consequently  the  complainant  was 
liable  for  the  storage  and  insurance  charges. 

If  good  faith  be  attributed  to  all  the  witnesses  who  testified,  and  the 
record  does  not  warrant  us  in  not  doing  so,  it  is  apparent  that  the 
minds  of  the  parties  never  met  with  respect  to  this  transaction.  There 
can  be  no  doubt  that  the  agents  of  the  complainant  and  of  the  defend- 
ant, in  their  conference  on  October  26,  1906,  both  understood  that 
the  grain  could  not  immediately  go  forward.  But  a  careful  review  of 
the  whole  record  leads  us  to  the  conclusion  that  the  complainant| 
desiring  the  rye  as  soon  as  he  could  get  it,  understood  that  the  defend- 
ant would  receive  it  for  immediate  shipment — that  is  to  say,  for  ship- 
ment as  promptly  as  it  could  conveniently  supply  the  necessary  cars 
to  move  it  forward — and  that  the  defendant, on  the  other  hand,imder- 
stood  that  the  complainant  would  deliver  the  grain  to  it  as  a  storage 
shipment.  Counsel  for  the  defendant  admits  that  on  the  occasion  of 
that  conference  nothing  was  said  on  either  side  about  storage  charges; 
and  the  defendant's  division  freight  agent, referring  to  the  same  inter- 
view, says:  ''I  am  frank  to  say  that  the  question  of  storage  did  not 
occiur  to  me." 

In  a  letter  of  the  same  date  confirming  the  oral  understanding 
arrived  at  between  the  parties  the  complainant  states: 

It  is  also  understood  that  you  do  not  agree  to  furnish  cars  for  this  grain  in  any  stated 
time,  but  that  movements  will  be  made  as  rapidly  as  conditions  will  pennit. 

This  statement  is  a  fair  definition  of  the  phrase  ''as  for  inmiedlate 
shipment/'  as  understood  in  the  local  grain  trade  and  as  used  in  the 
tariff  schedule  of  the  defendant  then  in  force.  In  explaining  the 
distinction  between  an  immediate  shipment  and  a  storage  shipment 
counsel  for  the  defendant  on  argument  stated,  what  in  substance 
appears  in  its  published  tariff,  that  an  immediate  shipment  was  where 
the  grain  was  intended  to  go  straight  through  to  destination;  in  such 
case  no  delay  is  involved  except  for  the  convenience  of  the  railroad 
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in  providing  cars;  and  any  delay  therefore  is  at  its  expense  with 
respect  to  storage  and  insurance  charges.  In  the  case  of  a  storage 
shipment  the  grain  is  ordered  by  the  shipper  to  be  held  in  storage 
until  he  gets  ready  to  have  it  go  forward  and  so  orders.  There  la 
nothing  in  the  record  indicating  that  the  complainant  desired  the 
grain  to  be  held  in  storage  at  West  Fairporti  or  that  he  ever  so  ordered; 
on  the  contrary,  the  whole  record  indicates  his  desire  to  have  the  fje 
reach  its  eastern  destination  as  soon  as  possible. 

In  his  reply  to  the  letter  last  mentioned  the  freight  traffic  manager 
of  the  defendant,  under  date  of  October  27,  says: 

This  confirms  our  agreement  to  receive  the  60,000  bnahels  of  rye  tt  lUrport  and 
movement  of  the  same  to  Baltimore,  as  rapidly  as  ccmditiODS  permit.  •  •  •  U 
will  give  us  pleasure  to  do  the  best  possible  to  get  this  grain  forward,  but  can  pvomiM 

nothing  as  to  movement. 

This  expresses  with  fair  precision  the  obligation  of  the  defendant 
under  its  published  tariff  with  respect  to  a  cargo  of  grain  received  by 
it  ''as  for  immediate  shipment."  Without  further  order  from  the 
shipper,  which  is  an  essential  characteristic  of  grain  received  as  a 
storage  shipment,  the  defendant  in  this  letter  undertook  to  move  the 
rye  to  Baltimore  as  rapidly  as  it  could  supply  sufficient  carsfor  doing  so. 
On  November  10  the  defendant  advised  the  complainant  that  it  would 
be  impossible  to  move  any  grain  out  of  West  Fairport  until  Jannaiy 
1,  and  possibly  later,  and  that  ''if  you  can  make  other  arrangements 
*  *  *  it  would  suit  us  very  much  better  to  have  you  so  provide." 
To  this  the  complainant  replied  on  November  13  that  he  had  arranged 
to  ship  the  rye  by  vessel  from  Manitowoc  on  the  15th,  and  that  a 
change  of  plans  would  therefore  be  impracticable.  The  lettergoes  on 
to  say : 

We  beg  again  to  state  that  it  is  not  necessary  that  this  rye  be  shipped  aU  at  one  time 
and  that  reasonably  prompt  movement  of  a  few  cars  at  a  time  is  aU  that  is  desired. 

Then  follow  other  telegrams  and  letters,  all  of  which,  assuming  as 
we  do  that  there  was  a  misunderstanding  between  the  parties  at  the 
original  personal  interview,  are  entirely  consistent  with  the  com- 
plainant's theory  that  the  defendant  received  the  grain  for  imme- 
diate shipment  -that  is  to  say,  as  soon  as  it  could  furnish  the  cars. 
Apparently  it  was  not  until  November  19,  two  days  after  the  grain 
had  been  taken  into  the  defendant's  elevator,  that  the  existence  of  a 
misunderstanding  on  the  question  of  storage  charges  first  dearly 
developed.  In  a  letter  under  date  of  November  24,  intended  to  con- 
firm that  interview,  the  complainant  states  his  understanding  that 
the  rye  was  to  be  handled  without  expense  to  him  for  stora/ere.  To 
this  the  defendant  repUed  on  November  27,  saying: 

We  can  not  put  any  other  construction  on  movement  of  this  rye  than  that  it  is  a 
storage  and  not  an  immediate  shipment  lot,  consequently  subject  to  conditions  gov- 
erning storage  grain. 
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Without  undertaking  to  analyze  in  detail  all  the  correspond* 
cnce  between  the  parties  or  to  examine  further  the  testimony 
supplementing  it,  we  are  satisfied  that  although  the  shortage  in  the 
defendant's  car  equipment  and  the  probability  that  the  movement  of 
the  rye  to  destination  would  be  delayed  for  some  time  were  perfectly 
understood  by  the  complainant,  there  was  nevertheless  no  definite 
and  clear  understanding  between  the  parties  as  to  whether  the  grain 
was  to  be  received  by  the  defendant  for  immediate  shipment  or  as  a 
storage  shipment,  as  those  terms  are  used  in  the  defendant's  pub- 
lished tariff. 

As  the  minds  of  the  parties  did  not  meet  with  respect  to  the  nature 
of  the  transaction,  on  what  theory  may  we  arrive  at  a  solution  of  the 
controversy?  Rule  2  of  the  tariff  referred  to  provides  that  "grain  will 
be  considered  as  for  immediate  shipment  (as  promptly  as  car  supply 
will  permit),  unless  otherwise  ordered."  In  the  absence  of  a  definite 
understanding  between  the  parties  as  to  whether  it  was  to  be  an  inw 
mediate  shipment  or  a  storage  shipment,  we  think  that  this  rule  must 
be  applied.  Certainly  it  can  not  be  said  that  the  complainant  desired 
or  affirmatively  ordered  the  grain  to  be  held  at  West  Fairport.  And  the 
mere  fact  that  he  understood  that  tlicre  would  bo  a  delay  in  getting 
cars  to  move  the  rye  out  of  West  Fairport  does  not  of  itself  justify 
us  in  holding  that  he  agreed  that  the  defendant  would  receive  it  as  a 
storage  shipment  and  not  for  immediate  shipment.  A  storage  ship- 
ment under  the  rule  referred  to  not  only  implies  an  affirmative  onler 
by  the  shipper  to  hold  the  grain  in  storage  at  West  Fairport,  but  it 
requires  an  affirmative  order  for  loading  it  out  of  the  elevator  and 
moving  it  forward  to  destination.  Certainly  the  complainant  did  not 
order  the  grain  held  in  storage,  and  the  record  shows  that  the  defend- 
ant undci-stood  tliat  it  was  at  liberty  at  any  time  after  receiving  the 
grain  to  move  it  out  at  its  own  convenience,  and  without  further  orders 
from  the  complainant. 

After  carefully  considering  the  whole  record  we  have  come  to  the 
conclusion  that  under  rule  2  of  the  tariff  and  in  the  absence.of  a  defi- 
nite understanding  between  the  parties,  the  defendant  must  be  held 
to  have  received  the  complainant's  r3''e  as  for  immediate  shipment; 
for  it  is  not  affirmatively  shown  to  have  been  ''otherwise  ordered" 
by  the  complainant  as  provided  in  that  rule.  Having  received  the 
grain  for  immediate  shipment  the  defendant  was  under  the  obliga- 
tion, according  to  the  tenns  of  its  tariff  schedule,  to  supply  cars  for 
the  forward  movement  as  rapidly  as  its  convenience  would  permit, 
and  in  the  meantime  to  insure  and  store  the  grain  at  its  own  expense. 
This  view  requires  us  also  to  hold  that  the  $488.61  paid  by  the  com- 
plainant to  defendant  in  order  to  secure  the  deUvery  of  the  grain  to  him 
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at  destinatioQ  was  an  OTcrcharge  and  must  be  repaid  to  tht>  com- 
plainant.  It  is  proper  to  add  that  the  defendant's  tariff  then  in  force 
covering  the  storage  and  insurance  of  ex-lake  grain  at  West  F airport, 
was  not  a  lawful  tariif  in  that  while  providing  for  storage  it  failed  to  fix 
the  amount  of  the  storage  charges  or  to  establish^  by  reference  to 
other  tariffs  or  otherwise,  any  specific  basis  for  estimating  the  charges* 
The  tariff  now  in  force  in  that  behalf  is  defective  in  the  same  respect 
and  ought  immediately  to  be  amended  in  its  present  form  the  tariff 
is  unlawful. 

An  order  will  be  entered  in  accordance  with  these  conclusions- 
is  i,  a  a  Hep. 
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No.  1235. 
TOPEKA  BANANA  DEALERS'  ASSOCIATION 


ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY;  ILLI- 
NOIS CENTRAL  RAILROAD  COMPANY;  MOBILE  &  OfflO 
RAILROAD  COMPANY;    NEW  ORLEANS  &  NORTHEAST- 
ERN RAILROAD  COMPANY;    MISSOURI  PACIFIC  RAIL. 
WAY  COMPANY;    WABASH  RAILROAD  COMPANY;    CHI- 
CAGO, BURLINGTON  &  QUINCY  RAILROAD  COMPANY 
CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 
ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 
UNION  PACIFIC  RAILROAD  COMPANY,  AND  LOUXSYHJiE 
&  NASHVILLE  RAILROAD  COMPANY. 


No.  1236. 
MISSOURI  VAI.LEY  BANANA  DEALERS'  ASSOCIATION 


ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY;  ILLI- 
NOIS CENTRAL  RAILROAD  COMPANY;  MOBILE  &  OHIO 
RAILROAD  COMPANY;  NEW  ORLEANS  &  NORTHEAST- 
ERN RAILROAD  COMPANY;  MISSOURI  PACIFIC  RAIL- 
WAY COMPANY;  WABASH  RAILROAD  COMPANY;  CHI- 
CAGO, BURLINGTON  &  QUINCY  RAILROAD  COMPANY, 
AND  LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY. 


No.  1332. 
MISSOURI  &  KANSAS  SHIPPERS'  ASSOCIATION 


ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY;  ILLI- 
NOIS CENTRAL  RAILROAD  COMPANY;  MOBILE  &  OHIO 
RAILROAD  COMPANY;  NEW  ORLEANS  &  NORTHEAST- 
ERN RAILROAD  COMPANY;  LOUISVILLE  &  NASHVILLE 
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RAILROAD  COMPANY;  MISSOURI  PACIFIC  RAILWAY 
COMPANY;  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY,  AND  MISSOURI,  KANSAS  &  TEXAS  RAILWAY 
COMPANY. 


SubmiUed  May  15, 1908.    Decided  June  t,J90S. 


1.  Defendants'  rule  of  assessing  charges  on  the  weight  of  bananas  at  point  of  origin 

instead  of  on  the  weight  of  the  fruit  at  destination  is  not,  under  the  circum- 
stances of  the  case,  unjust  and  unreasonable. 

2.  The  fbcing  of  the  minimum  weight  at  20,000  pounds  on  shipments  of  bananan  from 

New  Orleans  and  Mobile  to  points  west  of  the  Mississipi^i  River,  while  aaseaslng 
a  minimum  weight  of  18,000  pounds  to  Chicago  and  points  east  of  the  river, 
does  not  result  in  undue  discrimination,  as  it  appears  that  such  difference  in 
minima  is  made  to  meet  competition  through  Baltimore  and  that  cars  of  bananas 
from  New  Orleans  and  Mobile  are  usually  loaded  from  2,0^  to  4,000  pounds 
in  excess  of  the  20,000-pound  minimum. 

8.  Complaint  that  section  4  of  the  act  is  violated  in  that  a  lesser  rate  is  diaiged  on 
bananas  from  New  Orleans  to  Burlington,  Iowa,  than  to  Kansas  City,  an  inter- 
mediate point,  is  not  sustained,  as  the  joint  rate  quoted  via  Kansas  City  is  a 
paper  rate  on  which  the  traffic  does  not  move,  the  bananas  destined  for  Bur- 
lington moving  through  St.  Louis. 

4.  Defendants'  banana  rates  from  Mobile  and  New  Orleans  to  Kansas  City  and  adja> 
cent  points  are  not  found  to  be  unreasonable. 

C,  W,  Durbin  for  complainants. 

Ed,  Baxter  and  8.  F,  Andrews  for  Illinois  Central  Raflroad  Com- 
pany, Mobile  &  Ohio  Railroad  Company,  New  Orleans  &  North- 
eastern Railroad  Company,  and  Louisville  &  Nashville  Railroad 
Company. 

J,  L.  Colemun,  T.  J,  Norton,  and  J,  R.  Koontz  for  Atchison,  Topeka 
&  Santa  Fe  Railway  Company. 

E.  B.  Peirce  for  St.  Louis  &  San  Francisco  Railroad  Company,  and 
Chicago,  Rock  Island  &  Pacific  Railway  Company. 

e/.  O.  Jeffery  for  Missouri  Pacific  Railway  Company, 

N.  S.  Brown  for  Wabash  Railroad  Company. 

Hale  Ilolden  for  Chicago,  Burlington  &  Quincy  Railroad  Company. 

W.  D,  Groseclose  for  Missouri,  Kansas  &  Texas  Railway  Company. 

n.  A.  Scandrett  for  Union  Pacific  Railroad  Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

These  tliree  cases,  which  were  heard  together,  call  in  question  the 
rates  and  practices  of  the  defendant  carriers  touching  the  transport 
tation  of  bananas  from  the  ports  of  New  Orleans  and  Mobile  to 
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Kansas  City,  Mo.,  and  adjacent  points.  The  specific  matteis  of 
complaint  are  these: 

First.  That  defendants'  rule  of  assessing  freight  charges  on  the 
weight  of  bananas  at  point  of  origin  instead  of  assessing  same  on  the 
weight  of  the  fruit  at  destination  is  unjust  and  unreasonable. 

Second.  That  the  fixing  of  the  minimum  weight  at  20,000  pounds 
west  of  the  Mississippi  River,  while  assessing  a  minimum  weight  of 
18,000  pounds  to  Chicago  and  points  east  of  the  river,  is  an  unjust 
discrimination,  and  that  the  minimum  weight  west  of  the  river  should 
be  fixed  at  18,000  pounds. 

Third.  That  section  4  of  the  act  is  violated  in  that  a  lesser  rate  is 
charged  to  Burlington,  Iowa,  than  to  Kansas  City,  an  intermediate 
point. 

Fourth.  That  rates  on  bananas,  carloads,  from  New  Orleans  and 
Mobile  to  Kansas  City,  lola.  Parsons,  Topeka,  and  Hutchinson^!! 
in  the  state  of  Kansas,  are  unreasonable  per  se  and  as  compared  with 
the  rates  to  other  points. 

The  rates  complained  of  are,  in  cents  per  100  pounds,  as  follows: 
To  Kansas  City,  63  cents;  lola  and  Parsons,  73  cents,  and  Topeka  and 
Hutchinson,  80  cents. 

Fifth.  Reparation  is  asked  on  past  shipments. 

It  is  necessary  to  a  proper  understanding  of  the  issues  involved 
in  these  cases  to  present  in  a  general  way  the  method  bj  wliich 
bananas  reach  the  various  points  of  final  destination  in  the  middle 
west. 

Some  years  ago  there  was  organized  a  company,  referred  to  some- 
times as  the  Fruit  Dispatch  Company  and  at  other  times  as  the 
United  Fruit  Company,  which  has  acquired  practical  control  of  the 
banana  business  reaching  the  United  States  through  the  ports  of 
New  Orleans  and  Mobile.  There  are  some  independent  firms  at 
each  of  these  ports,  but  so  far  as  the  evidence  discloses  they  do  only 
a  very  small  portion  of  the  total  business. 

Bananas  are  imported  from  two  general  sections  of  the  semi- 
tropics.  Those  entering  the  eastern  ports,  such  as  Savannah  and 
Baltimore;  come  from  Jamaica,  Cuba,  and  other  West  Indian  islands, 
while  those  coming  to  the  Gulf  ports  are  almost  exclusively  from 
Central  America.  The  bananas  produced  in  these  two  sources  of 
supply  (lilFer  in  that  the  latter  are  much  heavier  than  the- former. 
The  boats  of  the  fruit  company  reach  both  New  Orleans  and  Mobile, 
and  there  the  bananas  are  loaded  on  special  trains  which  are  in  wait- 
ing and  are  hurried  to  final  destination  on  the  fastest  schedule 
applied  to  any  freight  traffic  moving  over  defendants'  lines — a  sched- 
ule faster  than  obtains  as  to  many  passenger  trains.  The  schedule 
calls  for  an  average  movement  of  21  miles  per  hour,  which,  with 
stops  for  inspection  and  other  delays,  requires  a  train  movement  in 
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excess  of  30  miles  per  hour.  The  average  time  between  New 
Orleans  and  Kansas  City,  a  distance  of  879  miles,  is  between  fifty-five 
and  sixty  hours.  About  one-third  as  many  bananas  are  imported 
through  Mobile  as  th)*ough  New  Orleans.  The  Illinois  Central  and 
the  New  Orleans  &  Northeastern  are  the  originating  roads  at  New 
Orleans,  and  of  these  two  the  Illinois  Central  does  much  the  larger 
business  and  gives  especial  attention  and  service  to  the  banana  traffic. 
Out  of  Mobile  the  Mobile  &  Ohio  is  the  originating  road.  All  origi- 
nating lines  through  both  ports  necessarily  give  substantially  t^e 
same  service  and  apply  the  same  rates  to  northern  destinations  in 
order  to  participate  in  this  traffic. 

Both  roads  have  made  an  extraordinary  effort  to  handle  these 
bananas  promptly  after  the  arrival  of  the  fruit  company's  boats 
and  to  carry  them  to  destination  without  the  necessity  for  refrig- 
eration. The  Illinois  Central  has  set  apart  for  its  banana  traffic  at 
New  Orleans  a  wharf  owned  by  the  city,  which  makes  a  dockage 
charge  for  each  boat  discharging  cargoes.  To  handle  the  business 
promptly,  the  railroad  has  seven  tracks  which  reach  to  the  wharf, 
and  the  train  of  cars  is  broken  up  and  placed  on  these  different, 
tracks,  so  that  the  loading  may  proceed  rapidly.  The  ships  are 
unloaded  in  some  instances  by  an  apparatus  in  the  form  oi  an  end- 
less belt  with  pockets,  which  pass  down  into  the  hold  of  the  vessel 
and  then  out  between  the  cars,  the  bananas  being  taken  off  of  this 
endless  belt  as  they  pass  the  car  into  which  they  are  to  be  loaded. 
The  cars  used  in  transporting  bananas  must  be  dean  and  odorless, 
and  if  ireight  which  leaves  an  odor,  such  as  pork,  veal,  or  cheese, 
has  been  moved  south  therein  they  have  to  be  thoroughly  scrubbed 
and  then  set  aside  in  the  yards  to  dry,  which  process  takes  several 
days.  False  floors  are  placed  in  the  cars  at  a  cost  of  about  $6 
each,  and  these  floors  need  frequently  to  be  renewed.  The  pur- 
chaser of  bananas  in  the  northern  destinations  pays  for  them  at  the 
rate  of  $2  per  100  pounds,  or  $400  per  car,  based  on  the  weight 
in  the  car  at  the  port.  One  of  the  conditions  upon  which  sales  are 
made  by  the  fruit  company  is  that  "the  certificate  of  the  official 
weigher  respecting  the  weight  of  the  bananas  or  the  fruit  in  any 
p:iven  cars  or  shipment  at  the  seaboard  shall  be  final  and  con- 
clusive upon  both  partjes;"  that  is,  the  fruit  company  and  the  con- 
signee. The  railroad  charges  are  based  upon  the  same  weight.  It 
becomes  necessary,  therefore,  to  have  the  cars  correctly  weighed,  and 
to  accomplish  this  two  weighers  are  designated — one  the  public 
weigher  of  the  city  of  New  Orleans,  holding  a  certificate  from  the 
New  Orleans  Board  of  Trade  and  bonded  to  that  corporation,  who 
represents  the  fruit  company;  the  other  an  appointee  ot  the  South- 
em  Weighing  Association,  who  is  assigned  for  this  work  and  who  is 
paid  by  that  association.    The  cars  are  taken  to  the  scales  and 
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weighed  singly,  each  car  being  uncoupled  from  the  balance  of  the 
train  when  on  the  scales.  The  empty  weight  is  written  on  a  tag 
and  attached  to  the  car,  which  is  then  placed  on  the  banana  dock 
for  loading.  When  loaded  the  train  is  again  moved  to  the  scales 
and  each  car  weighed  separately,  the  net  weight  being  thus  ascei^ 
tained.  These  scales  are  inspected  officially  by  the  city  of  New 
Orleans  twice  a  month. 

These  special  banana  trains  are  placed  at  the  wharf  upon  notice 
received  by  the  railroad  from  the  fruit  company  that  a  ship  bearing 
bananas  is  expected  at  a  certain  time.  Sometimes  there  are  as 
many  as  five  train  loads  of  fruit  in  a  single  ship  and  the  trains  may 
leave  the  wharf  at  intervals  of  one  hour  on  the  same  morning.  The 
bananas  are  all  handled  in  standard  ventilator  refrigerator  cars  (of 
which  the  Elinois  Central  owns  2,800),  and  by  careful  ventilation  the 
cost  of  icing  is  saved.  These  cars  are  gathered  at  New  Orleans  ready 
to  be  put  in  service  at  an  hour's  notice  to  move  the  bananas  to 
the  north,  because  it  is  essential  that  they  move  immediately,  and 
when  they  begin  moving  the  movement  must  be  continuous  or  the 
bananas  will  **cook/'  owing  to  the  heat  given  off  by  the  banana 
itself.  Bananas  move  north  in  train  loads  of  25  or  30  cars.  If  the 
train  loses  time  on  one  division,  the  train  dispatcher  is  authorized  to 
increase  the  speed  on  the  next  or  subsequent  divisions  in  order  to 
make  up  the  lost  time,  provided  it  may  be  done  with  safety.  There 
is  carried  with  every  train  at  least  one  messenger  (for  whom  no  charge 
is  made),  and  generally  two,  one  going  with  the  train  destined  to 
Chicago  and  the  other  to  Kansas  City  when  the  train  is  divided  at 
Grenada,  a  point  about  100  miles  south  of  Memphis.  Other  messen- 
gers may  be  put  on  parts  of  trains  as  they  leave  the  main  line  north 
of  Grenada,  as  some  of  the  bananas  are  destined  to  St.  Liouis  and 
points  between  the  Mississippi  and  Missouri  rivers.  These  messen- 
gers are  carried  free  upon  the  banana  trains  and  are  returned  on 
passenger  trains  without  charire. 

Cars  of  banatias  leave  New  Orleans  generally  unbilled  as  to  destina- 
tion. The  railroad,  under  an  arrangement  made  with  the  fruit  com- 
pany, accepts  consignment  as  they  proceed  upon  their  northern  jour- 
ney. As  the  train  goes  north  the  cars  receive  their  ultimate  con- 
signment, and  at  Mempliis,  where  the  Illinois  Central  and  St.  Louis  ft 
San  Francisco  systems  meet,  the  train  is  generally  divided,  about  10 
cars  on  an  average  going  over  the  latter  line  to  Kansas  City  and 
beyond  and  the  balance  proceeding  to  the  north  over  the  IllinoisCentnl, 
to  Chicago  and  other  points.  The  St.  Louis  &  San  Francisco  gives  a 
similar  expedited  train  service  to  that  extended  by  the  Blinois  Cential 
and  maintains  what  Js  known  as  a  banana  shed  at  Springfield,  Mo., 
which  is  said  to  have  cost  $100,000  and  which  is  used  for  either  codl- 
ing or  heating  the  bananas,  as  may  be  necessary.    No  special  service 
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is  rendered  at  the  destination  points  other  than  to  make  deliyeiy  as 
expeditious  as  possible. 

With  this  general  survey  of  the  method  employed  in  the  handling 
of  this  traffic,  which  over  the  Illinois  Central  in  the  year  1907 
amounted  to  some  14,000  cars,  between  three  and  four  thousand 
of  which  went  west  over  the  St.  Louis  &  San  Francisco,  we  pass  to 
consideration  of  the  specific  grounds  of  complaint  above  set  forth. 

First.  That  defendants'  rule  of  assessing  freight  charges  on  the 
weight  of  the  bananas  at  point  of  origin  instead  of  assessing  same 
on  the  weight  of  the  fruit  at  destination  is  unjust  and  unreasonable. 

The  testimony  shows  that  complainants  have  weighed  a  consider' 
able  number  of  carloads  of  bananas  upon  their  reaching  destination, 
and  according  to  these  weights  there  appears  to  be  a  shrinking  vary- 
ing from  200  to  3,000  pounds,  or  an  average  of  about  600  pounds 
per  car,  from  the  weight  upon  which  the  rate  is  paid.  These  weights 
were  ascertained  by  imloading  the  bananas  into  wagons  and  hA-nling 
them  through  the  streets  to  public  scales  where  weight  was  ascei^ 
tained.  This  procedure  required  nutny  trips  from  the  car  to  the 
scales,  and  no  representative  of  the  railroad  was  present  at  the  time 
of  the  weighing.  It  is  manifest  that  the  official  weighers'  report 
could  only  cover  the  bananas  that  reached  the  scales,  and  neces- 
sarily the  weight  is  more  or  less  liable  to  diminution  from  many 
causes.  There  is  no  dispute  but  that  bananas  actually  shrink  in 
weight  about  2  per  cent  between  New  Orieans  and  Kansas  City, 
the  extent  depending  entirely  upon  the  length  of  time  in  transit. 
The  complainants  contend  in  this  regard  (1)  that  the  weights  are 
not  correctly  ascertained  at  New  Orleans,  and  (2)  the  complainants 
should  not  be  charged  on  the  weight  at  the  point  of  origin  because 
of  the  admitted  shrinkage. 

Considering  the  first  of  these  contentions,  the  Commission  can  not 
P'^rceive  how  it  is  practicable  to  more  correctly  weigh  the  fruit  than 
by  the  method  employed  at  New  Orleans,  and  the  fruit  is  weighed 
in  the  same  manner  at  Mobile.  How  two  weighers  more  independent 
of  each  other  could  be  seciwed  is  not  known.  One  is  practically  a 
direct  representative  of  the  consignor  from  whom  the  complainants 
purchase  fruit,  the  other  is  an  official  appointed  by  the  Southern 
Weighing  Association,  of  which  the  defendants  are  members.  No 
complaint  is  made  as  to  the  manner  of  the  actual  weighing,  but  it  is 
intimated  that  the  weights  are  not  correctly  reported.  There  was  no 
proof  of  this,  but  it  seems  to  have  been  assumed  because  of  the 
alleged  difference  in  weights  at  point  of  origin  and  point  of  destina- 
tion. While  it  is  possible  that  these  weighers  may  be  corrupted  into 
making  false  returns,  the  same  is  equally  true  of  the  weighing  at  des- 
tination. Since  these  cars  are  destined  to  different  points  throughout 
the  entire  country  after  leaving  New  Orleans  it  would  be  a  practical 
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impossibility  for  the  railroad  to  have  a  representative  at  each  unload- 
ing point.  It  is  true  that  cattle  are  weighed  at  destination  rather 
than  at  origin,  and  this  practice  is  based  upon  exactfy  the  same 
reasons  that  bananas  are  weighed  at  point  of  origin  instead  of  des- 
tination. In  both  cases  the  weight  is  ascertained  where  the  can 
arc  concentrated.  Cattle  originate  at  local  points  in  the  coantrj 
where  there  are  no  scales  and  are  practically  all  destined  to  great 
terminals,  such  as  Omaha,  Kansas  City,  St.  LouiSi  and  ChicagOi 
where  accurate  scales  are  to  be  found. 

.  As  to  the  second  contention,  that  an  allowance  should  be  made  for 
the  shrinking  of  the  bananas,  we  can  not  sustain  the  position  of  the 
complainants.  It  is  true  that  an  allowance  is  made  in  a  shipment  of 
live  stock  and  some  other  freight,  but  whether  the  practice  accom- 
plishes any  good  purpose  is  questionable.  The  shrinkage  of  freight  in 
transit  is  one  of  the  elements  which  should  be  considered  in  the  fixing 
of  the  rate.  At  most  the  shrinkage  is  a  matter  of  estimation.  And 
it  appears  from  the  testimony  on  the  record  that  bananas  on  the 
road  four  days  shrink  almost  twice  as  much  as  thej  do  when  on 
the  road  only  two  days.  To  be  accurate,  the  sluinkage  would  be 
different  at  different  points  of  destination  based  upon  the  distance 
from  the  point  of  origin. 

Second.  The  fixing  of  the  minimum  weight  of  20,000  pounds  west 
of  the  Mississippi  River,  wliile  assessing  a  minimum  weight  of  18|000 
at  Chicago  and  points  east  of  the  river,  is  an  unjust  discriminationi 
and  the  minimum  weight  west  of  the  river  should  be  fixed  at  18,000 
pounds. 

As  said  before,  bananas  coming  through  the  port  of  Baltimore 
originate  in  Cuba,  Jamaica,  and  the  West  Indies  generally  and  an 
much  lighter  than  those  coming  through  the  Gulf  ports.  It  ia  prac- 
tically impossible  to  load  more  than  18,000  pounds  of  the  former  fruit 
in  the  ordinary  car,  while  there  is  no  difficulty  in  loading  Central 
American  bananas  in  excess  of  a  20,000-pound  minimum.  It  is  this 
difference  in  the  weight  of  the  fruit  that  accounts  for  the  different 
minima  east  and  west  of  the  Mississippi  River,  and  the  minimum  from 
New  Orleans  to  Chicago  is  made  18,000  poimds  to  meet  the  competi- 
tion through  Baltimore.  As  a  matter  of  fact,  the  ISyOOO-pound 
minimum  at  Chicago  has  no  effect  upon  the  business  from  New 
Orleans.  The  record  shows  that  of  100  cars  from  New  Orleans  to  Chi- 
cago between  S<^ptember  27,  1907,  and  January  2,  1908,  being  all  the 
cars  received  via  the  Illinois  Central  during  that  period,  the  ayenge 
loading  was  21 ,957  pounds.  Twenty  cars  received  via  the  Mobile  ft 
Ohio  at  the  same  time  averaged  21,185  pounds.  Complainants  in  one 
of  their  exhibits  (offered  for  the  purpose  of  indicating  the  difference 
between  the  weight  at  point  of  origin  and  the  unloading  weight)  show 
that  out  of  32.  cars  there  was  not  one  which  weighed  under  20,000 
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pounds.  Several  of  complainants'  witnesses  inspected  the  wai^iing 
of  cars  at  New  Orleans  and  testified  as  to  three  of  them  that  one 
weighed  22,700,  the  second  24,900,  and  the  third  23,900. 

It  further  appears  that  the  complainants  who  buy  from  the  Fruit 
Dispatch  Company  have  to  sign  a  contract  for  two  years  to  make  all 
of  their  banana  purchases  from  that  company,  and  if  they  buy  from 
any  other  source  such  company  will  refuse  to  supply  them  in  the 
future.  Every  banana  dealer  placed  on  the  witness  stand  testified 
that  the  Fruit  Dispatch  Company  absolutely  controlled  the  situation 
and  loaded  what  weight  it  pleased  into  the  cars  regardless  of  the 
wishes  of  the  consignees.  One  witness,  being  asked,  ''Have  you  any 
explanation  of  why  they  (the  Fruit  Dispatch  Company)  load  these 
cars  heavier  than  the  minimum  which  they  prefer?"  said:  ''No; 
unless  they  just  want  to  sell  just  that  much  more  fruit.  They  import 
the  fruit  and  want  to  sell  it  and  put  all  they  can  in  the  car."  Another 
witness  said:  ''The  trust  usuidly  takes  pains  to  load  them  to  the 
minimum  and  a  good  deal  more,  if  we  don't  kick  about  it." 

From  this  undisputed  testimony  it  appears  that  the  cars  are  loaded 
from  2,000  to  4,000  poimds  in  excess  of  the  present  minimum  of 
20,000  pounds,  and  that  even  if  an  18,000-pound  minimum  is  pre- 
scribed the  complainants  could  not  avail  themselves  of  it.  It  would 
therefore  be  idle  for  the  Commission  to  order  a  reduction  in  the 
minimum. 

Third.  That  section  4  of  the  act  is  violated  in  that  a  lesser  rata 
is  charged  to  Burlington,  Iowa,  than  to  Elansas  City,  an  intermediate 
point  over  a  through  route. 

The  complaint  here  is  that  bananas  move  from  New  Orleans 
through  Kansas  City  to  Burlington,  Iowa,  and  that  the  Kansas  City 
rate  is  higher  than  that  to  Burlington.  There  is  a  joint  rate  quoted 
in  the  tariffs  to  Burhngton  via  Kansas  Qty,  but  no  bananas  seem  to 
have  ever  moved  over  that  route.  It  is  nothing  more  than  a  paper 
rate,  bananas  destined  for  Burlington  moving  through  St.  Louis. 

Fourth.  That  the  rates  to  Kansas  Qty,  lola.  Parsons,  Topeka, 
and  Hutchinson  are  unreasonable  per  ae  and  as  compared  with  the 
rates  to  other  points. 

The  rates  in  efFect  with  the  distances  via  the  Illinois  Central  and 
connections  and  the  rate  per  ton  per  mile  from  New  Orleans  to  the 
five  cities,  the  rates  to  which  are  complained  of,  are  as  follows: 


To- 

Rate 
per  100 

Dto- 
tanoe. 

Rate  per 

KftriRi^s  nity ,,,    ,           ....... 

Genu. 
88 
78 
78 
80 
80 

879 
821 

917 
991 

Gem. 
0.014S 

lola 

.0178 

Parsons 

.0178 

Topeka 

.0109 

Hutchinson 

.0101 

13  I.  C.  C.  Rep. 


628  INTERSTATE  COMMERCE   COMMISSION  BBPOBXB. 

From  Mobile  the  rates  are  the  same  and  the  distances  substantiaUy 
the  same. 

As  previously  stated,  the  bananas  delivered  at  these  points  originate 
on  the  Illinois  Central  or  the  New  Orleans  &  Northeastern  at  New 
Orleans,  and  on  the  Mobile  &  Ohio  at  Mobile.  These  lines  deliver 
the  cars  destined  to  Kansas  points  to  the  St.  Louis  &  San  Francisco 
either  at  Memphis  or  Tupelo,  and  they  are  thence  hauled  over  the 
Frisco  Line  on  a  special  schedule  to  Kansas  City.  The  cars  destined 
for  Topeka  are  at  Kansas  City  delivered  either  to  the  Rock  Island  or 
other  connecting  carriers;  those  destined  for  Hutchinson  go  either 
via  Kansas  City  and  over  the  Rock  Island  or  are  diverted  at  Fort 
Scott  to  another  branch  of  the  Frisco  System,  over  which  they  are 
hauled  to  Burrton,  Kans.,  and  there  delivered  to  the  Santa  Fe^  for 
Hutchinson. 

Cars  for  lola  are  turned  over  at  Fort  Scott  to  the  Missouri  Pacific, 
and  those  for  Parsons  are  diverted  at  Fort  Scott- and  reach  destinsr 
tion  over  the  lines  of  the  St.  Louis  &  San  Francisco.  The  63-cent 
Kansas  City  rate  appUes  to  other  points,  such  as  Carthage,  Pittsburg, 
Joplin,  Fort  Scott,  and  St.  Joseph.  The  80-cent  Topeka  rate  is  a 
blanket  rate  which  runs  a  distance  of  160  miles  from  Topeka  to  Hutch- 
inson, Salina,  and  Wichita.  The  privilege  is  extended  under  a  tariff 
provision  of  stopping  a  car  in  transit  at  one  additional  point  upon 
a  charge  of  $5  per  car  to  partially  unload.  This  extends  the  benefit 
of  the  carload  rate  plus  $5  upon  a  less  than  carload  lot  to  one  inter- 
mediate point. 

The  routes  via  which  bananas  move  from  New^  Orleans  to  Kansas 
City  are  via  Illinois  Central  Railroad  to  Memphis,  thence  via  the 
Frisco  to  Kansas  City,  or  via  the  New  Orleans  &  Northeastern  Railroad 
to  Meridian,  thence  via  the  Mobile  &  Ohio  to  Tupelo,  and  thence  to 
Kansas  City  via  the  Frisco.  From  Mobile  they  move  via  the  Mobile 
&  Ohio  to  Tupelo,  and  thence  via  the  Frisco.  The  distance  by  these 
roads  from  New  Orleans  to  Memphis  via  the  Illinois  Central,  395 
miles;  Memphis  to  Kansas  City  via  the  Frisco,  487  miles;  New 
Orleans  to  Meridian  via  New  Orleans  &  Northeastern,  196  miles; 
Meridian  to  Tupelo  via  the  Mobile  &  Ohio  Railroad,  144  miles; 
from  Mobile  the  distance  to  Tupelo  is  279  miles;  from  Tupelo  to 
Kansas  City,  589  miles. 

The  rates  via  the  Illinois  Central  with  the  distances  and  the  rate 
per  ton  mile  from  New  Orleans  to  Chicago,  Burlington,  St.  Louis, 
Memphis,  and  Louisville  are  as  follows: 
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Chlcago 

Burlington. 
St.  Louis... 

Memphis 

Louisville... 
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The  46-cent  rate  to  Chicago  and  the  63-cent  rate  to  Kansas  City 
have  been  continuously  in  effect  certainly  since  1893  and  probably 
longer.  The  rate  to  Biurlington  was  also  46  cents  tmtil  January  16, 
1907,  when  it  was  raised  to  62  cents.  The  rate  from  Baltimore  to 
Chicago  is  47  cents;  and  it  is  claimed  that  the  Chicago  rate  from  Now 
Orleans  is  made  to  meet  the  competition  from  Baltimore,  but  it  is 
admitted  that  there  is  no  such  competition  at  the  Mississippi  River 
points  and  west  thereof.  The  rate  from  Baltimore  to  Louisrille  is 
47  cents,  as  compared  with  the  39-cent  rate  from  New  Orleans  to  Louis^ 
yille,  and  from  Baltimore  to  St.  Louis  63  cents,  as  compared  with  43 
cents  from  New  Orleans  to  St.  Louis.  It  is  evident,  therefore,  that 
the  latter  rates  are  not  made  to  meet  the  competition  from  Balti-^ 
more,  and  hence  may  be  termed  ''voluntary"  rates. 

The  banana  traffic  of  the  Illinois  Central  has  increased  from  about 
8,000  cars  in  1893  to  14,600  cars  in  1907,  and  yielded  a  gross  revenue 
of  $1,153,647.30  for  the  fiscal  year  ending  Jtme  30,  1907. 

Both  the  Illinois  Central  and  Mobile  &  Ohio  submit  statements 
of  what  they  term  the  ''special  cost"  of  handling  the  banana  busi- 
ness. This  cost  on  the  Illinois  Central-Frisco  route  was  figured  to  be 
$39.35  pier  car,  and  covered  the  following  items :  Interest  on  the  termi- 
nal investment  at  New  Orleans,  maintenance  and  improvement,  car 
mileage  (including  the  entire  mileage  from  New  Orleans  to  Kannaa 
City  at  1  cent  per  mile),  loading  expenses,  wharfage,  floors  and  racksi 
cleaning  of  docks,  slatting  cars,  clerical  hire,  and  weighing  cars.  Tbm 
Mobile  &  Ohio  figures  the  same  expenses  to  be  $29.52.  These  so-called 
extra  services  given  to  bananas  manifestly  include  all  cost  and  expense 
to  the  railroad  of  every  character  excepting  the  actual  cost  of  haul- 
ing the  car.  But  the  greater  part  of  these  services  is  such  as  must 
necessarily  be  given  to  any  freight  of  a  perishable  nature  handled  in 
large  quantity ;  and  most  of  them  are  services  required  as  to  all  freight. 

The  manner  in  which  the  Illinois  Central  estimates  the  extra  cost 
of  handling  bananas  at  New  Orleans  is  given  in  the  following  table: 

Interest  on  land  improvements  and  fixtures $20, 434. 06 

Depreciation  and  repairs 20,  S86. 15 

Loss  and  damage  claims 20, 000. 00 

Killing  of  one  messenger 4, 500. 00 

Total  expense  i>er  annum 65,  S20. 20 

As  the  Illinois  Central  handled  during  the  last  three  years  an  aver- 
age of  13,000  cars  per  year,  the  extra  expenses  are  appraised  per  car 

as  follows: 

Average  cost  above  shown,  per  car |5. 06 

Car  mileage 17. 58 

Loading  expense 6.00 

Wharfage 3. 60 
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Floors  and  racks $5.00 

Cleaning  docks 26 

Slatting  cars ". 60 

Clerical  hire .26 

Weighing  cars 1.00 

Total  expense  at  New  Oceans S9.35 

From  one  of  the  exhibits  of  defendants  it  appears  that  an  a  car  of 
bananas  weighing  20,000  pounds  the  earnings  are  S126  between  New 
Orleans  and  Kansas  City.  After  paying  the  bridge  charge  of  S4  at 
Memphis,  the  earnings  are  divided  as  follows: 

Illinois  Central $54.90 

St.  Louis  &  San  Francisco 67. 10 

The  only  charges  in  which  the  Frisco  participates,  excepting,  of 
course,  the  mileage  for  the  use  of  the  car  owned  by  the  Illinois  Cen- 
tral, is  the  loading  charge  of  $6  per  car  at  New  Orleans  and  the 
wharfage  of  $3.60,  of  which  charges  the  Frisco  pays  65  per  cent,  that 
being  the  proportion  which  it  gets  of  the  through  rate  from  New 
Orleans  to  Kansas  City,  the  Illinois  Central  taking  only  45  per  cent, 
although  it  originates  the  traffic. 

In  addition  to  the  terminal  cost  at  the  point  of  origin  the  carriera 
as  to  this  traffic  are  subject  to  extraordinary  expense  arising  prima- 
rily out  of  the  fact  that  these  bananas  are  carried  in  ventilator  can 
and  without  ice  in  order  to  save  this  expense  to  the  shipper;  and  to 
increase  the  volume  of  the  traffic  greatly  the  carriers  fifteen  or  more 
years  ago  instituted  special  train  service,  which  is  maintained  some- 
times at  an  embarrassment  to  other  traffic.  It  is  estimated  also  that 
nearly  80  per  cent  of  the  cars  return  from  Kansas  City  empty.  Owing 
to  the  fact  that  bananas  must  be  moved  immediately  upon  arrival, 
a  large  supply  of  cars  must  be  held  at  New  Orleans  against  the  time 
when  ships  will  arrive. 

Two  lines  of  argument  are  taken  by  the  complainants,  upon  which 
they  hinge  their  contention  that  these  rates  are  unreasonable:  (1)  That 
the  Illinois  Central  and  other  railroads  give  to  Chicago  and  Burling- 
ton lower  rates  than  are  extended  to  Kansas  City;  (2)  that  other 
commodities,  such  as  peaches  and  tomatoes,  are  carried  an  equal  dis- 
tance by  railroads  moving  west  of  the  Mississippi  River  at  a  lower  rate 
than  that  applied  to  bananas.  As  to  the  latter  contention  we  are 
unwilling  to  concede  that  a  traffic  which  demands  a  special  service  in 
point  of  train  speed  should  justly  be  compared  with  a  traffic  which  is 
not  given  such  consideration.  Other  perishable  fruits  andvegetables 
are  carried  in  refrigerator  cars  under  ice,  for  which  the  shipper  pays. 
And  it  would  appear  unfair  to  compare  these  two  classes  of  service. 
At  least  we  can  not  hold  that  a  carrier  which  gives  an  expedited 
service  to  a  perishable  commodity  carried  without  refrieeratioil  maj . 
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be  required  to  extend  the  same  rate  to  such  commodity  as  is  given  to 
perishable  freight  carried  on  a  slower  schedule  in  cars  supplied  with 
ice,  for  it  is  to  be  remembered  that  these  trains  which  move  out  of 
Memphis  to  the  west  are  given  more  rapid  movement  than  any  other 
freight  trains  in  that  territory,  and  the  Frisco  Lone  is  under  agreement 
to  make  this  special  time  whenever  the  Illinois  Central  turns  over  to 
it  at  Memphis  as  many  as  six  cars. 

A  comparison  of  the  Kansas  City  rate  with  those  obtaining  as  to 
Burlington  and  Chicago  would  superficially  justify  a  charge  of  dis- 
crimination as  agaihst  the  Kansas  City  carrier.  The  Burlington  rate, 
however,  is  one  which  does  not  include  expedited  service  from  St. 
Louis  to  Burlington.  The  Chicago  rate  is  one  which  the  niinois  Cenr 
tral  has  established  for  the  purpose  of  developing  a  great  banana  traffic. 
It  must  be  presumed  to  be  compensatory,  having  been  maintained 
for  fifteen  years;  but  it  does  not  follow  that  because  a  trunk  line  run- 
ning from  New  Orleans  to  Chicago  can  carry  a  great  volume  of  traffic 
in  a  competitive  territory  at  a  certain  rate  that  the  same  rate  must  be 
extended  to  all  points  at  an  equal  distance  from  New  Orleans.  Nor 
does  it  follow  that  because  one  railroad,  as  a  matter  of  policy,  extends 
a  low  rate  for  a  special  service  all  its  connections  must  be  held  to  an 
extension  of  the  same  policy  and  rate.  The  Illinois  Central  has  a 
strategic  position  of  great  value.  At  its  southernmost  point  it  has 
the  cliief  port  of  entry  for  this  fruit,  and  dependent  upon  its  northern 
terminus  it  has  a  great  consuming  territory.  The  traffic  to  the  west 
from  Memphis  to  Kansas  City  does  not  equal  one-third  of  the  total 
which  the  Illinois  Central  carries.  It  is  urged  by  defendants  that 
rates  generally  west  of  the  Mississippi  River  exceed  those  obtaining 
on  lines  east  thereof.  This  is  not  in  itself  a  justification  for  the  higher 
rate  complained  of.  In  so  far  as  traffic  is  less  dense,  or  the  haul  more 
difTicult,  or  expenses  of  operation  greater,  there  is  justification  for  a 
hicrh  rate.  But  with  the  growth  of  population  and  the  development  of 
the  country  it  is  to  be  expected  that  this  differential  will  grow  less  and 
less.  The  Commission  has  heretofore  expressed  its  opinion  that  the 
western  cities,  such  as  Kansas  City  and  Denver,  shall  be  given  the 
advantage  arising  from  their  proximity  to  the  Gulf  ports;  but  we  have 
not  yet  held,  nor  have  we  had  reason  for  holding,  that  it  would  be  fair 
to  the  railroads  west  of  the  river  to  be  placed  upon  a  rate  basis  no 
hicjher  than  that  in  more  thickly  populated  sections  of  the  country. 
The  IlHnois  Central  may  for  its  own  purposes  choose  to  charge  a  46- 
cont  rate  upon  bananas  from  New  Orleans  to  Chicago;  but  in  this  we 
find  no  reason  which  compels  us  to  the  conclusion  that  a  higher  rate 
may  not  be  charged  to  Kansas  City  over  another  road.  Without 
doubt  the  rate  to  Chicago  and  the  rate  to  Kansas  City  are  both  remu- 
nerative; but,  considering  the  volume  of  the  traffic  to  the  two  points 
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and  the  traffic  conditions  upon  the  two  lines,  it  is  not  possible  to  say 
which  one  is  the  more  remunerative,  notwithstanding  the  difference 
between  the  two  rates. 

There  is  a  demand  throughout  the  country  for  a  more  rapid 
movement  of  freight  and  for  some  sort  of  guaranty  as  to  time  on 
the  part  of  carriers.  Statutes  exist  in  some  of  the  states  requiring 
carriers  to  move  state  business  a  minimum  distance  per  day.  Meas- 
ures of  a  similar  character  have  been  proposed  in  tiie  national  leg- 
islature. It  has  been  suggested,  and  not  without  reason,  that  car- 
riers might  with  propriety  fix  their  rates  upon  the  movement  of 
certain  commodities  with  reference  to  a  guaranteed  time  provided 
for  in  their  tariffs.  Many  associations  of  shippers  have  urged  the 
enactment  of  laws  under  which  carriers  will  be  penalized  for  failing 
to  make  a  fixed  limit  of  speed  in  the  transporting  of  commoditieB. 
It  is  in  line  with  the  policy  of  these  statutes  and  suggestions  that 
when  carriers  make  a  special  effort  to  meet  the  requirements  of  a 
special  commodity  that  they  shall  be  permitted  to  maintain  a  sched- 
ule of  charges  higher  than  those  obtaining  on  general  traffic. 

For  the  reasons  here  given  an  order  will  be  made  dismissing  these 
complaints. 
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No.  1364. 

RfflNELANDER  PAPER  COMPANY 
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NORTHERN  PACIFIC  RAILWAY  COMPANY  AND  CfflCAGO 
&  NORTHWESTERN  RAILWAY  COMPANY*. 


Submitted  May  4^  1908.    Decided  June  8, 1908. 


Complaint  challenged  reasonableness  of  8-cent  rate  on  pulp  wood,  Duluth,  Minn.,  to 
Rhinelander,  Wis.,  and  rate  adjustment  on  paper  from  Rliinelander  to  points  east 
of  Mississippi  River,  whereby  Rhinelander  is  charged  rates  2  cents  in  excess  of 
those  applying  from  the  Fox  River  district  in  WisconFin.  During  the  pioceediiig 
the  8-cent  rate  on  pulp  wood  was  reduced  to  6.95  cents.    Held: 

1.  That  the  reduced  rate  on  pulp  wood  is  not  shown  to  be  ra^cessive. 

2.  That,  upon  all  the  facts  disclosed,  the  rate  adjustment  on  pap^  is  not  sfaoiwn  to  be 

unlawful.  Weight  to  be  given  by  Commission  to  a  contract  for  establlshmenl  of 
certain  rates  discussed  and  ruling  in  CommercUd  Club  <4  O^iMiha  v.  C.  is  N.  W. 
Ry.  Co,,  7  I.  C.  C.  Rep.,  386,  reaffirmed. 

John  Barnes  for  complainant. 

C,  IF.  Bunn  for  Northern  Pacific  Railway  Company, 

S.  A,  Lynde  for  Chicago  &  Northwestern  Railway  Company* 

Report  of  the  Comiossion. 

Knapp,  Chairman: 

This  coixiplaint  challenges  the  reasonableness  of  the  rate  in  force 
when  it  was  filed  (December  10,  1907),  upon  pulp  wood  in  carloads 
from  Duluth,  Minn.,  to  Rhinelander,  Wis.,  and  the  rates  then  and 
now  in  force  upon  paper  in  carloads  from  Rhinelander  to  points  east 
of  the  Mississippi  River. 

Complainant  owns  and  operates  a  paper  mill  at  Rhinelander,  Wis.,  a 
point  on  the  Ashland  division  of  the  Chicago  &  Northwestern  Rail- 
way 113  miles  southeast  of  Ashland.  Competitors  in  the  manufac- 
ture and  sale  of  paper  are,  among  other  places,  located  in  what  is 
knowTi  as  the  Fox  River  district  in  Wisconsin,  including  such  points 
as  Apploton,  Nekoosa,  Menasha,  Kaukauna,  Green  Bay,  and  Neenah 
on  the  Chicago  &  Northwestern  Railway,  which  points  are  100  to 
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150  miles  farther  from  Ashland  and  nearer  to  Chicago  than  Rhine- 
lander.  When  the  complaint  was  filed,  the  rate  on  pulp  wood  from 
Duluth  to  Rhinelander,  as  well  as  to  the  Fox  River  points,  was  8 
cents  per  100  pounds.  On  shipments  of  paper  to  points  east  of  the 
Mississippi  River  the  rates  from  Rhinelander  were  and  are  2  cents 
above  the  rates  from  Fox  River  points  to  the  same  destinations. 

First,  as  to  the  rate  on  pulp  wood  from  Duluth  to  Rhinelander:  The 
short  line  between  these  points  is  over  the  Northern  Pacific  from 
Duluth  to  Ashland-  and  thence  over  the  Chicago  &  Northwestern  to 
Rhinelander,  and  the  8-cent  rate  in  force  when  complaint  was  filed 
was  the  joint  rate  of  these  roads  applying  via  Ashland.  During  1907 
the  Railroad  Commission  of  Wisconsin  made  an  extensive  investigation 
of  rates  on  pulp  wood  in  Wisconsin,  the  result  of  which  is  contained  in 
its  report  of  January  9,  1908.  In  an  order  accompan3dng  the  report 
the  Wisconsin  Commission  established  distance  rates  on  pulp  wood 
between  points  in  Wisconsin,  and  its  order  has  been  complied  with  by 
the  railroad  companies.  By  this  order  the  rate  from  Ashland  to 
Rhinelander  is  fixed  at  3.95  cents  per  100  pounds.  During  the  hear- 
ing of  tliis  proceeding  defendants  announced  their  intention  to  estab- 
lish a  joint  rate  of  6.95  cents  per  100  pounds  on  pulp  wood  from 
Duluth  to  Rhinelander,  such  rate  being  obtained  by  adding  the 
Northern  Pacific  rate  of  3  cents,  Duluth  to  Ashland,  to  the  Wisconsin 
distance  rate  of  3.95  cents,  Ashland  to  Rhinelander.  This  rate  of 
6.95  cents  has  since  been  established  by  Tariff  I.  C.  C.  No.  3658,  issued 
by  the  Northern  Pacific  Railway  Company,  April  13,  1908,  effective 
I^Iay  17, 1908.  The  pulp-wood  rate  to  Fox  River  points  is  still  8  cents, 
so  that  complainant's  rate  is  now  1.05  cents  per  100  pounds  less  than 
when  complaint  was  filed  and  the  same  amount  less  than  the  Fox 
River  rate. 

The  record  contains  no  proof  of  the  unreasonableness  of  the  present 
rate,  except  comparison  of  distances.  Concerning  the  8-cent  rate  in 
force  when  complaint  was  filed,  it  is  true  that  complainant  was 
charged  the  same  rate  as  the  Fox  River  mills  for  a  haul  100  to  150 
miles  shorter,  but  that  is  not  true  of  the  present  adjustment.  In 
respect  to  the  reasona})leness  of  the  rate  per  se,  complainant's  evi- 
dence in  the  main  consists  of  reference  to  tariffs  of  other  lines  which 
name  the  same  rates  from  Duluth  to  the  destinations  in  question  by 
routes  considerably  longer  than  that  of  defendants.  As  the  short 
line  from  Duluth  to  Rhinelander  is  via  the  Northern  Pacific  and 
Chicago  &  Northwestern,  it  would  seem  that  rates  over  the  longer 
routes  must  necessarily  be  the  same  as  over  the  short  line,  if  the 
longer  linos  desire  to  participate  in  the  trafiic;  and  it  is  difficult  to  see 
how  the  fact  that  the  lines  ha^^ng  the  longer  routes  meet  the  short- 
hne  rate  can  have  any  probative  force  respecting  the  reasonablenesB 
of  the  short-line  rate.     Upon  the  showing  made  in  reference  to  this 
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rate,  and  in  view  of  the  reduction  which  the  defendants  have  made, 
we  do  not  feel  warranted  in  holding  tJiat  the  reduced  rate  is  excessive. 

As  to  the  rate  adjustment  whereby  Rhinelander  is  charged  2  cents 
in  excess  of  the  Fox  River  district  on  paper  to  points  east  of  the 
Mississippi  River:  Upon  shipments  to  points  west  of  the  Mississippi, 
Rhinelander  receives  the  same  rates  as  the  Fox  River  district.  In 
respect  of  rates  to  points  east  of  the  Mississippi  River  it  appears  that 
the  paper  mills  of  Wisconsin  are  divided  into  three  groups.  Taking 
Chicago  as  a  representative  destination,  mills  in  the  Fox  River  group 
have  a  10-cent  rate.  This  group  is  induded  within  a  line  commeno- 
ing  near  Manitowoc,  on  Lake  Michigan,  running  west  toOrand  Rapids, 
north  to  Merrill,  and  east  to  the  lake  at  Menominee.  The  group 
in  which  Rhinelander  is  situated  is  bounded  by  a  line  commencing  at 
the  shore  of  Lake  Michigan  immediately  north  of  Menominee,  run- 
ning in  a  general  westerly  direction  to  Eau  Claire,  northwest  to  Park 
Falls,  and  thence  easterly  to  the  lake.  Points  in  this  group  have  a 
12-cent  rate.  The  third  group  includes  the  Wisconsin  mills  north  of 
the  Rhinelander  group,  which  pay  13  cents. 

Complainant's  evidence  concerning  the  reasonableness  of  rates  on 
paper  to  Chicago  and  other  points  east  of  the  Mississippi  River  con- 
sists of  three  kinds:  (1)  Tables  showing  rates  for  similar  distances 
from  Troy,  N.  Y.,  and  Boston,  Mass.;  (2)  an  exhibit  showing  that, 
as  a  matter  of  distance,  Rhinelander  could  be  placed  in  the  Fox 
River  group  without  marked  incongruity,  and  (3)  a  contract  or 
agreement  alleged  to  have  been  made  by  the  Chicago  &  North- 
western Railway  Company  before  the  Rhinelander  mill  was  erected 
whereby  it  was  agreed  that  a  certain  basis  of  rates  should  be  appUed 
at  Rhinelander.  The  first  and  third  of  these  exhibits  are  Uttle  more 
than  suggestive.  As  a  general  rule  rates  are  less  per  ton  per  mile  in 
Official  than  in  Western  Classification  territory.  The  Commission 
has  frecjuently  pointed  out  that  a  comparison  with  rates  in  other 
and  distant  parts  of  the  country,  where  different  physical,  competi- 
tive, and  traffic  conditions  exist,  is  insufficient  to  establish  the 
unreasonableness  of  the  rates  under  examination.  DaUds  Freight 
Bureau  v.  Missouri,  Kansas  and  Texas  By.  Co.  et  a/.,  12  L  C.  C. 
Rep.,  427;  Morrell  v.  Union  Pacific  Ry.  Co.,  6  I.  C.  C.  Rep.,  121; 
Lincoln  Creamery  v.  Union  Pacific  Ry.  Co.,  5  I.  C.  C.  Rep.,  156. 

The  alleged  agreement  as  to  rates  is  found  in  a  letter  imder  date  of 
April  22,  1903,  from  the  general  freight  agent  of  the  Chicago  & 
Northwestern  Railway  Company  to  a  director  of  the  Rhinelander 
Paper  Company,  in  which  the  following  statement  is  made: 

It  will  also  be  understood  that  the  same  basis  of  rates  will  apply  from  Rhinelander 
to  points  reached  by  our  road  and  counections  as  is  made  on  paper  from  Brokaw  near 
Wausau. 
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The  evidence  disclosed  a  wide  difference  of  opinion  between  com- 
plainant and  defendants  as  to  the  construction  to  be  placed  upon  this 
letter.  Brokaw,  on  the  Chicago,  Milwaukee  &  St.  Paul  Railway, 
about  40  miles  south  of  Rhinelander,  is  included  in  the  Fox  Kiver 
group,  and  has  a  rate  of  2  cents  less  than  Rhinelander  to  pointB  east 
of  the  Mississippi  River.  The  official  who  wrote  the  letter  in  question 
testified  that  he  intended  only  to  promise  that  the  Rhinelander  mill 
should  be  placed  upon  the  same  basis  of  rates  as  other  mills  in  the 
Rhinelander  group,  and  that  he  could  not  consistently  put  it  on  any 
lower  basis  without  reducing  the  rate  from  all  mills  in  that  group. 
It  seems  doubtful,  in  view  of  the  recent  decision  of  the  United  States 
Supreme  Court  in  Armour  Packing  Co,  v.  United  States,  209  U.  S.,  66, 
whether  any  contract  such  as  is  alleged  to  have  been  made  by  the 
railway  company  is  valid  or  enforceable;  and  the  weight  to  be  given 
such  a  contract  in  proceedings  before  the  Commission  was' virtually 
determined  in  and  is  apparently  controlled  by  the  decision  in  Com" 
mercial  Club  of  Omaha  v.  Chicago  &  Northwestern  By.  Co.,  7  I.  C.  C. 
Rep.,  386,  where  the  following  language  is  used: 

However  that  may  be,  we  are  of  opinion  that  this  agreement  of  the  canieiB,  even  if 
established  to  the  full  extent  claimed,  would  not  materially  aid  the  oomplunant 
The  Commission  has  no  authority  to  enforce  the  performance  of  contzactB;  and  the 
rights  of  the  parties  to  this  proceeding  are  not  baied  upon  contract  obligationa.  If  the 
rates  in  controversy  discriminate  unjustly  againat  Omaha,  they  would  be  none  the  lesi 
unlawful  though  maintained  under  the  most  formal  contract;  and  if  they  do  not  thus 
discriminate  the  carriers  may  rightfully  continue  them  in  force,  though  in  bo  doiz^  they 
violate  their  proven  agreement. 

If  the  interpretation  of  the  letter  above  quoted  were  dear  and 
unmistakable,  it  might  be  quite  persuasive  as  to  the  rate  which  was 
then  considered  reasonable  by  the  carrier,  but  otherwise  it  would  seem 
to  be  of  little  value  in  determining  the  question  at  issue. 

While  we  think  the  defendants  might,  without  impropriety,  apply 
the  same  rates  from  Rhinelander  as  from  the  Fox  River  distijcty  or 
in  other  words  place  Rhinelander  in  the  Fox  River  group,  we  are 
constrained  to  hold  upon  all  the  facts  and  circumstances  disclosed 
that  a  differential  of  2  cents  above  the  Fox  River  rate  is  not  imlawful. 
The  application  of  group  rates  involves,  in  the  nature  of  the  case, 
some  degree  of  discrimination,  but  such  rates  are  not  for  that  reason 
in  violation  of  law,  if  the  discrimination  is  not  undue.  DesetrBoeUcher 
Company  v.  KansasCiiy  Southern  Ry.  Co.  et  ah,  12  I.  C.  C.  Rep.,  220. 
Where  group  rates  are  established  there  must  be,  as  a  matter  of  course, 
a  line  of  demarcation  between  them,  and  comparison  of  points  near 
the  dividing  line  may  suggest  injustice  to  the  point  taking  the  higher 
rate. 

A  similar  injustice  is  suggested  when  points  at  a  considerable  dis- 
tance from  each  other  are  placed  in  the  same  group  and  given  the 
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same  rate.  In  such  case  the  point  nearest  to  the  consuming  market 
pays  a  liigher  transportation  charge  in  proportion  to  distance.  It  is 
true  that  Brokaw,  in  the  Fox  River  group,  is  only  40  miles  nearer 
Chicago  than  is  Rhinelander,  but  the  territory  from  which  the  great 
bulk  of  the  Fox  River  traffic  moves  is  from  100  to  150  miles  nearer  to 
Chicago,  MoreoTer,  Rhinelander,  with  reference  to  the  topography 
of  that  region  and  the  location  of  railway  lines,  is  in  a  situation 
different  from  the  Fox  River  territory.  In  view  of  this  difference  in 
distance  and  situation  we  are  not  convinced  that  a  difference  m  rate 
of  2  cents  per  100  pounds,  which  amounts  to  only  four-tenths  of  a 
cent  per  ton  per  mile  for  the  greater  distance,  is  an  unreasonable 
adjustment.  It  follows  that  the  complaint  must  be  dismissed,  and  an 
order  will  be  entered  accordingly. 
13  I.  0.  C.  Uep, 
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No.  1324. 
PAYNE-GARDNER  COMPANY 

V. 

LOUISMLLE  &  NASHVILLE  RAILROAD  CX5MPANY. 


Submitted  May  9, 1908.    Decided  June  8,  1903. 


1.  The  petition  questions  the  reasonableness  of  the  rate  of  31  cents  per  100  poundf 

applied  by  defendant  to  the  transportation  of  sugar  in  carloads  from  New 
Orleans,  La.,  to  Gallatin,  Tenn.,  and  alleges  that  this  rate  constitutes  unjust 
discrimination  against  dealers  at  Grallatin  in  favor  of  other  shippers  located  at 
Nashville,  Tenn.,  and  Bowling  Green  and  Louisville,  Ky.  Repantion  is 
asked  on  account  of  the  exaction  of  this  alleged  unreasonable  rate.  Edd, 
That  the  present  rate  of  31  cents  per  100  pounds  applying  on  sugar  from  New 
Orleans  to  Gallatin  is  unreasonable  and  unjust,  and  that  the  reasonable  rate  to 
be  charged  for  this  transportation  in  the  future  should  not  exceed  25  cents  per 
100  pounds. 

2.  Advantages  of  location,  such  as  proximity  to  a  navigable  stream  or  strong  com- 

petition between  carriers,  naturally  result  in  lower  rates  to  a  town  so  sitaatedy 
and  it  is  not  the  province  of  the  Commission  to  disturb  the  resulting  nte 
relations  unless  the  discrepancy  is  so  great  as  to  effect  an  unjust  discrimination 
against  the  noncompetitive  point.  But  the  mere  fact  that  a  given  town  hn 
been  recognized  as  a  trade  center,  and  is  enabled  by  its  more  favomble  nte 
adjustment  to  distribute  in  a  certain  territory,  can  not  justify  the  continuance 
of  relative  rates  which  result  in  undue  preference. 

3.  The  law  contemplates  relatively  fair  rates  between  different  places^  and 

dealer  located  in  a  small  town  is  entitled  to  u  retiadnable  ftdjiiFtraent  wliich 
will  enable  him  to  compete  on  an  equitable  basis  with  dealers  at  trade  cenlen 
enjoying  the  benefit  of  competitive  rates. 

WiUiam  A.  Guild  and  D.  B.  Puryear  for  complaiDant. 
Wm,  G.  Dearing  for  defendant. 

Report  op  the  Commission, 

Knapp,  Ghairman:  ^B 

Complainant  is  a  co  tni  i  I^W  the  niUlIng  and  whole- 
sale grocery  business  at  <  ^^^a  petitioi]  nlleges  tbaC 
the  freight  rate  of  ?  ^^^MikI  by  dt^rvtidant  fii 
the  transportation  ■  —  ^^^""l^|ftnii,  I-a.,  Ut 
Gallatin,  1  m.,  ii 
15  cep^^        ^^ 
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Tenn.,  20  cents  per  100  pounds  to  Bowling  Green,  Ky.,  and  17  cents 
per  100  pounds  to  Louisville,  Ky.,  and  constitutes  unjust  discrimi- 
nation against  Gallatin  as  compared  with  the  other  points  named. 
Reparation  is  asked  on  account  of  the  exaction  of  the  alleged  unreason- 
able rate. 

Gallatin  is  located  at  the  junction  of  the  Chesapeake  &  Nashville 
Railway  (now  a  part  of  the  Louisville  &  Nashville  system)  with  the 
main  line  of  the  Louisville  &  Nashville,  3^  miles  distant  from  the 
Cumberland  River.  Nashville  is  directly  on  the  Cumberland  River, 
and  the  rails  of  the  Louisville  &  Nashville;  Nashville,  Chattanooga 
&  St.  Louis;  Illinois  Central,  and  Southern  railroads.  Bowling 
Green  is  on  the  main  line  of  the  Louisville  &  Nashville,  1  mile  from 
the  Barren  River.  Louisville,  situated  on  the  south  bank  of  the  Ohio 
River,  is  reached  by  the  Baltimore  &  Ohio  Southwestern;  Chicago, 
Lidianapolis  &  Louisville;  Chesapeake  &  Ohio;  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis;  Illinois  Central;  Louisville  &  Nashville; 
Louisville,  Henderson  &  St.  Louis;  Pittsburg,  Cincinnati,  Chicago  & 
St.  Louis,  and  Southern  railroads. 

The  population  of  Gallatin  is,  fq)proximately,  2,500;  Bowling 
Green,  8,500;  Nashville,  85,000,  and  Louisville,  250,000. 

The  distance  from  New  Orleans  to  Nashville  via  the  Louisville  & 
Nashville  Railroad  is  626  miles,  to  Gallatin  652  miles,  to  Bowling 
Green  697  miles,  and  to  Louisville  811  miles.  The  short-line  distance, 
New  Orleans  to  Nashville,  is  593  miles  via  the  Illinois  Central  and  the 
Nashville,  Chattanooga  &  St.  Louis,  and  to  Louisville  780  miles  via 
the  Illinois  Central. 

The  complainant  maintains  the  only  wholesale  house  at  Gallatin. 
There  are  two  jobbing  houses  located  at  BowUng  Green  and  a  large 
number  at  Nashville  and  Louisville. 

No  shipments  of  sugar  move  to  Gallatin  from  New  Orleans  via  the 
Cumberland  River,  and  the  boat  lines  do  not  compete  with  the  rail 
carriers  in  the  handling  of  this  traffic.  It  also  appears  that  the  boat 
lines  do  not  now  handle  any  of  this  traffic  to  Bowling  Green,  and  that 
no  such  shipments  have  moved  to  Nashville  by  the  water  route  within 
the  last  ten  or  fifteen  years.  During  the  twelve  months  ending 
November  1, 1906,  the  boat  lines  handled,  approximately,  51  carloads 
of  sugar  from  Evansville  to  Bowling  Green,  and  it  is  contended  that 
owing  to  this  competition  the  rate  from  New  Orleans  to  that  point 
was  reduced  from  25  to  20  cents  per  100  pounds  on  April  10,  1907. 
Formerly  there  was  a  movement  of  sugar  from  New  Orleans  to  Nash- 
ville Tia  the  all-water  route  in  connection  with  the  line  from  Padu- 
.  to  Nashville,  but  it  does  not  appear  that  there  was  any  such 
>  at  the  time  the  rate  of  15  cents  now  in  effect  to  Nashville 
March  29, 1903. 
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As  showing  the  changes  which  have  been  made  in  the  rates  on 
sugar  from  New  Orleans^  La.,  to  Nashville,  Tenn.,  and  to  Bowling 
Green,  Ky.,  the  following  tables  are  inserted: 


[Ratea  In  cents  per  100  pounds.] 


au 


L.ai» 


To  HashviUe,  Tenn, 


October  9, 1897,  to  February  10. 1898. . . 
Febraary  10, 1898.  to  February  1.  1809. 

February  1. 1899,  to  March  29, 1903 

March  29. 1903,  to  May  26, 1907 , 

May  28, 1907.  to  July  2, 1907 

July  2. 1907,  to  date , 


To  Bowhng  Qreen,  Ky, 


December  5. 1896,  to  March  13, 1898., 

March  13, 1898.  to  July  26, 1898 

July  20.  1898.  to  July  18, 1900 

July  18.  1900.  to  August  2, 1900 

August  2.  1900.  to  May  22. 1906 

May  22, 1906.  to  April  10, 1907 

April  10, 1907,  to  date 


Cra/«. 

Omm. 

u 

» 

18 

a 

17 

a 

U 

a 

U 

a 

U 

a 

a 

M 

« 

« 

36 

« 

36 

V 

ao 

V 

2S 

a 

so 

a 

The  controlling  factor  in  the  adjustment  of  the  rates  on  sugar 
from  New  Orleans  to  Louisyille  is  the  competition  with  St.  Louis 
and  sugar-producing  points  on  the  Atlantic  seaboard.  The  rates  to 
Louisville  and  St.  Louis  are  on  a  parity,  and  any  change  brouc^t 
about  by  competition  at  one  place  automatically  works  a  corre- 
sponding change  at  the  other.  The  competition  of  steamboats 
operating  on  the  Ohio  and  Mississippi  rivers  has  also  affected  the 
Louisville  rate,  although  there  has  been  no  movement  of  sugar  by 
water  to  Louisville  in  recent  years. 

The  all-water  route  from  New  Orleans  to  Nashville  and  Gallatin  is 
via  the  Mississippi  River  to  Paducah,  Ky.,  thence  via  the  Cumber- 
land River,  wliich  is  navigable  to  Gallatin  at  the  same  season  of  the 
year  as  to  Nashville.  The  all-water  route  New  Orleans  to  Bowling 
Green  is  via  the  Mississippi  to  Cairo,  thence  via  the  Ohio,  Green,  and 
Barren  rivers.  The  Barren  River  is  not  deep  enough  to  i>ermit  the 
operation  of  the  same  steamers  that  ply  on  the  Ohio  and  Groen  riyera, 
so  that  it  is  necessary  to  transfer  sliipments  coming  to  Bowling  Green 
by  the  water  route;  whereas  it  is  contended  that  the  largest  steamer 
plying  between  Paducah  and  Nashville  could  land  at  Ghdlatiii.  The 
rate  as  quoted  on  December  11,  1907,  by  the  boat  line  operating  be- 
tween Paducah  and  Nashville  is  15  cents  per  100  pounds  and  by  the 
same  line  from  Nashville  to  Gallatin  it  is  also  15  cents.  The  distance 
from  Paducah  to  Nashville  is  only  one-third  of  the  distance  by  the 
water  route  from  New  Orleans  to  Paducah,  and  traffic  handled  in 
this  way  betw^cen  New  Orleans  and  Nashville  is  subject  to  seTeral 
transfers  between  different  boat  lines.    The  all-rail  rate  to  both 
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Paducah,  Ky.,  and  Cairo,  HI.,  is  17  cents  per  100  pounds,  carload 
minimum  weight  33,000  poimds. 

The  competition  of  boat  lines  for  traffic  to  Nashville  is  at  the 
present  time  potential  rather  than  actual,  and  it  is  conceded  that 
sugar  could  not  be  handled  from  New  Orleans  at  a  profit  under  a 
rate  as  low  as  15  cents  per  100  poimds,  therefore  water  competition 
as  it  now  exists  does  not  control  the  Nashville  rate.  This  water 
competition  has  also  been  diminished  to  a  considerable  extent  on 
account  of  the  direct  through  service  afforded  by  the  rail  carriers. 
Many  years  ago  there  were  through  boats  from  New  Orleans  to  Nash- 
ville, but  they  foimd  it  necessary  even  then  to  charge  a  higher  rate 
than  15  cents  per  100  poimds  for  the  traffic  to  yield  a  profit. 

Rates  to  points  on  the  main  line  of  the  Louisville  &  Nashville 
between  Nashville  and  Bowling  Green  are  nmde  on  the  lowest  com- 
bination. There  are  no  jobbing  houses  at  any  of  these  points  except 
Gallatin.  The  rates  from  Gallatin  to  such  points  are  the  same  for 
similar  distances  as  from  Nashville,  but  the  Nashville  combination  is 
materially  less  to  points  which  complainant  contends  are  tributary 
to  Gallatin  on  account  of  their  closer  proximity  to  that  place.  For 
example,  the  rate  to  Hartsville,  Tenn.,  47  miles  from  Nashville  and 
21  miles  from  Gallatin,  is  the  Nashville  rate  of  15  cents  plus  the  local 
of  24  cents,  making  a  total  through  rate  of  39  cents  as  against  the 
combination  on  Gallatin  of  45  cents;  the  rate  from  Nashville  to 
Scottsville,  61  miles,  is  27  cents,  total  42  cents;  GhiUatin  to  Scotts- 
ville,  35  miles,  20  cents,  total  51  cents;  Nashville  to  Franklin,  68 
miles,  25  cents,  total  40  cents;  Gallatin  to  Franklin,  25  miles,  14 
cents,  total  45  cents. 

It  is  also  contended  that  Bowling  Green  jobbers  under  the  present 
rate  adjustment  can  successfully  compete  in  territory  contiguous  to 
Gallatin  to  the  disadvantage  of  complainant. 

The  rate  of  16  cents  per  100  pounds  applying  from  Nashville  to 
Gallatin  is  available  to  the  Nashville  jobber  on  less  than  carload  ship- 
ments of  sugar,  so  that  under  the  present  adjustment  the  Nashville 
dealer  can  retail  sugar  in  Gallatin  at  the  same  freight  rates  at  which 
the  Gallatin  dealer  receives  his  supply  in  carload  quantities.  This 
16-cent  rate  covering  the  26-mile  haul  from  Nashville  to  Gallatin  is 
made  on  the  basis  of  the  local  scale  of  the  Louisville  &  Nashville  as 
applied  to  local  points  on  that  Une.  It  is  claimed  by  the  carrier  that 
were  the  rate  from  New  Orleans  to  Gallatin  made  strictly  in  accord- 
ance with  this  local  mileage  scale  it  would  be  66  cents  per  100  pounds 
as  against  the  present  rate  of  31  cents,  which  results  from  the  fact 
that  Gallatin  is  accorded  the  benefit  of  the  competitive  rate  of  15 
cents  to  Nashville.  This  system  of  using  the  rate  to  the  competitive 
point  as  a  basing  rate  is  uniformly  appUed  in  this  territory  whenever 
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such  combination  will  make  a  less  rate  than  that  made  on  the  basis  of 
the  local  mileage  scale.  However,  the  distance  bases  are  observed  in 
making  rates  in  all  cases  except  where  competition  forces  a  different 
adjustment. 

Murfreesboro,  Tenn.,  is  a  local  point  on  the  main  line  of  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway,  32  miles  southeast  of  Nash- 
ville and  269  miles  east  of  Memphis.  The  through  rate  on  sugar, 
carloads,  from  New  Orleans  to  Murfreesboro  is  23  cents.  Tbe  com- 
bination of  locals  via  Memphis  would  make  a  total  of  51  cents  per 
100  pounds,  made  up  12  cents,  New  Orleans  to  Memphis,  plus  the 
fifth  class  rate  of  39  cents,  Memphis  to  Murfreesboro.  The  rate  ot 
15  cents,  New  Orleans  to  Nashville,  plus  the  fifth  class  rate  of  16 
cents,  Nashville  to  Murfreesboro,  would  make  the  combination  of 
locals  on  Nashville  31  cents  per  100  pounds. 

In  the  argument  of  this  case  by  counsel  for  defendant  much  stresi 
was  laid  on  the  fact  that  the  present  rate  to  Nashville  resulted  from 
the  order  of  the  Commission  in  the  case  of  PTdUips,  Bailey  dh  Oo.  d  dL 
V.  LouisviUe  cfc  Nashville  R,  R.  Co,  etal.,8  I.  C.  C.  Rep.,  93.  In  that 
case  an  order  was  entered  forbidding  the  exaction  of  hi^ier  rates  on 
sugar  and  molasses  to  Nashville  than  to  Louisville.  The  rate  then 
in  effect  on  sugar  in  barrels  to  Louisville  was  17  cents,  carloads,  and 
23  cents,  less  than  carloads,  and  to  Nashville  18  cents,  carloads,  and 
21  cents,  less  than  carloads.  The  rates  now  in  effect  on  this  com- 
modity to  Louisville  are  the  same,  so  that  it  can  not  be  said  that  the 
present  rate  of  15  cents  applying  on  sugar  in  carloads  to  Nashville 
is  due  to  that  order.  It  was  contended  by  the  traffic  manager  of  the 
Jjouisville  &  Nashville  Railroad  Company  that  the  present  rate  to 
Nashville  is  forced  by  water  competition,  yet  the  same  witness 
admits  that  there  has  been  no  movement  of  sugar  by  water  to  Nash- 
ville during  the  past  ten  or  fifteen  years,  and  it  further  appears  from 
the  record  of  the  case  above  referred  to  that  there  had  been  no  such 
movement  by  water  for  two  or  three  years  prior  to  April,  1897,  The 
same  witness  stated  that  the  boat  lines  could  not  afford  to  handle 
sugar  to  Nashville  under  a  rate  as  low  as  15  cents  per  100  pounds, 
and  it  seems  that  they  could  not  successfully  compete  with  the  rail 
carriers  at  a  rate  of  18  cents  per  100  pounds  to  NashviDe,  formerly  in 
effect. 

The  reduction  from  25  to  20  cents  per  100  pounds  in  the  rate  to 
Bowling  Green  is  in  like  manner  alleged  to  have  been  forced  by  water 
competition.  But  only  an  inconsiderable  volume  of  this  traffic 
a])pears  to  have  been  carried  by  the  boat  lines  during  the  existence 
of  the  25-cent  rate,  and  since  the  Bowling  Green  rate  was  reduced  to 
20  cents  no  sugar  whatever  has  moved  via  the  river  to  that  point; 
thus  to  both  Nash\'ille  and  Bowling  Green  the  rates  established  by 
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defendant  have  resulted  in  a  complete  elimination  of  the  boat  lines, 
which  formerly  participated  to  some  extent  in  the  handling  of  this 
traffic. 

It  is  apparent  that  mider  the  present  rates  complainant  is  greatly 
restricted  as  to  the  territory  which  he  can  reach  in  competition  with 
jobbers  located  at  Nashville  and  Bowling  Green,  and  the  Commis- 
sion must  consider  whether  or  not  this  is  due  to  transportation  con- 
ditions which  justify  the  discrepancy.  Advantages  of  location, 
such  as  proximity  to  a  navigable  stream  or  strong  competition 
between  carriers,  naturally  result  in  lower  rates  to  a  town  so  sit- 
uated, and  it  is  not  the  province  of  the  Commission  to  disturb  the 
resulting  rate  relations  unless  the  discrepancy  is  so  great  as  to  effect 
an  unjust  discrimination  against  the  noncompetitive  point.  But  the 
mere  fact  that  a  given  town  has  been  recognized  as  a  trade  center, 
and  is  enabled  by  its  more  favorable  rate  adjustment  to  distribute 
in  a  certain  territory,  can  not  justify  the  continuance  of  relative  rates 
\\  hich  result  in  undue  preference.  The  law  contemplates  relatively 
iair  rates  as  between  different  places,  and  the  dealer  located  in  a 
small  town  is  entitled  to  a  reasonable  adjustment  which  will  enable 
him  to  compete  on  an  equitable  basis  with  dealers  at  trade  centers 
enjoying  the  benefit  of  competitive  rates. 

Upon  all  the  facts  appearing  in  this  case,  it  is  the  opinion  of  the 
Commission  that  the  rate  on  sugar  from  New  Orleans  to  Gallatin, 
Tenn.,  should  not  exceed  25  cents  per  100  pounds  in  carload  quan* 
tities.  This  rate  was  formerly  applied  by  defendant  on  sugar  to 
Bo\ding  Green,  Ky.,  a  farther  distant  point  over  the  same  line  and 
in  the  same  direction  from  point  of  origin.  The  evidence  is  not  con- 
vincing that  this  rate  to  Bowling  Green  resulted  from  any  actual  and 
controlling  competition,  and  we  therefore  deem  it  a  fair  measure  of 
the  reasonable  rate  for  the  shorter  haul  to  Gallatin.  Nor  will  this 
adjustment  seriously  affect  the  trade  center  system  so  far  as  it  con- 
cerns Nashville  and  Bowling  Green.  It  will  simply  enable  the  whole- 
sale dealer  at  Gallatin  to  reach  adjacent  towns  on  an  approximate 
basis  of  equality.  The  margin  of  profit  on  a  staple  article  like  sugar 
is  necessarily  small  and  the  Gallatin  jobber  should  not  be  shut  out 
of  this  local  territory  by  the  competition  of  dealers  at  Nashville  and 
Bowling  Green. 

Reparation  will  be  awarded  in  the  amount  of  the  difference  between 
the  rate  now  in  effect  and  the  rate  here  prescribed,  on  shipments 
moving  on  and  subsequently  to  the  filing  of  the  petition  herein, 
November  11,  1907,  upon  presentation  and  proof  of  such  claims. 

An  order  will  be  entered  in  accordance  with  these  conclusions. 
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1.  Ck)m  plaint  attacks  the  reasonableness  of  rates  on  canned  goods  and  dried  fniit  from 

Pacific  coast  terminals  to  Nashville  as  compared  with  other  points  in  Ten- 
nessee, Ohio,  and  Kentucky,  and  alleges  violation  of  the  fonrth  section  of  the 
act;  Held,  That  the  rates  complained  of  are  not  anreaeonAble  per  §e  ani  that 
they  do  not  unjustly  discriminate  against  Nashville  and  in  favor  of  the  other 
points  named. 

2.  The  record  discloses  that  the  traffic  involved  in  the  complaint  la  haaled  through 

Nashville  to  farther  distant  ]x)ints  at  lower  rates  than  are  charged  atNaahviUe 
by  only  one  defendant,  and  by  that  defendant  to  only  four  of  the  points  men- 
tioned in  the  complaint.  The  controlling  conditions  of  competition  at  each 
of  those  four  points  are  found  to  be  such  as  to  relieve  defendant^from  the 
charge  of  violating  the  long  and  short  haul  section  of  the  act 

Jordan  Stokes  for  complainant  and  interveners. 
W,  G,  Bearing  for  Louisville  &  Nashville  Railroad  Company. 
Sidney  F.  Andrews  for  Nashville,  Chattanooga  &  St.  Louis  Railway 
Company. 
F.  C.  Dillard  for  Southern  Pacific  Company. 

Report  of  the  Commissiok. 

Clark,  Commissioner: 

Complainant  corporation  is  a  wholesale  grocery  company  at  NaalK 
ville,  Tenn.,  and  make^  carload  shipments  of  canned  goods  and  of  dried 
fruit,  in  boxes  and  in  sacks,  from  Pacific  coast  terminals  to  Naahvilte 
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over  the  lines  of  the  defendant  carriers,  as  their  various  routes  may 
run.  The  interveners  are  wholesale  grocers  and  merchandise  brokers 
who  join  with  complainant  in  the  request  for  relief.  Only  one  wit- 
ness appeared  for  complainant,  and  but  one,  a  merchandise  broker, 
^ve  testimony  in  behalf  of  interveners,  and,  while  both  complainant 
and  interveners  requested  oral  argument,  neither  appeared  therefor. 

The  rates  of  defendants  which  are  here  brought  in  issue  are,  from 
Pacific  coast  terminals  to  Nashville,  in  cents  per  100  pounds  in  car- 
loads, as  follows:  Canned  goods,  89;  dried  fruit  in  boxes,  116;  dried 
fruit  in  sacks,  136. 

Complainant  and  interveners  assert  that  these  rates  are  unjust  and 
unreasonable  and  unjustly  discriminatory  against  Nashville,  as  com- 
pared with  the  rates  on  the  same  commodities  from  Pacific  coast  termi- 
nals to  Milan,  Humboldt,  and  Jackson,  Tenn.;  Cincinnati,  Ohio;  Louis- 
ville, Owensboro,  Elizabethtown,  Henderson,  Paducah,  and  Hopkins- 
ville,  Ky.,  and  Bvansville,  Ind.,  which  are,  in  cents  per  100  pounds 
in  carloads,  as  follows:  Canned  goods,  75;  dried  fruit  in  boxes,  100; 
dried  fruit  in  sacks,  120. 

Complainant  also  alleges  that  these  rates  unduly  prefer  the  points 
last  named  to  the  unreasonable  disadvantage  of  Nashville,  complainant 
and  interveners;  and  that  defendants  violate  the  fourth  section  of  the 
act  to  regulate  commerce  in  carrying  said  commodities  through  Nash- 
ville to  some  of  the  points  last  named  at  lower  rates,  the  haul  being 
via  the  same  line  in  the  same  direction  to  farther  distant  points. 
Complainant  prays  that  the  rates  to  these  last-named  points  be  also 
applied  to  Nashville. 

The  rates  to  Naishville  and  to  the  other  points  mentioned  are  pub- 
lished in  Transcontinental  Eastbound  Tariff  3-E,  I.  C.  C.  No.  318  and 
supplements  thereto,  and  in  accordance  with  the  established  policy  of 
the  transcontinental  lines  apply  from  the  points  of  origin  to  different 
group  or  blanketed  territories  or  to  basing  points.  Every  point  within 
a  group  or  under  a  blanket  takes  the  same  rate,  or  where  the  mte 
applies  to  a  basing  point  it  is  by  special  provision  made  applicable  to 
other  specified  points.  The  rates  last  named  from  Pacific  coast  termi- 
nals apply  alike  to  Missouri  River  common  points,  Mississippi  River 
coinnion  points,  Chicago  and  common  points,  Cincinnati-Detroit  and 
common  points,  Pittsburg- Buffalo  and  common  points,  New  York  and 
Boston  and  common  points.  Points  between  any  of  these  groups  take 
higher  rates  than  points  within  the  groups  named,  and  such  rates,  gen- 
era Ih^  speaking,  are  fixed  at  amounts  that  do  not  permit  points  enjoy- 
ing the  group  rate  to  get  into  that  intermediate  territory  by  a  combi- 
nation of  the  through  rate  in  and  local  out  on  equality  with  the  rate 
iixed  at  the  intermediate  point. 
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On  the  co;irnoditie.s  mentioned  the  group  rating  has  not  been 
applied  to  the  territory  lyinor  east  of  the  Mi^^sissippi  River  and  south 
of  the  Ohio  River,  beciause  the  lines  operating  in  that  territory  have 
never  consented  to  such  application  of  the  rated.  This  condition 
uruloubt<>dly  exists  because  the  carriers  serving  this  southeastern 
territory  do  not  originate  much  traffic  destined  to  the  Pacific  coast, 
and  therefore  they  do  not  have  the  same  opportunity  to  make 
reciprocul  arrangements  with  the  transcontinental  lines  on  west- 
bound business  that  is  possessed  by  the  carriera  operating  east  of 
Chicago  and  north  of  the  Ohio  River.  The  rates  from  Pacific  coast 
terminals  to  southeastern  common  points  territory  are  made  up  of  the 
mtes  to  the  Mississippi  River  common  points  territory  plus  the  locals 
from  the  Mississippi  River  crossing  nearest  the  point  of  destination, 
or  of  the  rates  to  Cincinnati,  Detroit,  and  common  points  plus  the 
locals  from  the  Ohio  River  crossing  nearest  the  destination.  The 
through  rates  on  these  commodities  to  Nashville  are  therefore  the 
rates  from  Pacific  coast  terminals  to  Columbus,  Ky.,  plus  the  locals 
from  Columbus  to  Nashville.  The  locals  from  Columbus  were:  On 
Ciuined  goods  14  cents  per  100  pounds  and  on  dried  fruit  in  boxes  or 
sucks  16  cents,  and  they  are  alleged  to  be  influenced  by  water  com- 
petition via  the  Cumberland  River.  However,  on  March  1,  1908, 
those  rates  were  advanced  to  16  cents  per  100  pounds  on  canned  goods 
and  18  cents  per  100  pounds  on  certain  specified  dried  fruits  in  boxes 
or  in  sacks,  straight  or  mixed  carloads. 

The  rates  to  the  Ohio  River  crossings  herein  mentioned  make 
through  East  St.  Louis  or  Cairo;  and  to  Nashville,  through  Columbos, 
because  the  short  line  mileage  to  the  destinations  named  is  through 
those  crossin<rs. 

Milan,  Humboldt,  and  Jackson,  Tenn.,  and^  Elizabethtown  and 
Ilopkinsville,  K\\,  are  not  in  Mississippi  River  common  points  terri- 
tory nor  in  Cincinnati-Detroit  common  points  territory;  but  they  are 
given  the  same  rates  on  these  commodities  that  apply  to  those  terri- 
tories.    Nashville  is  in  neither  of  the  territories  named. 

Complainant  offered  no  proof  as  to  the  unreasonableness  of  the  rates 
in  controversy  except  b}'  way  of  comparison  with  the  rates  to  the 
other  points  specified,  and  we  can  not  find  that  the  rates  are  unjust  or 
unreasonable  in  and  of  themselves. 

The  real  contention  seems  to  be  that  the  application  of  the  Mississippi 
River  common  points  nit<3  or  of  the  Cincinnati-Detroit  and  common 
l)oints  rate  to  points  that  are  not  within  the  territories  covered  by 
those  group  rates  unjustly  discriminates  against  Nashville,  and  that 
the  haul  through  Nashville  to  the  points  hereinafter  mentioned  at 
lower  rates,  constitutes  a  violation  of  the  fourth  section  of  the  act  to 
regulate  coniuierce. 
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'  It  appears  from  the  record  that  Nashville  has  a  large  territory  in 
which  to  distribute  its  goods.  The  through  carload  rate  on  any  of  the 
commodities  covered  by  this  complaint  from  points  of  origin  to  any 
of  the  points  to  which  the  rate  is  lower  than  to  Nashville,  plus  the 
local  carload  rate  from  that  point,  will  permit  a  dealer  therein  to  get 
within  30  miles  of  Nashville,  from  either  the  north  or  the  west,  on  an 
equality  of  rate  with  Nashville.  On  a  combination  of  through  carload 
i*iites  in,  and  less  than  carload  rates  out,  the  rates  from  such  point  and 
from  Nashville  equalize  at  something  over  60  miles  either  north  or 
we^^t  from  Nashville.  It  is  true  that  the  carload  rates  in,  to  any  of 
those  points,  plus  the  locals  out  permit  dealers  there  to  get  nearer  to 
Nashville  than  dealers  in  Nashville  can  get  to  such  other  points,  but 
that  is  largely  becaiise  the  shipments  from  Nashville  in  the  direction 
of  those  points  involves  a  back  h|kul.  On  the  other  hand,  the  present 
rate  adjustment  permits  Nashville  to  distribute  ite  goods  much  nearer 
to  Decatur,  Birmingham,  Chattanooga,  and  Atlanta  than  those  points 
can  get  to  Nashville,  and  it  is  likewise  protected  against  a  back-haul 
rate  that  would  equalize  that  advantage. 

From  the  record  we  are  unable  to  say  that  the  adjustment  at  the 
other  points  compared  with  Nashville  produces  undue  preference  or 
unjust  discrimination.  The  points  farther  north  and  farther  west, 
being  nearer  the  points  of  origin,  would  naturally  have  some  advantage; 
but  that  is  not  undue. 

The  complainant  insists,  however,  that  Nashville  should  be  given 
the  Cincinnati-Detroit  common  points  rate  because  it  applies  to  Milan, 
Humboldt,  and  Jackson,  Tenn.,  Nortonville,  Elizabethtown,  and  Hop- 
kinsvillc,  Ky.  The  first  four  of  these  points  are  on  the  line  of  the 
Illinois  Central  runninor  from  New  Orleans  to  Evansville.  Elizabeth- 
town  is  on  the  line  of  the  Illinois  Central  from  New  Orleans  to  Louis- 
ville, and  Hopkinsville  is  on  a  branch  line  of  the  Illinois  Central 
running  from  Gracey,  Ky.  Until  the  Illinois  Central  acquired  the 
Tennessee  Central,  running  from  Nashville  to  Hopkinsville,  its  lines 
did  not  reach  Nashville.  It  appears  from  the  record  that  the  Illinois 
Ct'iitnil  has  adopted,  as  a  policy,  a  literal  compliance  with  the  fourth 
section  of  the  act  in  that  it  applies  to  intermediate  points  no  higher 
rates  than  it  applies  to  farther  distant  basing  points  on  its  line.  The 
rates  to  the  Ohio  River  crossings  hereinbefore  mentioned  being  gov- 
erned by  the  lines  reaching  them  through  Cairo  or  East  St.  Louis,  the 
Illinois  Central,  in  hauling  traffic  from  the  same  points  of  origin  that 
moves  via  New  Orleans,  must  meet  the  rates  of  the  other  lines  at  the 
Ohio  River  crossings.  In  doing  this  it  transports  property  through 
all  of  the  points  last  above  mentioned  except  Hopkinsville  and  Nash- 
ville. Hopkinsville  takes  the  Ohio  River  rate;  Nashville  does  not 
The  application  of  this  rate  to  Hopkinsville  was  made  long  before  the 
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Illinois  Central's  line  reached  Nashville,  and  it  gave  HopkinsviUe  that 
rate,  undoubtedly,  because  it  gave  it  to  Graoey,  which  is  the  janctim 
point  of  the  Hopkinsville  branch. 

The  only  points  mentioned  in  the  complaint,  to  which  this  traffic  is 
moved  through  Nashville,  are  Louisville,  Elizabc^htown,  Evansyille, 
and  Hopkinsville,  and  the  transportation  in  each  case  is  by  the  Louis- 
ville &  Nashville  Railroad.  Elizabethtown  is  on  the  line  to  Louis- 
ville  and  Hopkinsville  on  the  line  to  Evansville.  The  Lonisyille  A 
Nashville  Railroad  has  not  seen  fit  to  adopt  the  policy  of  the  niinois 
Central  in  regard  to  applying  basing  points  rates  to  intexmediate 
points,  except  in  cases  where  the  circumstances  and  oonditioiis  sar- 
rounding  the  same  are  substantially  similar,  and  while  it  transportB 
these  commodities  through  Nashville  and  to  die  points  named  at  lower 
rates,  it  has  not  applied  those  rates  to  Nashville,  on  the  ground  that 
the  circumstances  and  conditions  at  the  farther  distant  points  are 
substantially  dissimilar  from  those  at  Nashville. 

The  record  clearly  shows  that  the  circumstances  and  conditioiis  sur- 
rounding Nashville  and  the  Ohio  River  crossings  and  Mississippi  River 
common  points  are  substantially  dissimilar.  It  indicates  that  by 
reason  of  the  location  of  the  latter,  the  fact  that  the  short  line  mileage 
from  Pacific  coast  terminals  is  to  those  points,  and  that  the  rate  from 
said  tei-minals  makes  via  that  mileage,  Nashville  would  not  be  entitled 
to  those  rates  as  a  matter  of  right  in  the  making  of  an  original  adjust- 
ment of  ratet^  from  those  terminals.  And  further,  the  Louisville  & 
Nashville  Railroad  in  accepting  this  titiffic  at  New  Orleans  is  obliged 
to  haul  to  the  Ohio  River  at  the  rates  fixed  by  the  routes  moving 
through  Cairo  or  £}ast  St.  Louis,  which  is  another  competitive  condi- 
tion that  does  not  obtain  at  Nashville.  Complainant  is  entitled  to 
those  rates  onl}"^  in  the  event  that  there  is  a  violation  of  section  4  of 
the  act  in  hauling  throucifh  Nashville  to  points  below  the  Ohio  River 
where  the  circumstanires  and  conditions  are  substantially  similar  to 
those  at  Nashville.  The  record  discloses  but  two  points  outside  of  the 
boundaries  of  the  territories  referred  to  that  take  those  rates  to  which 
the  transportation  passes  through  Nashville,  and  those  are  Elizabeth- 
town  and  Hopkinsville,  Ky.  Elizabethtown  is  a  junction  point  of  the 
Louisville  &  Nashville  and  the  Illinois  Centiul  railroads,  a  short  dis- 
tance from  Louisville.  The  Illinois  Central  gave  ElizabetJitown  the 
Louisville  rate,  and  the  Louisville  &  Nashville  met  that  rate, 

Hopkinsville  is  a  junction  point  of  the  Illinois  Central  and  tiie  Louis- 
ville &  Nashville  railroads,  on  the  latter's  line  to  Evansville.  The 
Illinois  Central  gave  Hopkinsville  the  Ohio  River  rate,  and  in  October^ 
1906,  the  Louisville  &  Nashville  met  the  competitive  rate  of  the  Illinois 
Central,  so  that  a  (condition  of  competition  in  these  rates  obtains 
at  Elizabethtown  and  Hopkinsville  which  does  not  prevail  at  Nashville. 
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This  is  also  true  as  to  Milan,  Humboldt,  Jackgon,  and  Nortonville. 
All  of  them  are  junction  points  on  the  Illinois  Central  either  with  the 
Louisville  &  Nashville  or  the  Nashville,  Chattanooga  &  St  Louis,  and 
those  two  carriers  have  simply  met  the  competitive  rates  of  the  llUnois 
Central  at  those  points,  but  they  do  not  transport  the  oommoditieB 
covered  by  this  complaint  through  Nashville  to  those  points. 

As  before  observed,  Hopkinsville  is  not  on  the  lines  of  the  lUinois 
Central  between  New  Orleans  and  Evansville,  and  therefore  does  not 
fall  under  its  policy  of  literal  compliance  with  the  long  and  short  haul 
section  of  the  act,  and  it  is  insisted  that  said  carrier  should  extend  the 
Ohio  Uiver  rate  to  Nashville  as  well  as  to  Hopkinsville  and  thereby 
create  the  same  competitive  condition  at  Nashville. 

The  lack  of  force  in  this  contention  rests  in  the  assumption  that  one 
point  can  not  be  included  in  a  group  rate  without  extending  the  same 
to  all  other  points  lying  beyond.  It  is  clear  that  the  group  or  basing 
point  system,  so  long  in  vogue,  should  not  be  disturbed  on  the  appli- 
cation  of  some  point  not  included  within  the  group  unless  such  group 
rate  works  an  unreasonable  disadvantage  to  the  point  complaining. 
The  competition  from  Mississippi  Kiver  common  points,  Ohio  River 
crossings,  or  Jackson  is  not  unjustly  discriminatory  or  unreasonably 
disadvantageous  to  Nashville,  because  the  distributing  rates  from 
those  points  and  Nashville  equalize  about  50  miles  either  north  or. 
west  from  Nashville.  Those  points  do  not  compete  in  the  territory 
east  of  Nashville  and  but  little  in  the  territory  south  thereof.  Milan, 
Humboldt,  and  Hopkinsville  furnish  no  competition  with  Nashville 
because  there  are  no  wholesale  grocery  houses  there,  and  the  record 
is  silent  as  to  competition  from  Elizabethtown. 

The  question  seems  to  narrow  down  to  whether  or  not  the  Illinois 
Central  unjustly  discriminates  against  Nashville  by  giving  Hopkins- 
ville a  lower  rate.  In  this  case  it  happens  to  be  a  group  or  basing- 
point  rate,  but  if  the  rate  had  been  either  higher  or  lower  than  the 
basing-point  rate,  and  no  unjust  discrimination  resulted,  there  would 
be  no  reason  for  giving  Nashville  that  rate.  And  the  fact  that 
Hopkinsville  has  been  given  the  group  or  basing-point  rate  is  likewise 
no  reason  why  Nashville  should  be  included  within  that  group  in  the 
absence  of  a  showing  of  unjust  discrimination  resulting  to  Nashville. 

In  its  answer  to  this  complaint  the  Southern  Pacific  Company  said: 

That  the  reiison  for  charging  and  collecting  higher  rates  on  the  commodities 
named,  for  the  transportation  of  Mud  commodities  from  Southern  Pacific  coast 
terminals  to  Nashville  and  said  other  destination  points,  is  because  of  the  action  of 
the  southeastern  lines  in  demanding  that  rates  between  said  Soathem  Pacific  coast 
terminals  and  said  southeastern  points  be  made  upon  an  arbitrary  baas,  which  gives 
t()  the  southeastern  lines  an  unreasonable  proportion  of  the  through  lates  between 
naiil  points,  and  which  gives  to  said  southeastern  lines  an  unreasonable  division  of 
said  rates. 
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It,  however,  in  said  answer  denies  that  the  through  rates  are  nqjost 
or  unreasonable. 

Complainant  ur^es  that  the  statement  above  quoted  is  an  admission 
of  the  unreasonableness  of  the  rates.  The  Southern  Pacific  Company 
in  testimony  says  that  the  allegation  refers  only  to  the  divisions  of 
the  rates,  and  that  it  is  negotiating  for  divisions  more  favorable  to  it 
It  seems  clear  that  no  admission  of  unreasonableness  of  the  through 
mtes  was  intended  or  contemplated.  The  defendants  show  that  the 
rates  on  canned  goods  and  dried  fruits  from  Columbus,  Ky.,  to  Nash- 
ville are,  respectively,  14  and  16  cents  per  100  pounds.  These  rates 
added  to  the  rates  from  the  Pacific  coast  terminals  to  the  Mississippi 
River  make  the  through  rates  to  Nashville.  We  can  not  find  from 
this  record  that  either  the  rates  from  Pacific  coast  terminals  to  the 
Mississippi  River  or  to  the  Ohio  Riv^r  crossings,  or  the  local  rates 
from  the  Mississippi  River  or  Ohio  River  crossings  to  Nashville,  on 
these  commodities,  are  unreasonable. 

We  are  satisfied  from  the  entire  record  that  the  rates  complained  of 
at  Nashville  have  not  been  shown  to  be  unjust  and  unreasonable,  or 
unjustly  discriminatory  against  Nashville,  or  unduly  preferential  to 
other  points,  and  that  they  do  no  violence  to  section  4  of  the  act  to 
regulate  commerce.  It  follows  that  the  complaint  and  the  petition  of 
the  interveners  should  be  dismissed,  and  such  an  order  will  be 
antered. 

23 La  aB^ 
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No-  1290. 
FORT  SMITH  TRAFFIC  BUREAU 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY  AND 
ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


SuhmitUd  May  16, 1908.    Dtddcd  Junt  2, 19QS. 


1.  The  concurrent  existencG  of  two  aepttrate  wid  distinct  rates  on  the  name  commodity 

IB  condemn od  when  the  traffic  moves  over  tlie  eame  route  in  the  aame  direc- 
tion, between  the  same  points,  and  the  carriers,  by  their  published  fjuiffs^  aastime 
to  chares  one  rate  or  the  other  according  t«  the  ultimate  use  to  which  the  com- 
modity is  to  be  put. 

2.  Tariffs  which  apply  rates  upon  commoditie*  according  to  their  uac  are  improper. 

The  carrier  haa  no  right  to  attempt  to  dictate  the  uses  to  which  commodittt-H 
transported  by  it  shall  be  puL  The  duty  of  a  common  carrier  ia  to  transport 
commodities  at  its  tariff  rates  and  on  equal  conditioiu  for  alL 

(7.  H.  Ivers  and  Mechtm  &  Meckem  for  complainant 
E.  B.  Peirce,  Ed.  Baxter^  R.  Walion  Moore,  and  Thomas  S,  Buzhet 
for  defendants. 

Report  of  the  Commission. 

CoCKRELL,  Commissioner: 

The  complaint  in  this  case  was  filed  September  26,  1907,  by  the 
Fort  Smith  Traffic  Bureau,  a  mercantile  association  composed  of 
manufacturers  and  jobbers,  having  its  principal  oHice  at  Fort  Smith, 
in  the  state  of  Arkansas,  and  was  brought  by  complainant  on  behalf 
of  the  city  of  Fort  Smith,  the  Equitable  Powder  Manufacturing  Com- 
pany, and  the  manufacturers  and  shippers  of  nitrate  of  soda. 

The  matter  alleged  is  the  concurrent  existence  of  two  separate  and 
distinct  rates  on  the  same  commodity,  when  moved  over  the  same 
route  in  the  same  direction,  between  the  same  pt»mta;  the  carrier 
defendants  by  their  published  tariffs  aJMHTning  to  cliarge  on©  rate  or 
the  other  according  to  the  ultimate  use  to  which  the  commodity  is 
to  be  put. 
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The  specific  allegations  are: 

3.  That  effective  July  27, 1907,  defendants  did  publish  and  post  a  thzougfa.  cukid 
rate  of  20  cents  per  100  pounds  to  apply  on  nitrate  of  soda  from  New  (Means,  La.,  to 
Fort  Smith,  Ark.  (Arkansas  Tariff  No.  l-I,  I.  C.  C.  No.  51,  Supplement  No.  S2; 
item  5445.) 

4.  That  effective  same  date.  July  27, 1907,  defendants  published  and  posted  throu^ 
carload  rate  of  20  cents  per  100  pounds  to  apply  on  ''potash  salts  and  nitimte  ol  aodi, 
to  be  used  exclusively  in  the  manufacture  of  fertilizer,  carloads,  tninimnm  weight 
aO,000  pounds,"  from  New  Orleans,  I^a.,  to  Fort  Smith,  Ark.  (Arkansas  Tuiff  Xa 
1-J,  I.  C.  C.  No.  58,  item  370.)    ('anceling  I.  C.  C.  No.  51,  and  supplements  thoeCo. 

5.  That  on  carload  shipments  of  nitrate  of  soda,  to  be  used  in  the  manufactme  d 
powder^  from  New  Orleans,  La.,  to  Fort  Smith,  Ark.,  through  rate  of  27  cents  psr  100 
pounds  is  applied. 

6.  That  said  increase  in  rate  was  made  without  justification.  That  the  rate  S|^ilifld 
on  nitrate  of  soda  to  he  used  in  the  manufacture  of  fertilizer  yields  compensMoiy 
revenue  to  the  defendants  for  the  service  performed.  That  the  present  rates  as  incressed 
as  above  set  forth  are  unjust,  unreasonable,  and  unduly  prejudicial  to  Fdrt  Smith,  to 
the  other  common  points  in  Arkansas,  to  the  Equitable  Powder  Manufacturing  Gont 
pany,  dealers  and  shippers  of  nitrate  of  soda. 

Reparation  is  asked. 

The  separate  answer  of  the  Illinois  Central  Railroad  Company  is  in 
these  words: 

3.  The  allegation  contained  in  paragraph  3  of  the  complaint  is  mislflading  in  tftf^  It 
creates  the  impression  that  the  rate  therein  mentioned  was  intended  to  be  iqpplied  to 
nitrate  of  soda  used  in  the  manufacture  of  powder.  There  was  no  such  intention  nor 
was  the  rate  so  supplied,  and  the  exact  fact  is  that  the  rate  was  published,  as  will  mppsir 
from  the  tariff,  in  the  following  terms: 

"Effective  July  27,  1907.    Fertilizer:  Potash  salts  and  nitrate  of  soda,  0.  L.,  i 
New  Orleans,  La.,  to  Fort  Smith,  Ark.,  20  cents  per  100  pounds." 

The  rate  thus  published  was  a  fertilizer  rate  on  nitrate  of  soda  included  with  ] 
salts  as  a  fertilizer  or  for  use  in  the  manufacture  of  fertilisser. 

4.  The  truth  of  the  allegation  contained  in  paragraph  4  of  the  complaint  is  admitted, 
the  rate  therein  mentioned  being  the  rate  applied  to  "potash  salts  and  nitrate  of  soda" 
used  in  the  manufacture  of  fertilizer. 

5.  The  truth  of  the  allegation  contained  in  paragraph  5  of  the  complaint  is  admittsd, 
but  the  said  paragraph  is  misleading  in  creating  the  impression  that  the  rate  of  27  osoti 
per  100  pounds  is  restricted  to  nitrate  of  soda  used  in  the  manufacture  of  powder,  the 
exact  fact  being  that  the  rate  in  question  applies  on  nitrate  of  eoda  however  ueed, 
whether  in  the  manufacture  of  powder,  the  manufacture  of  fertiliser,  or  otherwiWi 
The  said  rate  has  been  and  is  the  lawfully  published  rate  on  nitrate  of  soda. 

The  St.  Louis  &  San  Francisco  Railroad  Company  answered  ai 

follows: 

3.  Defendant  admits  that  on  July  27, 1907,  it  published  end  posted  a  through  culosd 
rate  of  20  cents  per  100  pounds  to  apply  on  *'  Potash  salts  and  nitrate  of  soda,  to  be  used 
exclusively  in  the  manufacture  of  fertilizer,"  from  New  Orleans,  La.,  to  Fort  fimi&t 
Ark.,  but  states  that  said  rate  was  withdrawn  on  September  30,  1007,  and  a  late  of  17 
cents  established  in  lieu  thereof. 

4.  Defendant  admits  that  on  carload  shipments  of  nitrate  of  soda  to  be  used  in  the 
manufacture  of  powder,  from  New  Orleans,  La.,  to  Fort  Smith,  Ark.,  a  tfaiongh  late  of 
27  cents  per  100  pounds  is  applied. 
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5.  Defendant  denies  that  the  present  rates  on  nitrate  of  soda  from  New  Orleans  to 
Fort  Smith  are  unjust,  unreasonable,  or  unduly  pr^udidal  to  Fort  Smith,  to  the  other 
common  points  in  Arkansas,  or  to  the  Equitable  Powder  Ifanutecturing  Oompeay, 
dealers  and  shippers  of  nitrate  of  soda. 

At  the  hearing  at  Fort  Smith  it  was  agreed  by  all  parties  that  the 
complaint  was  brought  for  the  benefit  of  the  EJquitable  Powder  Manu- 
facturing Company,  and  the  attorneys  for  that  company  took  entire 
charge  of  the  complainant's  side  of  the  case. 

The  testimony  was  directed  to  develop  the  situation  with  respect  to 
importation  of  nitrate  of  soda,  its  transportation  to  the  various  con- 
suming points,  and  the  tarifiF  rates  charged  thereon  by  the  interstate 
carriers  from  the  ports  of  entry.  The  hearing  developed  the  facts 
that  no  fertilizer  factory  ever  existed  at  Fort  Smith  or  at  Fenn;  that 
Fenn  is  the  name  of  the  manufacturing  plant  of  the  Equitable  Powder 
Manufacturing  Company,  located  about  4}  miles  southi  of  Fort  Smith 
and  connected  by  a  spur  track  with  the  main  line  of  the  St.  Louis  & 
San  Francisco  Railroad  Company;  that  this  spur  track  is  about  1  mile 
long  and  belongs  to  the  railroad;  that  no  other  industries  are  located 
at  Fenn  beside  the  powder  works;  and  that  by  certain  tariffs  by 
certain  routes  when  the  delivering  carrier  is  the  Frisco  the  rates  on 
certain  commodities,  including  nitrate  of  soda,  applicable  to  Fort 
Smith  are  also  applicable  to  Fenn. 

With  respect  to  nitrate  of  soda,  it  is  shown  that  aU  of  the  conunodity 
is  obtained  from  Chili  and  Peru,  South  America,  bagged  in  sacks; 
that  the  bags  vary  in  weight  from  200  to  300  pounds  each;  that  the 
principal  ports  of  entry  are  Mobile  and  New  Orleans,  on  the  Ghilf,  and 
Boston,  New  York,  Wilmington,  Baltimore,  Newport  News,  and 
Savannah  on  the  Atlantic,  although  other  ports  might  be  used  if 
desirable,  as  the  vessels  used  are  tramp  ships  especially  engaged 
under  charter  parties;  that  the  recent  price  has  been  $2.40  per  him- 
dredweight,  f.  o.  b.  cars  at  New  Orleans;  that  there  is  no  risk  in 
handling  it,  being  as  harmless  as  common  salt;  that  there  are  only 
two  grades  of  the  commodity,  95  pet  cent  and  96  per  cent,  the  per- 
centage being  very  carefully  determined  and  the  price  varying 
sensitively  with  a  variation  of  one-tenth  of  1  per  cent  in  the  purity  of 
the  article;  that  little  purification  of  the  article  is  attempted,  nothing 
more  than  to  separate  the  earthy  material;  that  the  impurity  in  the 
commodity  is  not  a  salt  of  potash,  but  is  ordinary  table  salt,  or  chloride 
of  sodium;  that  nitrate  of  soda  enters  into  the  composition  of  powder 
to  the  extent  of  75  per  cent  of  actual  weight;  that  nitrate  of  soda  is 
seldom  used  by  itself  as  a  fertilizer ;  and  that  in  carload  shipments  there 
is  no  diflFerence  in  the  transportation  of  nitrate  of  soda,  whether  it  is 
destined  to  a  powder  plant  or  to  a  fertilizer  factory. 

The  evidence  also  shows  that  Fort  Smith,  or  rather  Fenn,  gets 
nitrate  of  soda  not  only  from  New  Orleans,  but  from  the  Atlantic 
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ports,  paying  a  higher  rate  thereon  than  the  rate  complained  of;  that 
the  ships  bring  from  5,000  to  6,000  tons  in  a  cargo,  requiring  200  can 
or  more  to  transport  it,  and  that  the  harbor  and  dock  facilities  of  the 
Illinois  Central  at  New  Orleans  necessitate  the  immediate  loading 
and  movement  of  these  cars  to  destination;  that  what  are  known 
commerciall}^  as  potash  salts  come  from  Germany;  and  that  there  is 
no  mixture  kno^\ii  as  ''potash  salts  and  nitrate  of  soda.'' 

Bearing  these  facts  in  mind,  the  tariffs  on  nitrate  of  soda  from  New 
Orleans  to  Fort  Smith  and  Fenn,  Ark.,  are  very  remarkable,  to  say 
the  least. 

The  shipments  concerning  which  the  Equitable  Powder  Manubo- 
turing:  Company  offered  evidence  moved  from  New  Orleans  August 
20,  21,  22,  and  23,  1907.    At  that  time  the  rates  in  effect  were: 

Illinois  Central  Railroad  Tariff  No.  A-18687,  I.  C.  C.  No.  J-4387, 
effective  April  1,  1907,  Joint  Freight  Tariff  from  Shipddey  New 
Orleans,  La.  (when  originating  in  South  America)  on  nitrate  of 
soda,  C.  L.  (minimum  weight  50,000  pounds  per  car,  except  when  the 
marked  capacity  of  the  car  is  less,  in  which  event  the  marked  capacity 
will  govern). 

To  Fenn,  Ark.,  27  cents  per  100  pounds,  route  2  (route  2  is 
explained  as  via  Memphis,  Tenn.,  and  St.  L.  &  S.  F.  R.  R. — the  way 
the  shipments  were  routed). 

At  that  time  there  was  also  in  effect  Arkansas  Tariff  No.  1-J,  I.  C. 
C.  No.  58,  published  by  George  W.  Gale,  agent,  to  which  the  Illinois 
Central  R.  R.  and  the  St.  Louis  &  San  Francisco  R.  R.  were  named 
as  parties  concurring.     This  tariff  provides  as  follows: 

Item  No.  370,  potash  salts  and  nitrate  of  soda,  to  be  used  exclusively  in  the  maim- 

facture  of  fertilizer,  carloads,  minimum  weight  30,000  pounds. 
New  Orleans,  La.,  to  Fort  Smith,  Ark.,  20  cents  per  100  pounds. 

Supplement  No.  1  to  this  tariff,  effective  August  19,  1907,  modified 
Item  No.  370,  by  this  special  appUcation: 

Item  No.  073i,  potash  salts  and  nitrate  of  soda  (see  Item  370).  Rales  on  poCadi 
salts  and  nitrate  of  soda  from  New  Orleans,  La.,  to  Fort.Smith,  Aik.,  will  also  apgHy 
to  Fenn,  Ark. 

These  were  the  only  tariffs  in  force  at  the  time  the  ahipmenta 
moved  and  applicable  to  transportation  from  New  Orleana,  La., 
to  Fenn,  Ark.  There  was  testimony  to  the  effect  that  in  the  opinion 
of  a  rate  expert  the  20-cent  rate  on  nitrate  of  soda  for  fertiliaer 
would  apply  from  shipside,  but  the  expert  was  mistaken  as  to  such 
application  so  far  as  traffic  moving  via  Memphis  over  the  lines  of 
the  defendants  was  concerned.  Neither  Item  No.  370  nor  Item 
No.  67:U  would  so  apply.  Item  No.  253  of  Arkansas  Tariff  No.  1-J, 
[.  C.  C.  No.  58,  applies  a  shipside  rate  over  another  route,  and  says: 
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(c) Via lUinois Central    •   •    •    and Yaioo A Ifias. Valley R.R.    Nodoeishenby 
given  that  rates  named  in  this  tariff  wOlindude  actual  ooil  of  tnoaferftomiraiid^ 
spuzB,  or  switches  located  on  tracks  of  competing  lines,  when  such  oompeting  lines 
applyi;he  rates  named  herein  from  such  warehouse,  qsur,  or  svritch. 

The  only  shipside  tariff  in  effect  at  the  time  the  ahipmants  moved, 
August  20,  21,  22,  and  23,  was  the  Illinois  Central  R.  R.  Tariff 
No.  A-18687,  I.  C.  C.  No.  J-4387,  above  referred  to,  which  carried 
a  rate  of  27  cents  per  100  poimds  on  nitrate  of  soda  from  New  Orleans 
to  Fenn,  Ark. 

Th^  four  bills  of  lading  filed  by  the  complainant  show  the  contents, 
in  weight,  of  the  18  cars  to  have  been  in  the  aggregate  1,344|166 
pounds,  being  an  average  of  74,675  pounds  per  car;  the  chaige  of 
27-cent  rate  per  100  pounds;  the  routing  to  have  been  via  Memphis 
and  the  St.  L.  &  S.  F.  Railroad,  the  route  over  which  they  traveled; 
and  the  expense  bills  show  the  same  rate.  Mr.  Bedwell,  the  agemtin 
charge  of  the  business  of  the  powder  company,  testified  that  tibie  last 
shipment  received  prior  to  these  18  carloads  was  in  June,  1907,  and 
the  rate  charged  was  27  cents  per  100  pounds,  and  that  after  these 
August  shipments  moved  and  before  the  expense  bills  were  paid 
whenever  he  wanted  a  rate  he  saw  what  they  had  on  file  in  their  office; 
and  in  answer  to  the  question,  ''You  may  state  whether  or  not,  in 
response  to  your  request  for  the  tarifiiB  and  for  that  information,  they 
gave  you  any  other  tariffs  than  those  which  have  been  introduced 
in  evidence  here/'  he  replied:  "This  tariff  is  the  oviy  one  on  file^' — 
this  1-J,  showing  the  rate  of  20  cents.  He  was  informed  by  the  chief 
clerk  that  the  rate  was  27  cents  on  a  shipside  tariff,  but  if  he  did  not 
have  the  tariff  that  it  had  not  been  furnished  him  and  was  not  there; 
and  in  answer  to  the  question,  "They  did  quote  to  you  a  rate  of 
27  cents?''  he  replied:  "They  said  the  rate  was  27,  and  they  would 
not  accept  20.''  He  wanted  them  to  accept  a  20-cent  rate  on  the 
shipment. 

This  case  emphasizes  the  impropriety  of  tariffs  which  apply  rates 
upon  conmiodities  according  to  their  use.  We  have  repeatedly  con- 
denmed  such  tariffs,  and  we  now  say  the  carrier  has  no  right  to  at- 
tempt to  dictate  the  uses  to  which  conmiodities  transported  by  it 
shall  be  put.  The  duty  of  a  common  carrier  is  to  transport  com- 
modities at  its  tariff  rates  and  on  equal  conditions  for  all. 

There  has  never  been  a  fertilizer  factory  at  Fenn,  nor,  so  far  as 
the  testimony  shows,  at  Fort  Smith,  Ark.  The  inclusion  in  the  Ar- 
kansas Tariff  No.  1-J,  I.  C.  C.  No.  58,  of  rates  on  nitrate  of  soda ''to 
be  used  exclusively  in  the  manufactiure  of  fertilizer,"  was  unnecessary 
and  liable  to  deceive. 

In  Stowe-FuUer  Co.  v.  Pennsylvania  Co.  et  ah,  12  I.  C.  C.  Rep.,  216, 
we  held  that  classification  must  be  based  upon  a  real  distinction 
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from  a  transportation  standpoint.  The  Commission  can  not  regard 
a  classification  as  scientific,  or  a  difference  in  rates  as  well  based, 
which  is  altogether  foimded  upon  a  distinction  that  has  no  transpor- 
tation significance.  Such  a  differentiation  would  lead  to  an  almost 
endless  multiplication  of  rates,  which  could  find  no  excuse  save  the 
use  which  might  be  made  of  the  article  transported. 

In  the  case  of  the  Capital  OUy  Gds  Co.  y.  Ckntral  Vermont  By. 
Co.  et  al.f  11  I.  C.  C.  Rep.,  104,  the  Commission  held  that  it  is  not 
permissible  imder  section  2  of  the  act  for  two  or  more  canien  to 
establish  a  joint  through  rate  which  is  applicable  only  to  a  particular 
shipper  or  class  of  shippers  while  denying  such  lower  rate  to  other 
shippers  of  like  traffic  between  the  same  points  of  origin  and  des- 
tination. 

The  evidence  is  that  the  20-cent  through  rate  on  nitrate  of  soda  to 
be  used  exclusively  in  the'  manufacture  of  fertilizer  has  never  been 
applied  on  transportation  from  shipside,  New  Orleans,  La.,  to  Fort 
Smith,  or  Fenn,  Ark.,  and  that  it  could  not  be  so  applied.  The  rate 
as  published  was  not  applicable  to  the  shipments  in  question. 

In  view  of  the  foregoing  and  having  in  mind  the  additional  fact  that 
the  27-cent  rate  imder  which  the  shipments  moved  was  applicable  to 
many  other  points  where  powder  is  made,  our  conclusions  are  that 
the  Illinois  Central  Railroad  Tariff  No.  18687,  I.  C.  C.  No.  J-4387| 
effective  April  1, 1907,  joint  freight  tariff  from  shipside,  New  Orleans, 
La.,  when  originating  in  South  America,  on  nitrate  of  soda,  carload, 
minimum  weight  50,000  poimds  per  car,  to  Fenn,  Ark.,  27  cents  per 
100  poimds,  routed  via  Memphis,  Tenn.,  and  the  St.  Louis  &  San 
Francisco  Railroad,  is  the  only  tariff  applicable  to  these  shipments, 
and  that  the  rate  of  27  cents  therein  shown  and  charged  upon  these 
shipments  has  not  been  shown  to  be  unreasonable,  or  unjust  or 
unduly  discriminatory,  and  that  no  reparation  can  properly  be  made, 
and  this  case  must  be  dismissed.    An  order  will  be  made  accordiD{^y. 

The  attention  of  the  defendants  is  called  to  the  interminable  con- 
fusion existing  in  their  tariff  schedules  in  regard  to  shipments  to  this 
powder  company  at  Fort  Smith,  Ark.,  with  the  expectation  that  they 

will  make  them  specific  and  intelligible. 

ISLaCBep. 
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No.  1227. 

J.  W.  THOMPSON  LUMBER  COMPANY;  RUSSE  &  BURGESS; 
JAMES  E.  STARKE  &  COMPANY;  E.  SONDHEIMER  COM- 
PANY;  E.  E.  TAENZER  &  COMPANY;  L  M.  DARNELL  & 
SON  COMPANY;  DARNELL-TAENZER  LUMBER  COMPANY; 
GREEN  RIVER  LUMBER  COMPANY;  ARTHUR  HARD- 
WOOD FLOORING  COMPANY;  LAMB-FISH  LUMBER 
COMPANY;  MEMPHIS  RIM  &  BOW  COMPANY;  S.  C. 
MAJORS  &  COMPANY,  BANKS  &  COMPANY,  AND  NOLAN 
BROTHERS 

V. 

ILLINOIS  CENTRAL  RAILROAD .  COMPANY;  YAZOO  & 
mSSISSIPPI  VALLEY  RAILROAD  COMPANY,  AND  ST. 
LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAY 
COMPANY. 


Submitted  May  6, 1908.    Decided  June  1, 1908. 


The  rate  of  12  cents  per  100  pounds  now  in  effect  on  baidwood  lumber  from  '. 

phis  to  New  Orleans  is  unreasonable  and  should  not  eizoeed  10  oenti  per  100 
pounds. 

W.  A,  Percy  for  complainants. 

Ed.  Baxter  and  R.  W.  Moore  for  Illinois  Central  Raihroad  Company. 

C.  N.  Burch  and  C.  L.  Sivley  for  Yazoo  &  Mississippi  Valley  Rail- 
road Company. 

M.  L.  Clardy  for  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company. 

Report  of  the  Commission, 

Lane,  Commissioner: 

Lumber  shippers  at  Memphis,  Tenn.,  complain  that  the  rate  of  12 
cents  per  100  pounds  on  hardwood  lumber  (except  gum)  from  Mem- 
phis to  New  Orleans  is  unreasonable  and  unjust.  The  original  com- 
plaint was  filed  June  20,  1907;  an  amended  complaint  was  filed 
August  26,  1907,  naming  the  Chickasaw  Cooperage  Company  as  an 
additional  complainant  and  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  as  an  additional  defendant.  Reparation  is 
claimed  on  shipments  made  between  February  2,  1903,  when  the 
present  rate  became  effective,  and  the  time  of  filing  the  complaint,  the 
details,  and  amounts  as  to  each  shipper  being  set  forth  in  exhibits 
attached  to  the  complaint. 

V)  T.  C.  a  Kep. 
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The  Illinois  Central  Railroad  Company  operates  a  line  of  railway 
between  Memphis  and  New  Orleans,  395.4  miles  in  length,  and  ths 
Yazoo  &  Mississippi  Valley  Railroad  Company  operates  a  line  between 
the  same  points  455.6  miles  long.  These  two  roads  are  east  of  the 
Mississippi  River  and  are  controlled  by  the  same  interests,  having 
common  operating  and  executive  officers.  The  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company  operates  a  line  west  of  the 
Mississippi  through  Arkansas  and  Louisiana,  and  at  Alexandria, 
La.y  connects  with  the  Texas  &  Pacific,  entering  New  Orleans  over 
the  rails  of  that  company,  making  a  combination  line  541  miles  in 
length.  It  also  operates  a  line  via  Little  Rock  and  Alexandria,  in 
connection  with  the  same  company,  631  miles  in  length.  Lumber  may 
be  shipped  by  various  routes  from  Memphis  to  the  several  Gulf  ports, 
but  substantially  all  of  it  moves  over  the  Illinois  Central  and  Yasoo  ft 
Mississippi  Valley  Railroads  when  exported  via  New  Orleans. 

In  1883  the  predecessor  of  the  Yazoo  &' Mississippi  Valley  com- 
pleted its  line  between  Memphis  and  New  Orleans,  and  put  in  effect 
between  those  points  a  rate  of  10  cents  on  hardwood  lumber  for  ex- 
port. Between  1884  and  1887  the  rate  was  at  times  12}  and  15  centB| 
but  on  November  27,  1888,  it  was  again  reduced  to  10  cents  and  re- 
mained at  that  figure  for  fifteen  years,  until  February  2,  1903,  when 
the  present  rate  of  12  cents  was  put  in  force.  Prior  to  1887  the  pub- 
lication of  tariffs  was  not  requu*ed  by  law,  and  it  is  generally  admitted 
that  they  were  not  strictly  adhered  to  even  when  published.  Prior 
to  November,  1906,  the  railroads  "equalized,"  through  a|l  Atlantic 
and  Gulf  ports,  the  rates  on  commodities  shipped  to  foreign  countriea. 
Under  this  practice,  although  a  rate  was  published  by  the  carrier  to 
one  American  port,  it  was  not  adhered  to  when  a  lower  through  rate 
to  a  foreign  country  was  effective  through  any  other  port,  because  the 
carrier  would  reduce  its  inland  rate  sufficiently  to  make  the  through 
rate  to  the  foreign  country  the  same  through  all  ports.  The  necessary 
result  of  this  was  that  the  raihoads  received  less  than  their  published 
tariffs  to  the  ports.  It  follows  from  this  that  the  defendant  oarrieis 
actually  received  less  than  12  cents  on  the  lumber  exported  prior  to 
November,  1906.  This  practice  did  not  affect  the  revenues  on  hard- 
wood lumber  through  New  Orleans  to  the  same  extent  that  it  did 
through  other  ports,  because  the  lowest  rate  on  this  conunoditj  was 
generally  through  this  port.  It,  however,  materially  reduced 'the 
actual  revenue  on  cotton,  as  lower  combinations  were  often  effectiYC 
via  other  ports.  Its  discontinuance  resulted  in  diverting  to  defend- 
ants practically  all  lumber  shipped  from  Memphis  to  foreign  destina- 
tions. Prior  to  that  time  a  large  quantity  of  lumber  moved  via 
Norfolk;  it  being  in  evidence  that  one  shipment  moved  on  an  ll<4seiit 
rate  to  that  port. 

18 1,  a  a  Bop. 
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At  the  same  date^  approxiinatelj — ^the  spring  of  1903 — ^the  rail- 
roads of  the  south  generally  increas^  the  rate  2  cents  per  100  pounds 
on  yellowpine  lumber  destined  north,  and  on  hardwood  lumber, 
except  gum,  from  Memphis,  Nashville,  and  other  points,  destined 
south.  The  rates  on  hardwood  lumber  north  from  Memphis  were 
not  changed. 

The  method  of  handling  lumber  by  the  railroads  between  Memphiis 
and  New  Orleans  has  been  the  same  since  February  2,  1903,  «8  prior 
thereto,  with  the  exception  that  the  railroads,  owing  to  the  increased 
capacity  of  cars  and  engines,  are  now  enabled  to  load  from  20  to  25 
per  cent  more  in  a  car  and  to  haul  a  much  greater  tonnage  per  train. 

When  the  10-cent  rate  was  first  put  in  effect  there  was  little  or  no 
business  in  hard-wood  lumber  from  Memphis  to  New  Orleans.  In 
1903,  when  the  higher  rate  became  effective,  this  business  had 
become  so  great  that  Memphis  was  known,  as  it  is  now,  as  the  largest 
hardwood  market  in  the  world,  this  commodity  affording  as  large 
a  tonnage  as  any  single  conunodity  transported  by  rail  between 
Memphis  and  New  Orleans,  unless  it  may  be  cotton. 

Lumber,  owing  to  the  fact  that  it  is  a  very  low  grade  of  freis^t,  not 
liable  to  damage,  is  shipped  in  any  kind  of  car,  without  respect  to  the 
car's  condition,  provided  it  be  strong  enough  to  sustain  the  avenge 
load  of  fifty  or  sixty  thousand  poimds.  It  moves  with  greater  regu- 
larity, probably,  than  any  conmiodity  hauled,  and  is  loaded  by  the 
shipper,  who  pays  the  carrier  three-quarters  of  a  cent  per  100  pounds 
for  unloading  at  New  Orleans.  On  a  50,000-pound  shipment  this 
unloading  charge  amounts  to  $3.75,  while  formerly  the  charge  was 
$2.50  or  $3. 

Memphis  has  competitors  in  the  hardwood  lumber  business  in 
Indiana,  Kentucky,  Tennessee,  Virginia,  and  West  Virginia,  to  meet 
which,  at  foreign  destinations,  it  necessarily  has  to  absorb  any 
increase  in  rates  not  borne  by  its  competitors. 

Practically  all  the  lumber  shipped  to  New  Orleans  is  for  export. 
From  a  revenue  standpoint  this  freight  is  not  as  much  sought  by  the 
ships  as  is  cotton  and  other  commodities  paying  a  higher  transporta- 
tion rate,  though  it  is  needed  on  a  ship  for  proper  balancing  of  cargo. 
It  is  therefore  true  that  lumber  may  be  delayed  somewhat  longer  at 
New  Orleans  than  is  cotton  or  similar  high-class  freight.  Owing  to 
this,  both  prior  to  1903  and  subsequent  thereto,  the  cars  loaded  with 
lumber  and  awaiting  water  transportation  have  been  held  at  New 
Orleans  for  an  unusually  long  period;  the  delay  since  1903  may  have 
been  somewhat  greater  than  before,  owing  to  the  increased  volume  of 
business  which,  up  to  the  fall  of  1907,  Ukewise  accounted  for  the 
shortage  of  equipment  on  the  part  of  carriers  generally.  The  respond- 
ents devoted  much  testimony  to  showing  the  extent  of  this  delay,  and 
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exhibited  statements  indicating  that  cars  were  delayed  at  New 
Orleans  unloaded  on  an  average  of  about  fourteen  days,  while  com- 
plainants presented  figures  showing  the  delay  was  about  eight  dajm. 

It  was  testified  that  cars  were  worth  about  $2.50  per  day  to  the  car- 
riers; though  the  demurrage  charge  was  only  $1  per  day  and  car  rental 
paid  to  each  other  was  but  50  cents.  The  same  witness  also  testi- 
fied that  although  there  had  always  been  this  marked  delay  on  export 
shipments,  yet  the  carriers  had  never  charged  shippers  demurrage  on 
that  account,  but  prior  to  1903  and  subsequent  thereto  had  vohm- 
tarily  maintained  3  car-service  rules  on  lumber  consigned  to  New  ' 
Orleans:  First,  upon  that  consigned  for  domestic  uae^  a  demurrage 
charge  of  $1  per  day  was  made  after  forty-eight  hours  firee  time.  Sec- 
ond, upon  that  consigned  on  what  was  termed  a  ''port"  bill  of  lading 
twenty  days  free  time  at  New  Orleans  was  allowed  up  to  sixty  dajni 
prior  to  the  hearing  in  this  case,  when  such  free  time  had  been  reduced 
to  ten  days.  Third,  lumber  for  export  was  allowed  to  remain  indefi- 
nitely in  the  car  awaiting  water  transportation.  Although  this 
defense  of  the  rate  was  made  at  the  hearing,  yet  when  the  rate 
was  increased  the  delay  at  New  Orleans  was  not  ui^ed  as  one  of 
the  causes.  The  reasons  assigned  at  that  time  were  that  the  lumbtf 
business  was  a  prosperoxis  business  and  the  rates  on  that  commodity 
were  not  bearing  a  just  share  of  the  transportation  expenaes,  whidi 
had  largely  increased  owing  to  the  advanced  cost  of  railroad  operatioiip 

Since  March,  1907,  the  defendants  have  adopted  the  rule  "not  to 
issue  through  bill  of  lading  unless  steamer  is  in  sight.''  This  is  aooom- 
plished  by  the  carrier's  representative  in  New  Orieans  reoeiYing  tele- 
graphic notice  that  ships  are  coming  in.  This  gives  several  days' 
notice  before  the  time  of  loading.  Under  this  new  practice,  when  the 
railroad  is  advised  that  a  shipper  has  lumber  to  export,  it  issues  a  ooiir 
tract  in  which  it  specifies  when  the  loading  is  to  take  place.  By  tUs 
method  defendants  have  materially  decreased  the  delay  at  New 
Orleans.  There  are  not  berths  enough  at  times  at  New  Orieans  for  the 
ships  loading  or  unloading.  This  in  part  results  in  the  delay  of  oars  at 
New  Orleans.  The  delay  is  also  no  doubt  somewhat  accounted  for  by 
the  fact  that  when  traffic  was  congested  between  Memphis  and  New 
Orleans  lumber  often  did  not  arrive  at  the  wharves  in  time  to  leack 
the  ship  to  which  it  was  billed.  Necessarily  this  lumber  had  to  be 
held  on  the  wharves  or  in  the  cars  until  the  next  ship  sailed  for  the 
foreign  port. 

Not  only  was  there  delay  at  New  Orleans,  but  likewise  at  Memphis. 
One  witness  testified  that  60  cars  loaded  with  lumber  were  delayed  in 
the  Memphis  yards  five  and  two-tenths  days  before  they  were  placed  at 
his  place  of  business  for  unloading.  Under  the  rules,  two  days  addi- 
tional were  allowed  for  unloading,  making  the  actual  time  the 
were  in  the  yards  seven  and  two-tenths  days. 
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Ai  the  time  of  the  increase  of  the  rate  there  was  a  marked  scarcity 
of  cars,  which  continued  mitil  the  fall  of  1907.  Since  that  time  it  is 
reported  that  the  defendants  have  a  large  number  of  cars  idle. 

Wages  and  cost  of  material  in  connection  with  railroads  have 
largely  increased  during  the  last  ten  years,  as  in  all  other  lines  of  busi- 
ness;  including  that  of  manufacturing  Imnber.  On  the  other  hand, 
the  enterprise  of  the  railroads  has  kept  pace  with  such  increase  by 
improvements  in  their  roadbeds  and  equipment  to  such  an  extent 
that,  as  the  superintendent  of  transportation  of  the  Yazoo  &  Missis- 
sippi Valley  Railroad  testified  at  the  hearing,  they  had  just  about 
ofiFset  the  increased  cost  growing  out  of  increased  wages  and  cost  of 
material. 

There  has  been  a  substantial  increase  in  the  market  price  of  both 
gmn  and  hardwood  lumber  from  1897  to  1907.  This  has  been  due 
both  to  the  scarcity  of  timber  generally,  thereby  increasing  the  price 
of  stumpage,  and  to  increased  price  of  labor  and  supplies. 

While  cotton  is  valued  at  about  $2,500  per  car,  and  hardwood 
lumber  at  $500,  and  while  cotton  pays  17  cents  per  100  pounds,  and 
lumber  12  cents,  yet  the  lumber  loading  64,000  pounds  to  the  oar 
earns  $64.80,  while  cotton  loading  25,000  pounds  earns  only  $42.66. 
Up  to  November,  1906,  when  this  same  17-cent  rate  was  in  effect-, 
as  a  matter  of  fact  the  carrier  earned  less,  owing  to  the^  practice 
of  equalizing  rates  on  export  traffic  through  the  several  ports,  and 
the  testimony  is  that  ,such  equalization  on  cotton  through  New 
Orleans  resulted  in  1906  in  i:educing  the  actual  rate  received  to  15) 
cents. 

Molasses,  valued  at  $1,300  per  car,  moving  north  in  box  cars  at 
10  cents  per  100  poimds  produces  a  revenue  of  about  $42.50  per  car, 
and  sugar,  valued  at  about  $1,400,  carried  at  the  same  rate,  produces 
a  revenue  of  $36.60  per  car.  Cottonnseed  meal,  valued  at  about 
$400,  moves  on  a  10-cent  rate  from  Memphis  to  New  Orleans  and 
produces  a  revenue  of  $50  or  $55. 

The  Illinois  Central  hauls  a  carload  of  bananas  weighing  20,000 
pounds  from  New  Orleans  to  Memphis  at  35  cents,  or  $70  per  car, 
while  the  revenue  received  from  a  car  of  oak  lumber  in  the  reverse 
direction,  Memphis  to  New  Orleans,  is  $64.80.  These  bananas  are 
hauled  in  special  trains  at  passenger  si)eed,  in  expressly  constructed 
ventilator  cars,  with  a  messenger  carried  free  both  ways,  and  in  this 
business,  too,  the  cars  are  held  at  New  Orleans  a  long  time,  awaiting 
the  arrival  of  ships  loaded  with  the  fruit. 

Gum  lumber,  moving  between  the  same  points  at  the  same  time 
in  the  same  train,  though  about  30  per  cent  less  valuable  than  oak 
and  weighing  about  one-fourth  less,  is  transported  on  a  10-cent  rate, 
thus  producing  $42  revenue,  as  against  $64.80  for  the  oak.  In  other 
words,  under  the  present  adjustment  of  rates  oak  pays  54  per  cent 
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more  revenue  per  car  than  gum,  of  which  ihere  is  a  large  volume 
shipped. 

Following  are  rates  on  some  commodities  of  heavy  tonnage  hauled 
by  the  Illinois  Central  between  Memphis  and  New  Orleans.  None 
of  these  commodities  load  a  greater  weight  per  car  than  hardwood 
lumber,  unless  it  be  cotton  ties  or  scrap  iron,  and  most  of  them  load 
much  lighter. 

Rates  in  cents  per  100  pounds. 


Commodity. 


Jute  bagging ^ 

Cement  and  plaater 

Cotton  ties 

Bran,  mill  feed,  flour,  com,  barley,  oats,  com  meal,  etc. . 

Scrap  iron 

Rice .' 

Molasses , 

Salt 


Ondt, 
U 

I 
II 
• 
I 
U 

u 


The  regular  class  rates  between  Memphis  and  New  Orleans  show  a 
rate  of  12  cents  for  Class  A,  including  jute  bagging,  asbestos  roofing, 
asphalt  paving  blocks,  clay,  and  cotton  ties.  As  shown  above,  two 
of  these  articles  are  hauled  at  a  much  lower  rate  under  a  commodity 
tariff. 

At  the  hearing  the  general  freight  agent  of  the  St.  Louis,  Iron 
I^Iountain  &  Southern  Railway  testified  that  that  carrier  had  never 
been  a  party  to  the  10-cent  rate  on  oak  lumber  when  it  was  in  foroe 
between  Mempliis  and  New  Orleans;  that  he  did  not  consider  that 
rate  rcinunerativo  and  would  not  seek  it  on  those  terms;  that  his  com- 
pany (lid  not  scH'k  it  at  the  12-cent  rate,  and  that  the  few  cars  that  had 
l)een  handlod  were  proffered  it  without  soUcitation.  There  is  n6 
tariff  on  file  vdi\\  the  Interstate  Commerce  Commission  which  indicates 
that  this  comj)any  ever  j)articipated  in  the  10-cent  rate  referred  to. 
It  was  testified  that  when  the  '* river  line"  of  this  carrier  was  com- 
pleted the  distance  would  be  532  miles.  This  carrier  also  had  to  pay 
a  bridge  charge  at  Mempliis  of  $3.50  per  car  on  all  the  lumber  and 
staves  moved,  and  had  to  pay  the  IlUnois  Central  a  switching  charge 
at  Memi)his  of  82  per  car  on  a  portion  of  such  traffic. 

The  following  table ,  made  up  from  the  reports  of  the  Illinois  Central 
and  the  Yazoo  &  Mississippi  lines  to  this  Commission,  tells  an  inter- 
esting and  instnictivc  stor^^  of  the  development  of  traffic  upon  these 
roads  and  the  increasing  volume  of  returns  therefor  during  the  past 
fourteen  years 
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It  will  be  noted  that  since  1902  the  capacity  of  the  average  froig^ 
car  of  the  Illinois  Central  has  increased  from  31  tons  to  36  tons,  or  16 
percent;  that  the  average  tractive  power  of  its  locomotiTes  has 
increased  17  per  cent,  and  the  average  number  of  tons  of  freight  per 
train-mile  has  increased  from  275  to  364,  or  over  30  per  cent.  The 
capacity  of  the  average  freight  car  of  the  Yazoo  &  ^ssissippi  Valley 
has  increased  from  23  to  31  tons,  or  35  percent;  and  while  the  tractire 
power  of  its  locomotives  has  not  increased,  yet  the  average  number 
of  tons  of  freight  per  ton-mile  during  the  same  period  has  incieaaed 
from  215  to  318,  or  practically  50  per  cent.  This  i^idicates  that  these 
defendants  may  now  haul  from  16  to  35  per  cent  Inore  freight  per  car 
and  from  30  to  50  per  cent  more  freight  per  train  than  thej  could  in 
1902,  just  prior  to  the  advance  in  the  rate.  Comparing  the  present 
with  1893,  the  IlUnois  Central  may  now  haul  considerably  more 
than  100  per  cent  greater  tonnage  per  train. 

The  rate  of  12  cents  per  100  pounds  for  the  haul  of  305  miles  yiekb 
the  Illinois  Central  .00607  per  ton-mile  as  compared  with  .00577,  its 
average  receipts  per  ton-mile  on  all  traffic.  The  Yazoo  &  Miasie- 
sippi  Valley  at  the  same  rate  for  its  455-mile  haul  between  the  same 
points  earns  .00527,  compared  to  .0075,  its  average  receipts. 

In  determining  what  is  a  reasonable  and  just  rate  many  considep- 
ations  are  involved.  Among  these  are  the  general  fiTi^Ti^^jft)  and 
physical  condition  of  the  road,  the  character  of  the  commodity  in 
question,  whether  it  constitutes  a  large  or  small  part  of  the  busineae 
of  the  carrier,  whether  it  is  economical  or  expensive  to  handle,  how 
it  compares  with  other  commodities  hauled,  and,  as  evidencing  the 
railroad's  own  judgment,  whether  a  different  rate  has  been  in  effect 
on  this  commodity  at  some  other  time. 

A  review  of  the  record  makes  it  apparent  that  Imnber  constituteB 
probably  as  large  a  tonnage,  if  not  the  largest,  of  all  the  commodi- 
ties transported  on  the  Illinois  Central  and  the  Yazoo  &  Miaflis- 
sippi  Valley  railways  between  Memphis  and  New  Orleans;  that  it  is 
about  the  lowest  grade  of  freight  moved  (except  coal) ;  that  it  is  less 
liable  to  damage  than  any  other  commodity;  is  loaded  and  unloaded 
at  the  expense  of  the  shipper;  is  moved  in  any  kind  of  a  car,  and 
moves  with  probably  greater  regularity  throughout  the  year  than  any 
other  commodity. 

It  is  true  that  lumber  cars  are  delayed  at  New  Orleans  for  export, 
but  this  is  a  matter  within  the  control  of  the  carrier  and  results  in  part 
from  a  lack  of  adequate  dock  facilities  at  the  port.  It  could  be  remr 
edied  by  increasing  these  facilities,  or  by  not  moving  the  hmiber 
from  Mom])his  until  just  prior  to  the  time  the  ship  is  to  sail.  In  &ct, 
pen(lin<^  these  [)r()('eo(lings,  this  latter  method  has  been  adopted,  and 
the  evidence  is  that  it  has  greatly  relieved  the  delay.     At  any  rate 
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Rep.,  548 — and  the  Commission  held  that  the  alleged  increase  in 
operating  expenses  of  the  roads  and  the  prosperous  conditioii  of 
lumber  business  generally  in  the  south  did  not  justify  the  incre 
These  cases  were  taken  into  the  Federal  courts  and  finalljr  decu 
has  been  rendered  by  the  Supreme  Court  of  the  United  States,  wl 
affirms  the  conclusion  of  the  Conmiission. 

As  the  increase  in  the  rate  on  hardwood  lumber  from  Memphii 
New  Orleans  was  made  at  substantially  the  same  time  as  the  incn 
on  yellow  pine  lumber  going  north,  and  as  the  defendants  in 
com])laint  were  defendants  in  the  two  cases  named,  the  opinion  of 
Commission  expressed  in  those  cases  on  the  two  grounds  of  de£e 
made  are  reaflirmed  in  this  case. 

The  only  new  groimds  advanced  by  the  defendants  in  these  cases 
that  of  the  delay  of  cars  at  New  Orleans  when  the  lumber  is  desti 
for  export,  and  damage  to  cars.  At  the  time  of  the  advance  no  s 
grounds  were  alleged,  and,  as  stated  above,  this  delay  is  an  ( 
growth  of  the  method  of  performing  the  export  business  by  these  ^ 
carriers,  who  have  built  up  the  business.  For  reasons  doubt 
satisfactory  to  themselves  they  did  not  provide  wharfage  and  dock 
facilities  necessary  for  the  prompt  release  of  the  equipment,  and 
are  of  opinion  that  this  delay  does  not  justify  the  12-cent  rate.  E 
the  defendants  did  not  contend  that  gum  lumber  is  subjected  to  ] 
shorter  period  of  delay  than  oak  lumber,  yet  they  have  continuec 
effect  the  10-cent  rat<*  on  the  gum  lumber  while  advancing  the  i 
on  oak. 

It  would  seem  that  tliis  justification  of  the  12-cent  rate  on 
ground  of  the  delay  of  cars  at  New  Orleans  is  largely  an  outgrowtl 
the  general  congestion  of  traffic  throughout  the  country  during 
last  few  years.  It  is  probable  that  if  the  facts  could  be  ascertaine< 
to  the  delay  of  cars  at  any  of  the  great  terminals  since  1903  it  wo 
be  found  to  be  as  great  as  at  New  Orleans  and  to  account  for  mud 
the  shortage  of  cars.  This  has  been  no  fault  of  the  shipper;  it  i 
result  of  the  lack  of  terminal  facilities.  If  the  uncontradicted  i 
dence  of  the  complainants  as  to  a  delay  of  seven  and  two-tenths  d 
at  Memphis  sets  forth  the  facts  truly,  then  an  increase  in  rate  from 
points  into  Menipiiis  would  be  justifiable  on  the  same  ground  as 
increase  in  rates  at  New  Orleans,  based  on  the  delay  at  that  termi: 
Rates  can  not  be  based  on  such  considerations,  as  the  delay  va 
from  time  to  time  and  also  according  to  the  efficiency  of  the  opera! 
department.  It  would  be  equally  as  sound  a  doctrine  to  justify 
increase  of  rates  on  the  fact  that  a  railroad  has  more  busineas  tha 
can  handle  over  its  line  as  to  base  such  increase  on  the  fact  that  it 
more  business  than  it  can  handle  at  its  terminals. 
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The  damage  to  the  cars  can  not  be  lield  to  justify  tho  increase 
while  the  rate  on  gum  I  um  be  r  re  ni  ai  ns  unc  hange  tl .  Fiirt  be  rmore ,  t  be  re 
is  an  absolute  contradiction  of  the  defendant's  testimony  m  this 
regard,  and  it  is  very  questionable  if  the  rough  lumber  damages  cars 
to  the  extent  claimed* 

Under  all  the  circiunstances,  the  Commission  is  of  the  opinion,  and 
so  holds,  that  tho  rate  of  12  cents  now  in  effect  via  the  Illinois  Cen* 
tral  Railroad  Company  and  the  Yazoo  and  Mississippi  Valley  Rail- 
road Company  is  unjust  and  unreasonable,  and  that  10  cents  per  100 
pounds  should  be  established  as  a  maxinimn  between  the  point  a 
mentioned  via  (he  lines  of  those  two  camera. 

As  appears  from  the  evidence,  the  St.  Louis,  Iron  Mountain  & 
Southern  Raihvay  Company  has  never  participated  in  the  rate  on 
hardwood  lumber  between  Memphis  and  New  Orleans  at  less  than  12 
cents  and  did  not  seek  the  business  even  at  that  rate,  only  accepting 
such  as  was  tendered  it  by  shippers.  By  thk  route  the  lumber  has  to 
be  hauled  abf >ut  50  per  cent  farther  than  the  short  line  mileage  via  the 
Illinois  Central  Railroad,  and,  furthermore,  it  has  to  divide  its  revenues 
with  the  Texas  &  Pacific  Railway,  which  participates  in  the  carriage. 
Under  these  circumstances  the  Commission  is  of  the  opinion  that  as  to 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  the  com- 
plaint should  be  dismissed.  This  view  is  in  consonance  with  the 
position  taken  by  complainants  in  their  brief  to  the  etiect  that  they 
did  not  wish  to  further  prosecute  the  case  against  this  defendant. 

An  order  will  be  entered  in  accordance  with  the  views  herein 
expressed  as  against  the  Illinois  Central  Railroad  Company  and  the 
Yazoo  &  Mississippi  Valley  Railroad  Company. 

We  can  not  award  damages  in  this  case  based  upon  the  ase  of  the 
12-cent  rate  up  to  the  date  of  the  filing  of  the  complaint  because  of 
the  laches  of  complainants  and  because  the  record  does  not  conclu- 
sively disclose  that  the  rate  was  unreasonable  prior  to  such  date. 

The  questions  of  law  as  to  reparation  and  the  amount  thereof 
under  the  above  ruling  will  be  reserved  for  consideration  at  a  later 
date. 
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No.  1138. 

GEORGE  D.  BURGESS;  RUSSE  &  BURGESS;  J.  W.  THOMP- 
SON LUMBER  COMPANY;  JAMES  E.  STARK  &  COMPANY; 
E.  SONDHEIMER  COMPANY;  LAMB-FISH  LUMBER  COM- 
PANY; ARTHUR  HARDWOOD  FLOORING  COMPANY; 
I.  M.  DARNELL  &  SON  COMPANY;  DARNELL-TAENZEB 
LUMBER  COMPANY;  BARKSDALE  &  DENTON  COMPANY; 
THOMPSON  &  McCLURE;  MEMPHIS  RIM  &  BOW  COM- 
PANY; J.  A.  HOLJUES  LUMBER  COMPANY;  GREEN  RIVEE 
LUMBER  COMPANY;  CARRIER  LUMBER  &  MANUFAC- 
TURING COMPANY;  S.  C.  MAJOR  LUMBER  COMPANY: 
BOMER  BROTHERS;  G.  W.  JONES  LUMBER  COMPANY; 
JOHN  B.  RANSOM  &  COMPANY;  NASHVILLE  FLOORING 
COMPANY;  DAVIDSON-BENEDICT  COMPANY;  FENWOOD 
LUMBER  COMPANY;  BANKS  &  COMPANY;  ARPIN  HARD- 
WOOD LUMBER  COMPANY;  NOLAN  BROTHERS ;  WYBORG 
HANNA  COMPANY;  BAKER  LUMBER  COMPANY;  GAYOSO 
LUMBER  COMPANY;  CRITTENDEN  LUMBER  COMPANY; 
R.  M.  FLETCHER  LUMBER  COMPANY;  HEATH-WITBECK 
COMPANY;  F.  S.  HENDERSON  LUMBER  COMPANY; 
HYDE  LUMBER  COMPANY;  LANSING  WHEELBARROW 
COMPANY,  AND  THREE  STATES  LUMBER  COMPANY 


TRANSCONTINENTAL  FREIGHT  BUREAU;  ATCHISON,  Ta 
PEKA  &  SANTA  FE  RAILWAY  COMPANY;  BURLINGTON  A 
MISSOURI  RIVER  RAILWAY  COMPANY;  CHICAGO,  ROCK 
ISLAND  &  PACIFIC  RAILWAY  COMPANY;  CHOCTAW, 
OKLAHOMA  &  GULF  RAILWAY  COMPANY;  CHOCTAW, 
OKLAHOMA  &  TEXAS  RAILWAY  COMPANY;  COLORADO 
MIDLAND  RAILWAY  COMPANY;  COLORADO  &  SOUTH- 
ERN RAILWAY  COMPANY;  DENVER  &  RIO  GRANDE  RAIL- 
ROAD COMPANY;  EL  PASO  &  NORTHEASTERN  RAILROAD 
COMPANY;  GALVESTON,  HARRISBURG  &  SAN  ANTONIO 
RAILWAY  COMPANY;  GALVESTON,  HOUSTON  &  NORTH- 
ERN RAILWAY  COMPANY;  GREAT  NORTHERN  RAILWAY 
COMPANY;  LOUISIANA  WESTERN  RAILROAD  COMPANY; 
MINNEAPOLIS,  ST.  PAUL  &  SAULT  STE.  MARIE  KAIL- 
WAY  COMPANY;  MISSOURI,  KANSAS &TEXAS  RAILWAY 
COMPANY;  MORGAN'S  LOUISIANA  &  TEXAS  RAILROAD 
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&  STEAMSHIP  COMPANY;  OREGON  RAILROAD  &  NAVI- 
GATION COMPANY;  OREGON  SHORT  LINE  RAILROAD 
COMPANY;  OREGON  &  CALIFORNIA  RAILROAD  COM- 
PANY; ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COM- 
PANY;  ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN 
RAILWAY  COMPANY;  SOUTHERN  CAUFORNIA  RAIL- 
WAY  COMPANY;  SOUTHERN  PACIFIC  COMPANY;  TEXAS 
&  PACIFIC  RAILWAY  COMPANY;  UNION  PACIFIC  RAIL- 
ROAD COMPANY;  ILLINOIS  CENTRAL  RAILROAD 
COMPANY;  YAZOO  &  MISSISSIPPI  VALLEY  RAILROAD 
COMPANY;  SOUTHERN  RAILWAY  COMPANY;  LOUIS- 
VILLE &  NASHVILLE  RAILROAD  COMPANY;  NASH- 
VILLE,  CHATTANOOGA  &  ST.  LOUIS  RAILWAY  COM- 
PANY, AND  MOBILE  &  OHIO  RAILROAD  COMPANY. 


SubmiUed  May  $1,  1908.    Decided  June  »,  1908. 


1.  Rates  upon  soft-wood  lumber  from  Pacific  coast  prodadiig  points  may  property 

be  lower  to  eastern  destinations  than  rates  upon  hardwood  lumber  fft»n  such 
eastern  destinations  to  Pacific  coast  points. 

2.  A  rate  of  85  cents  from  Chicago  and  Chicago  points  to  PiMific  coast  pdnts,  upon 

hardwood  lumber,  is  excessive;  tliat  rate  should  not  exceed  75  cents. 

3.  Where  a  shipper  has  paid  an  excessive  rate  he  may  recover  as  reparatioa  the 

difference  between  the  rate  paid  and  what  would  have  been  a  reasonabie  rate 
at  the  time,  even  though  he  may  not  ultimately  be  damaged  by  the  payment 
of  the  higher  rate. 

4.  Reparation  is  allowed  in  this  case  only  from  the  date  of  the  filing  of  the  com- 

plaint. 

ir.  ^1.  Percy  and  Alien  Hughes  for  complainanta. 

Roljtrt  Dindiip  and  J.  L.  Coleman  for  Atchison,  Topeka  &  Santa 
Fe  Railway  Company. 

S.  K  A?idretvs  for  Illinois  Central  Railroad  Company,  Yazoo  & 
Mississippi  Valley  Railroad  Company,  Southern  Railway  Company, 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company,  and  Mobile  & 
Ohio  Railway  Company. 

/:'.  Ji.  Ptdrce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company. 

J.  (\  Jt[fi'ry  for  Missouri  Pacific  Railway  Company  and  St  Louis, 
Iron  Mountain  &  Southern  Railway  Company. 
\V.  ]\  Ihrrin  for  Southern  Pacific  Company. 

N,  JL  Loom  la  for  Union  Pacific  Railroad  Company. 
\\\  W.  Cotton  for  Oregon  Railroad  &  Navigation  Company. 

P.  Z.  WlUiamti  for  Oregon  Short  Li^®  Railroad  Company. 

Bakti\  Botts^  Parl'tr  ct  GnriOf^j  for  Galveston,  Houston  &  San 
Antonio  Railway  Company  au^  ^  aS  ^  ^^^  Orleans  Railroad 
Company.  ^  l^^^ 
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J.  P,  BWtr  for  Morgan's  Louisiana  &  Texas  Bailroad  &  Steamship 
Company  and  Louisiana  Western  Railroad  Company. 

Hale  Ilolden  for  Chicago,  Burlington  &  Quincy  Railroad  Company. 

F,  C,  Dillard  for  Union  Pacific  System  and  Southern  Hiciiic 
Compimy. 

Report  of  the  Commission. 

Proitty,  Cormmissioner: 

The  complainants,  who  are  manufacturers  of  and  dealers  in  hard- 
wood lumber,  complain  that  the  rate  upon  their  product  from  eastern 
points  of  production  to  the  Pacific  coast  is  unreasonable.  The  present 
rate  is  85  cents  per  100  pounds.  For  several  years  previous  to  1904 
the  corresponding  rate  had  been  75  cents  per  100  pounds  and  the 
original  complaint  in  this  case  attacked  only  this  advance.  It 
appeared  upon  the  hearing,  however,  that  the  complainants  had  in 
the  past  insisted  that  the  rate  should  be  lower  than  75  cents,  and  coun- 
sel for  the  complainants  asked  and  obtained  leave  to  amend  his  com- 
plaint so  that  its  present  allegation  is  that  the  rate  should  not  exoedd 
50  or,  at  most,  60  cents.  The  case  has  been  heard  and  submitted 
upon  this  claim  of  the  complainants. 

The  question  presented  can  perhaps  be  best  considered  by  exam- 
ining in  detail  the  reasons  urged  by  the  complainants  for  a  reduction 
in  these  rates. 

P^xtensive  comparisons  were  instituted  both  by  the  complainants 
and  the  defendants  between  this  rate  of  85  cents  on  lumber  and 
other  transcontinental  rates.  Such  comparisons  a£Ford  but  little 
assistance  in  this  case.  As  this  Commission  has  often  had  occasion 
to  remark,  rates  from  territory  east  of  the  Missouri  River  to  the 
Pacific  coast  are  profoimdly  influenced  by  water  competition,  and 
the  effect  of  tliis  competition  depends  largely  upon  the  nature  of  the 
commodity  and  the  point  of  its  production.  For  example,  the  rate 
on  cotton  piece  goods  between  Chicago  and  New  York  is  55  cents 
per  100  pounds.  The  rate  upon  lumber  is  the  r^ular  sixth  class 
rate,  25  cents  per  100  pounds.  The  rate  on  cotton  piece  goods  from 
Chicago  to  San  Francisco,  in  carloads,  is  $1,  and  upon  the  lower 
grades  90  cents.  It  will  be  seen  therefore  that  while  the  rate  on 
lumber  is  less  than  one-half  that  upon  cotton  cloths  between  New 
York  and  Chicago  (and  the  same  thing  would  be  generally  true  in 
territory  east  of  the  Missouri  River),  this  rate  of  85  cents  on  lumr 
ber  from  Chicago  to  the  Pacific  coast  is  almost  as  high  as  the  rate 
upon  cotton  piece  goods.  This,  however,  is  due  to  the  fact  that  cot- 
ton cloths  are  woven  largely  in  New  England,  are  a  kind  of  frei^t 
which  can  be  cheap Ij"  carried  by  water,  and  therefore  command,  both 
from  their  character  and  from  the  locality  of  their  productioUi  a  low 
water  rate,  wliich  must  be  met  by  the  rail  line  if  it  carries  the  traffic. 
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Upon  the  other  hand,  articles  have  been  selected  by  the  defendants, 
by  comparison  with  which  the  lumber  rate  attacked  would  appear  to 
be  fairly  in  line  with  other  transcontinental  rates.  These  compari- 
sons, as  already  suggested ,  are  of  but  little  value  in  determining  the 
question  before  us. 

The  complainants  rely,  in  support  of  their  contention  that  in  no 
case  should  ^  rate  exceeding  60  cents  be  applied  from  Chicago, 
mainly  upon  the  rates  which  the  defendants  have  voluntarily  estab- 
lished and  maintained  for  the  movement  of  soft-wood  lumber  in  the 
opposite  direction.  From  1894  up  to  November  1,  1907,  carriers 
maintained  a  rate  of  40  cents  per  100  pounds  to  St.  Paul  and  50  cents 
per  100  poimds  to  Chicago  upon  fir  and,  during  the  later  portion  of 
that  period,  upon  spruce.  The  rate  upon  cedar  and* pine  shingles, 
which  do  not  load  as  heavily  as  fir  and  spruce,  has  been  somewhat 
higher.  Effective  November  1,  1907,  or  thereabouts,  these  rates 
were  advanced  from  40  to  50  cents  at  St.  Paul  and  from  50  cents  to  60 
cents  at  Chicago.  Now,  the  complainants  insist  that  the  cost  of 
transporting  hardwood  westbound  is  less  than  the  cost  of  transporting 
soft  wood  east  boimd,  and  that  therefore  if  these  defendants  have 
voluntarily  maintained  for  the  period  of  fourteen  years  a  rate  of  50 
cents  to  Chicago,  and  if  after  an  experience  of  fourteen  years  they  only 
claim  that  this  rate  should  now  be  advanced  to  60  cents,  there  is  no 
justice  or  right  in  imposing  upon  the  movement  of  hardwood  lumber 
in  the  opposite  direction  a  rate  of  85  cents.  They  assert  that  this 
injustice  is  all  the  more  apparent  when  it  is  remembered  that  hard- 
wood lumber  weighs  more  than  soft  wood  and  therefore  lends  itself 
more  readily  to  heavy  car  loadings,  and  that  the  egapty-car  movement 
is  toward  the  west. 

The  lumber  shipped  by  the  complainapts  is  mostly  birch  and  oak. 
The  former  weighs,  in  the  rough,  as  shipped,  about  4,000  pounds  per 
1,000  feet  board  measure,  the  oak  about  4,500  pounds.  Soft-wood 
lumber  moves  from  the  Pacific  coast  to  the  east  in  various  conditions, 
being  sometimes  shipped  green  and  sometimes  after  having  been 
dressed  and  kiln-dried,  and  the  weight  of  the  lumber  varies  greatly, 
according  to  the  condition  in  which  it  is  shipped.  Rough  green  fir 
weighs  from  3,000  to  3,300  poimds  per  1,000  feet;  when  dressed  and 
kiln-dried,  from  2,000  pounds  up.  Hence  the  product  of  the  com- 
plainants weighs,  on  the  average,  at  least  25  per  cent  more  per  cubic 
foot  than  the  soft-wood  lumber,  which  bears  the  lower  eastern  rate. 

This  would  indicate  that  cars  might  be  loaded  more  heavily  toward 
the  west  than  they  are  toward  the  east,  but  such  does  not  appear  to 
be  in  actual  practice  the  fact.  The  records  of  the  Great  Northern 
Railway  Company  for  one  month  sho'V^  ^^  average  loadii^  of  hard 
wood  to  the  west  to  be  somethiixg  ^  -,  49,000  pounds  and  the  average 
loading  of  soft-wood  lumber  t^     ^     ^-u^  easl  a\>o\it  48,000  pounds. 
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But  the  testimony  in  the  cases  inyolving  the  reasonableness  of  reoeo 
advances  on  soft-wood  lumber  east  bound  shows  that  the  averag 
loading  of  all  lumber  by  all  lines  from  the  Pacific  coast  east  exceed 
50,000  pounds.  This  seems  to  be  due  partly  to  the  fact  tha 
while  the  hardwood  of  the  complainants  is  always  shipped  in  hoc 
cars,  much  of  the  lumber  from  the  Pacific  coast  is  carried  upon  fit 
cars,  so  that  the  quantity  loaded  is  not  limited  by  the  sisee  of  th 
car,  and  partly  to  the  fact  that  certain  rul^  with  respect  to  the  mini 
mum  loading  of  east-boimd  lumber  recently  put  into  efiTect  have  in 
creased  the  average  loading  east  bound.  It  seems  probable  that  i 
the  defendants  saw  fit  to  establish  and  enforce  the  same  minimun 
regulations  to  west-boimd  lumber  which  they  apply  to  the  east-bounc 
movement  the  loadings  of  west-boimd  hardwood  would  certainly  bt 
as  great,  if  not  greater,  than  those  of  east-bound  soft  wood. 

It  has  been  stated  by  the  defendants  as  a  justification  for  the  ad 
vance  in  the  east-bound  rate  that  in  1894  the  empty-car  movemen 
was  largely  west  bound  upon  the  Great  Northern  and  the  Northen 
Pacific  railways,  and  that  one  reason  for  putting  in  the  rate  to  St 
Paul  was  to  provide  loads  for  these  cars,  which  must  otherwis 
come  east  empty.  Since  then  the  volume  of  the  lumber  traffic  ha 
enormously  increased,  and  this  increase  in  connection,  perhaps  witi 
other  causes,  has  reversed  the  empty-car  movement,  so  that  to^a; 
the  preponderance  of  empty  cars  upon  these  lines  is  towards  th 
west.  It  is  insisted  that  the  fact  that  these  railroads  are  oblige 
to  haul  back  without  loads  the  cars  in  which  they  bring  this  soft 
wood  lumber  from  Wasliington  and  Oregon  east  is  a  reason  why  the 
may  properly  advance  that  rate.  The  complainants  argue  that  if  tha 
is  a  reason  for  an  advance  in  the  rate  on  soft-wood  lumber  east,  thei 
certainly  the  same  fact  is  an  equally  potent  reason  for  a  reduction  € 
the  hardwood  lumber  rate  west. . 

The  testimony  in  this  case  shows  that  the  empty-car  movemen 
upon  the  Northern  Pacific  and  Great  Northern  is  west  bound  ani 
that  this  is  true  of  the  Union  Pacific  considered  as  a  line  to  Porl 
land,  but  that  the  empty-car  movement  upon  the  Southern  Padfi 
and  the  Atchison  is  still  toward  the  east.  It  also  appears  that  th 
bulk  of  the  movement  of  this  hardwood  lumber  is  to  San  Frandsc 
and  Los  Angeles  and  points  south  of  San  Francisco.  Without  inquii 
ing,  therefore,  wliat  weight  ought  to  be  attached  to  the  empty-ci 
movement  were  it  west  bound  upon  all  the  lines  involved,  it  may  b 
noted  that,  under  the  circumstances  of  this  case,  it  is  not  an  item  c 
much  consequence. 

The  defendants  })oint  out  certain  tldngs  which  they  say  diffeientiat 
tlie  west-bound  from  the  east-bound  movement  and  make  it  proper  t 
apply  a  higher  cliar^re  to  the  west  than  is  made  to  the  east.  One  ( 
these  is  the  difference  in  the  value  of  the  commodity  carried. , 
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The  two  kinds  of  hardwood  which  move  to  the  coast  are  birch  and 
oak.  The  birch  seems  to  be  produced  principally  in  TlVisconsin.  The 
lower  grade,  which  is  mainly  shipped,  is  worth  about  $24  per  1,000  feet 
f.  o.  b.  point  of  shipment.  The  higher  grade  of  red  birch  sells  for 
about  1 1 0  per  1 ,000  feet  more.  Oak,  which  is  principally  shipped  from 
Memphis  and  territory  in  that  Yicinity,  sells,  f.  o.  b.  at  the  point  of 
shipment  for  from  $40  to  $70  per  1,0(90  feet.  It  is  said  that  these 
values  are  much  greater  than  the  value  of  soft-wood  lumber. 

While  the  birch  which  actually  mov^  to  the  Pacific  coast  exceeds 
in  value,  on  the  average,  that  of  the  soft  woods  which  are  cut  in 
Washington  and  Oregon,  the  log  run  of  birch  at  the  mill  in  Wisconsin 
is  not  worth  more  per  1,000  feet  than  the  log  run  of  fir  in  Washington. 
It  should  also  be  noted  that  the  cheaper  grades  of  fir  never  have  and 
do  not  yet  move  on  the  40-cent  rate  to  St.  Paul.  Those  grades  stop 
at  substantially  the  same  rate  at  points  200  miles  and  more  west  of 
St.  Paul.  It  is  altogether  probable  that  the  value  of  the  Washington 
lumber  which  actually  reaches  or  passes  Minnesota-Transfer  upon  the 
40-cent  rate  is  as  great  f.  o.  b.  the  mill  as  that  of  this  birch  which  is 
shipped  to  the  Pacific  coast.  The  value  of  the  oak  would  seem  to  be 
distinctly  more.  It  is  not  probable,  however,  that  the  value  of  this 
oak  much  if  any  exceeds  that  of  the  better  grades  of  pine  which  move 
from  the  mills  of  Wisconsin  and  Minnesota  at  the  regular  lumber  rate. 

The  complainants  who  manufacture  birch  also  manufacture  soft- 
wood lumber  in  Wisconsin,  and  this  soft  wood  comes  directly  into 
competition  at  various  points  with  the  Pacific  coast  lumber.  They 
insist  that  if  they  were  given  a  rate  of  60  cents  upon  their  product 
they  would  be  able  to  dispose  of  the  lower  grades  of  hardwood  upon 
the  coast  and  that  if  the  Pacific  coast  lumberman  is  accorded  a 
rate  of  50  cents  for  the  purpose  of  enabling  him  to  market  his  prod- 
uct as  against  the  mill  of  Wisconsin,  then  the  mill  of  Wisconsin 
should  be  accorded  the  same  rate  to  enable  it  to  market  its  product 
ill  competition  with  lumber  produced  upon  the  coast. 

It  is  our  impression,  however,  that  even  at  a  low  rate  only  the 
liigher  grades  of  hardwood  would  move  to  the  coast,  and  while  it 
hardly  seems  possible  to  introduce  into  lumber  tariffs  any  scale  of 
value,  we  are  inclined  to  think  that  where,  as  in  the  present  case,  only 
the  most  valuable  grades  can  and  will  move  under  a  particular  rate, 
that  fact  may  be  somewhat  considered.  The  lumber  is  worth  more 
and  the  shipper  can  afford  to  pay  more  for  its  transportation.  This 
fact  does  differentiate  the  west-bound  from  the  east-bound  movement 
and  perhaps  justifies  a  somewhat  higher  rate  upon  the  former. 

The  defendants  also  urge  that  there  are  competitive  conditions 
under  which  the  eastern  rate  ig  made,  and  suggest  that,  for  this 
reason,  it  should  not  l)e  taken  a^  ^  ^^ndft^^^y  which  to  fix  the  west- 
bound chargje.  ^ 
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Pacific  coast  lumber  comes  into  competition  with  that  produced  in 
Wisconsin  and  Minnesota,  and  also  with  that  from  the  southern 
forests.  The  lumber  produced  in  all  these  sections  can  be,  in  the 
main,  devoted  to  the  same  purposes.  Whether  the  product  from 
one  territory  or  from  the  other  shall  be  used  depends  upon  the  price 
at  which  it  can  be  purchased  and  the  price  is  materially  affected  by 
the  rate  of  transportation.  Rates  from  the  Pacific  coast  have  been 
made  with  a  view  to  giving  the  lumber  manufactured  there  on 
entrance  into  eastern  markets,  and  the  effect  of  any  considerable 
advance  in  those  rates  must  be  to  exclude  that  lumber,  temporarily 
at  least,  from  many  markets  in  which  it  has  previously  been  sold 

The  complainants  assert  that  they  also  meet  competition  upon 
the  Pacific  coast  which  must  be  recognized.  The  birch  shipped  to 
the  coast  is  used  almost  exclusively  in  interior  work.  The  oak  is 
used  partly  for  interior  finish  and  partly  in  the  construction  of 
implements  and  other  articles  made  in  some  part  of  wood  and  requir- 
ing some  strong  and  heavy  wood  in  their  construction.  Woods 
suitable  for  house  finish  are  brought  to  the  Pacific  coast  from  Mexico, 
from  South  America,  and  from  the  Philippines.  Oak  which  seems 
to  compete  at  all  points  ^dth  American  oak  is  brought  in  from  Japan 
and  Siberia.  This  lumber  bears  no  duty  if  imported  in  the  log  or 
rough-hewed,  and  for  this  reason  it  is  generally  imported  in  that 
form  and  sawed  upon  the  Pacific  coast.  Mills  have  been  and  are 
being  established  for  this  purpose.  The  testimony  leaves  no  doubt 
that  the  use  of  hardwood  lumber  is  largely  increasing  upon  the 
Pacific  coast  and  that  this  increase  is  being  suppUed,  to  a  considerable 
extent,  from  foreign  countries.  The  rates  at  which  this  foreign 
lumber  moves  are  water  rates  and  extremely  low.  It  was  said  that 
Japanese  oak  came  in  upon  a  tariff  of  35  cents  per  100  pounds. 

With  this  forei^  lumber  the  complainants  certainly  do  compete, 
and  without  doubt  that  competition  in  the  future  will  be  even  more 
keen  than  in  the  past.  The  prices  at  which  this  lumber  sells,  how- 
ever, are  hi^h,  and  the  nature  of  the  use  to  which  it  is  put  is  such,  in 
many  cases,  that  a  slight  difference  in  the  price  does  not  determine 
what  lumber  shall  be  used,  but  10  cents  per  100  pounds  amounts  to 
from  $4  to  $4.50  per  1,000  feet  upon  this  hardwood,  and  it  can  not 
be  doubted  that  a  difference  in  pric«  of  this  amount  does  ezerdse  a 
controlling  influence,  to  a  considerable  extent,  in  the  sale  of  hard- 
wood lumber.  To  permanently  increase  the  cost  of  Amerian  hard- 
wood upon  the  Pacific  coast  by  $4.50  per  1,000  feet  would  be  to  place 
that  product  under  a  very  serious  handicap  in  its  competition  with 
foreign  hardwoods. 

While  this  is  so,  however,  that  competition  is  not  as  aeate  as  in 
case  of  soft-wood  lumber.  With  hardwood  there  is  but  a  single 
high  grade,  while  with  soft  wood  all  grades  are  in  oompetition. 

ISLaaBepL 


BUBGE88V.   TRANSCONTINENTAL   FBEIOHT   BITBBA0. 


676 


There  is  competition  upon  the  Pacific  coast  in  the  sale  of  this  hard 
wood  which  we  must  recognize,  but  that  competition  is  not  of  the 
same  active  kind,  the  freight  rate  is  not  of  the  same  controlling  im- 
portance that  it  is  in  case  of  soft-wood  lumber  from  the  west.  We 
feel  that  competitive  conditions  on  the  whole  justify  a  somewhat 
lower  rate  east  than  is  applied  west. 

The  defendants  also  say  that  the  lower  rate  is  justified  by  the 
greater  volume  of  traffic.  Volume  of  traffic  may  excuse  a  lower  rate 
partly  because  freight  can  be  handled  more  cheaply  in  large  quantitiee 
than  m  small,  and  partly  because  a  railroad  is  justified  in  making  a 
low  rate  to  induce  a  large  volume  of  traffic  where  the  drcumstanceB 
are  such  that  the  rate  will  have  this  effect.  The  first  of  these  reasons 
refers  to  the  cost  of  the  service,  and  this  we  have  already  considered. 
While  this  hardwood  lumber  does  not  move  west  in  tndnloads,  the 
character  of  the  freight  is  such  that  it  can  be  moved  at  the  con- 
venience of  the  carrier  and  that  single  carloads  may  therefore  be 
retained  at  junction  points  imtil  they  can  be  con3olidated  into  trains 
of  any  desired  weight.  Thiff  element  is  not  in  favor  of  the  eastern 
movement,  but  probably  on  the  whole,  of  the  western  movement. 
The  second  reason,  that  the  low  rate  is  necessary  in  order  to  secure  a 
large  volume  of  traffic,  is  a  competitive  one  which  has  also  just  been 
referred  to.  This  eastern  rate  is  required  both  in  the  interest  of  the 
producer  upon  the  Pacific  coast  and  of  the  consumer  in  the  east,  and 
of  the  carrier. 

The  position  of  the  complainants — that  if.  the  carriers  make  a  rate 
of  50  cents  from  the  west  to  Chicago,  they  should  make  a  correspond- 
ing rate  from  Chicago  to  the  west — ^we  do  not  think,  therefore,  is  well 
taken.  The  west-bound  rate  may  properly  be  higher  than  the  east- 
bound  rate. 

The  complainants  also  rely  with  confidence  upon  the  fact  that  these 
defendants  for  many  years  maintained  in  effect  a  lower  rate  than  the 
present.  Below  is  given  a  table  which  shows  the  history  of  these 
rates  to  Pacific  coast  terminals  from  1888  down  to  the  present  time. 

Rates  in  cents  per  100  pounds. 


I     New 
I     York 


Pitts- 
burg 
common   common 
points,      points. 


Cfncin-  !  r^t^-^ 
nati     '  Chicago 


January  10, 1888,  to  March  5, 1888 

March  6. 1888.  to  August  31, 1888 

8optemr>er  1.  1888,  to  December  31, 1888... 

January  1,  1889,  to  April  24,  1893 ' 

April  r>,  1893,  to  April  11.  1894 

April  12,  1894,  to  February  21, 1896 ' 

Febniary  22,  1896,  to  June  23,  1897 

June  24,  1897,  to  January  17, 1904 ■ 

January  18,  1904,  to  date i 
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Cents.    ; 
110 
108  j 
100 
100 


Centi. 
09 
97 
100 
95 


75 


75 
75 
85 


Cents. 
94 
92 
100 
90 


Cents. 


100 
86 


Missis- 
points. 


Cents. 
85 


Mis- 
souri 
Riv«r 
points. 


Cents. 


80 
75 
75 
75 
75 
75 
75 
75 
85 
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The  defendants  claim  that  these  lumber  rates  are  the  product  o 
water  competition.  At  the  present  time,  as  appears  from  the  testi 
mony  in  this  record,  hardwood  lumber  does  not  movei  to  any  con 
siderable  extent,  to  the  Pacific  coast  from  points  east  of  Buffalo  anc 
Pittsburg,  but  such  has  not  always  been  the  case.  Some  years  ag< 
such  lumber  was  produced  in  the  New  England  states  and  was  trans 
ported  from  there  by  water  to  Pacific  coast  points.  It  is  doubtlea 
true  that  the  rates  established  from  the  Atlantic  seaboard  in  1881 
were  influenced  by  water  competition. 

The  complainant  argues  that  this  could  not  have  been  true,  sum 
the  rate  from  New  York  was  higher  than  the  rate  from  Chicago  oi 
the  Missouri  River,  although  there  was  no  water  competition  a1 
Chicago;  but,  at  that  time,  what  were  known  as  "graded"  rata 
were  generally  in  effect  from  territory  east  of  the  Missouri  Riyer  U 
Pacific  coast  terminals;  that  is,  the  rate  somewhat  decreased  goinj 
west  from  the  Atlantic  seaboard.  When  once  water  competitioi 
established  a  rate  from  New  York  the  carriers,  by  agreement  amosj 
themselves,  applied  a  less  rate  from  various  western  points  of  origin 
For  this  reason  the  rate  from  New  York,  although  induced  by  watei 
competition,  was  higher  than  that  from  Chicago  where  no  sud 
competition  existed. 

For  some  four  years,  begiiming  in  1893,  transcontinental  rates  wen 
in  a  most  demoralized  condition.  It  will  be  seen  from  the  abovi 
table  that  on  April  12,  1894,  a  rate  of  75  cents  was  established  fron 
Chicago  common  points  and  other  territory  west.  This  was  leaUi 
an  extension  of  the  Missouri  River  rate,  which  had  been  in  effec 
ever  since  March  0,  1888,  as  far  east  as  Chicago,  and  may  very  likel] 
have  been  induced  by  the  disturbances  above  referred 'to.  Li  1897 
when  the  differences,  which  had  led  to  this  disturbance  in  transooD 
tiiiental  rates  were  composed  and  the  rates  restored,  the  75-cent  rat 
at  Chicago  was  not  advanced,  but  was  simply  extended  to  the  easten 
seaboard.  It  will  be  seen,  therefore,  that  for  a  period  of  about  tei 
years  the  defendants  maintained  a  rate  of  75  cents  from  the  territor 
in  question.  It  also  fairly  appears  that  this  rate  during  that  perio 
of  ten  years  was  not  forced  by  water  competition.  For  four  yean 
from  1893  to  1897,  the  rate  did  not  apply  from  the  Atlantic  eei 
board  at  all,  and  since  1894  only  an  insignificant  amount  of  lumbe 
has  moved  from  the  east  upon  this  rate.  The  testimony  of  on 
witness  was  that  hardwood  lumber  had  been  shipped  from  points  i 
Tennessee  and  Kentucky  to  the  Atlantic  seaboard,  and  thence  take: 
by  water  to  the  Pacific  coast;  but,  although  requested  to  furnish 
statement  of  some  such  shipment,  the  witness  has  not  done  sc 
Neither,  so  far  as  this  record  discloses,  were  there  any  other  oondi 
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tions  which  required  or  compelled  these  defendants  to  maintain, 
during  this  period,  an  abnormally  low  rate  upon  lumber.  It  appears, 
therefore,  that  for  ten  years  preidous  to  January,  1904,  these  defend- 
ants voluntarily  maintained,  as  a  rate  suitable  to  be  applied  to  the 
movement  of  this  traffic,  a  tariff  of  75  cents  per  100  pounds. 

This  Commission  has  often  said  that  where  a  rate  is  voluntarily 
established  and  maintained  for  a  considerable  period  this  fact,  although 
not  conclusive,  is  strong  evidence  of  the  reasonableness  of  the  rate. 
The  force  of  this  presumption  is  greatly  weakened  and  might  be 
altogether  destroyed  by  the  circumstances  under  which  the  rate  was 
established  and  maintained;  but  if  no  particular  reason  is  shown 
for  the  putting  in  of  the  rate,.if  no  commercial  or  competitive  condition 
prevents  the  maintenance  of  a  higher  rate,  if,  in  other  wordS|  the 
maintenance  of  this  rate  has  been  vohinUmj  upon  the  part  of  the 
carrier,  the  force  of  the  admission  becomes  exceedingly  strong. 
In  this  case,  as  already  suggested,  we  find  no  cause  which  has  oper- 
ated to  compel  these  defendants  to  maintain  a  lower  rate  for  the 
transportation  of  this  lumber  than  in  their  judgment  was  just  and 
fair  during  these  ten  years.  Some  justification  should  therefore  be 
shown  for  its  advance. 

The  defendants  do  justify  this  upon  the  ground  that  it  was  ren- 
dered necessary  by  increased  cost  of  operation.  In  two  instances 
the  Conmiission  has  expressed  the  opinion  that  similar  advances 
made  for  the  same  reason,  at  about  this  time,  were  not  justified; 
that  while  cost  of  operation  had  increased,  increase  in  traffic  and 
improved  methods  of  handling  the  business  had  more  than  made 
good  to  the  carriers  the  advance  in  the  prices  of  suppUes  and  labor. 
Re  Proposed  Advance  in  Freight  Rates ,  9  I.  C.  C.  Rep.,  382;  In  the 
Matter  of  Class  and  Commodity  Rates  from  St.  Louis  to  Texas  Common 
Points,  11  I.  C.  C.  Rep.,  238. 

These  investigations  did  not  relate  to  the  transcontinental  lines 
which  are  mainly  involved  in  this  proceeding,  but  we  have,  ^vithin 
the  year,  conducted  extended  investigations  which  do  involve  the 
financial  operations  of  all  these  transcontinental  systems,  and  we 
have  no  hesitation  in  saying  that  the  conclusions  reached  by  us 
with  respect  to  those  advances  would  apply  with  still  greater  force 
in  case  of  these  defendants;  for  nowhere  has  the  increase  of  traffic 
been  greater  and  the  saving  in  operating  cost  more  marked  than 
upon  these  transcontinental  railroads.  We  should  certainly  scruti- 
nize with  care  any  advance  in  rates  made  by  these  lilies  upon  the 
sole  ground  that  their  revenues  were  insufficient. 

That  is  but  another  way  of  saying  that  the  advance  in  question 
ought  not  to  be  permitted  imles^  thc  origi^fi'l  rate  was  abnormally 
low  and  the  present  rate  is  cle^j^i        qAOI^®'^^®* 
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As  said  by  Knapp,  chairman,  in  Marien  v.  L,  db  N.  R,  R.  C 
9  I.  C.  C.  Hep.,  581,  589: 

Lumber  is  iiiexpensivo  freight,  and  much  below  the  average  in  cost  of  tnumpo 
tiun,  while  only  a  few  uther  commodities  furnish  to  caziien  a  lazger  tonnage. 
tbese  reasons,  among  others,  it  is  universally  accorded  rates  of  transportation  that 

relatively  low. 

It  is  stated  in  the  brief  of  the  defendants,  who  are  also  the  defei 
ants  here,  filed  in  the  cases  involving  rates  east  bound  from  the  m 
of  WasIiin<}:ton  and  Oregon,  that  the  average  rate  per  ton-mile  of  i 
railroads  of  the  United  States  on  lumber  is  6  mills.  We  have 
information  as  to  the  correctness  of  this  statement,  but  it  is  proba] 
true  that,  as  appUed  to  hauls  of  1,000  miles  and  over,  the  ton-n 
rate  is  less  than  6  mills.  The  distance  from  Chicago  to  San  Fn 
Cisco  is  about  2,250  miles,  and  this  would  perhaps  be  a  fair  aven 
distance  for  the  actual  haul  of  this  hardwood  lumber  from  produd 
points  in  the  east  to  consuming  points  upon  the  Pacific  coast. 
rate  of  75  cents  applied  to  this  distance  would  yield  substantiall] 
mills  per  ton-mile.  Now,  as  a  general  proposition  we  think  that : 
the  transportation  of  lumber  over  these  transcontinental  lines,  wi 
both  a  gross  income  and  a  net  income  per  mile  much  above  the  av 
age  for  the  whole  United  States,  with  a  density  of  traffic  materia 
higher  than  the  average,  with  a  cost  of  operation  below  the  averaj 
7  mills  per  ton-mile  is  sufficient,  even  though  that  lumber  be  d 
somewhat  higher  grade  and  should  perhaps  bear  a  somewhat  hig^ 
rate  than  luml)er  on  the  average. 

The  Commission  has  iust  held  in  Thatnjmm  v.  Illinois  Oenti 
li.  li.  CfK,  18  I.  C.  C.  Rep.,  657,  that  a  rate  of  12  cents  per  100  pouiM 
e({uivMlent  to  about  6  mills  per  ton-mile,  for  the  movement  of  this  sai 
oak  hiinlKu*  from  Memphis  to  New  Orleans  is  excessive  aud  has  esli 
lisli(>d  a  rate  of  10  cents  per  100  i>ounds,  equaling  about  5  mi 
per  ton-mile.  To  one  not  familiar  with  conditions  it  mij^ht  set 
inconsistent  to  allow  a  rate  of  7  mills  per  ton-mile  for  the  lo 
transcontinental  haul,  while  we  require  the  establishment  of  a 
mill  per  ton-mile  rate  for  a  haul  of  only  400  miles.  There 
h(>wev(»r,  no  analogy  l)etween  the  movement  of  the  traffic  in  the  t 
cases.  The  line  of  the  Illinois  Central  between  Memphis  and  N< 
Orleans  is  practically  a  water  grade,  and  freight  can  be  moved  at 
extremely  low  cost.  The  general  level  of  rates  upon  the  line  of  tl 
niilroad  is  far  below  that  upon  the  transcontinental  lines  involved 
this  proceeding.  The  volume  of  traffic  to  which  our  decision  appliefl 
nuich  greater  in  case  of  the  movement  to  New  Orleans  than  with  t 
transcontinental  movement.  We  feel  confident  that  the  10-cent  n 
from  Memphis  to  New  Orleans  is  as  pvofitable  to  the  carrier  as  is  t 
75-ceut  rate  to  the  Pacific  coast  to  the  defendants  in  this  case. 
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We  do  not  therefore  sustain  the  claim  of  the  complainants  that  the 
rate  on  west-bound  lumber  should  be  no  higher  than  that  east  bound; 
but  we  are  of  the  opinion  that  the  present  rate  west  bound  of  86  cents 
from  Chicago  and  Chicago  points  and  from  Mississippi  River  poifits, 
including  Memphis,  is  excessive  and  should  not  exceed  75  cents  per 
100  pounds.  This  allows  the  defendants  a  rate  one-third  higher 
upon  the  western  movement  than  we  have  established  upon  the  east 
bound. 

One  reason  advanced  by  the  defendants  in  support  of  the  reason- 
ableness of  the  85-cent  rate  is  the  fact  that  this  rate  applies  as  a 
blanket  rate  all  the  way  to  the  Atlantic  seaboard.  Ilie  lumber 
handled  by  the  complainants  is  mainly  shipped  from  Wisconsin  points 
and  from  Memphis  and  similar  points.  In  considering  the  reason* 
ableness  of  this  rate  we  have  treated  Chicago  and  Memphis  as  typical 
points  of  origin.  The  considerations  which  lead  to  the  conclusion 
that  a  rate  of  75  cents  is  sufficient  from  these  points  would  not  induce 
a  similar  conclusion  as  to  more  distant  points.  This  rate  will  there- 
fore be  made  applicable  from  Chicago  and  Chicago  points  and  from 
Mississippi  River  points  which  include  Memphis.  If  the  defendants 
desire,  they  may  apply  a  higher  rate  from  territory  farther  east;  we 
can  not  upon  the  record  intelligently  indicate  how  much  higjier. 

It  may  be  noted  that  this  permits  in  reality  a  considerable 
advance  in  the  total  charges  of  the  defendants  for  handling  this  hard- 
wood lumber.  The  original  75-cent  rate  applied  from  territory  east 
of  Memphis,  in  which  this  oak  largely  originates,  and  the  record 
shows  that  the  average  division  of  carriers  west  of  Memphis  did  not 
exceed  66  cents. 

The  complainants  claim  reparation  by  reason  of  shipments  made 
under  the  85-cent  rate.  The  defendants  deny  that  the  complainants 
should  be  awarded  such  reparation,  even  though  the  Commission  be 
of  the  opinion  that  that  rate  is  and  has  been  excessive,  for  the  reason 
that  no  damage  upon  the  part  of  the  complainants  has  been  estab- 
lished. 

This  case  shows  that  hardwood  lumber  has  moved  to  the  Pacific 
coast  in  larger  quantities  since  the  rate  was  advanced  in  1904  than  it 
did  previously.  The  use  of  hardwood  upon  the  Pacific  coast  has  very 
much  increased.  Importations  from  foreign  countries  have  been 
greater  and  shipments  from  the  east  have  also  grown.  The  amount 
of  lumber  sent  west  from  these  points  of  origin  is  insignificant  in  com- 
parison with  the  total  amount  handled,  and  the  price  is  but  little 
influenced  by  the  market  upon  the  Pacific  coast.  The  dealer  in 
Wisconsin  or  at  Memphis  has  charged  substantifdly  the  same  price 
whether  his  sales  were  in  the  east  qj  for  export  or  for  shipment  to 
California,  and  this  means,  of  comw   ^v^j^t  the  advance  in  the  freight 
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rate  has  been  added  to  the  price  paid  by  the  consumer.  The  defend- 
ants say  that  it  follows  that  the  complainants  who  have  paid  thk 
freight  rate  have  not  actually  been  injured. 

It  appeared  that  one  witness  suspended  operations  upon  the  Pacifie 
coast  owing  to  the  advance  in  the  rate,  and  other  witnesses  were  of  the 
opinion  that  more  lumber  would  have  been  sold  under  the  75-oeiit 
rate.  It  is  impossible  to  say,  therefore,  to  what  extent  fhese  com- 
plainants may  have  been  actually  damaged  by  the  advance  in  this 
rate,  if  the  word  damage  is  to  be  interpreted  and  applied  as  claimed 
by  the  defendants. 

Such  is  not,  in  our  opinion,  the  proper  meaning  of  this  teim. 
These  complainants  were  shippers  of  hardwood  lumber  to  this  desti- 
nation and  they  were  entitled  to  a  reasonable  rate  from  the  defend- 
ants for  the  service  of  transportation.  An  unreasonable  rate  was  in 
fact  exacted.  They  were  thereby  deprived  of  a  legal  right  and  thB 
measure  of  their  damage  is  the  difference  between  the  rate  to  wfaidi 
they  were  entitled  and  the  rate  which  they  were  compelled  to  pay. 
If  complainants  were  obliged  to  follow  every  transaction  to  its  ulti- 
mate result  and  to  trace  out  the  exact  conunerdal  effect  of  the  fireight 
rate  paid,  it  would  never  be  possible  to  show  damages  with  sufficient 
accuracy  to  justify  giving  them.  Certainly  these  defendants  are  not 
entitled  to  this  money  which  they  have  taken  from  the  complainaatB, 
and  they  ought  not  to  be  heard  to  say  that  they  should  not  belequiied 
to  refund  this  amount  because  the  complainants  themselves  maj 
have  obtained  some  portion  of  this  sum  from  the  consumer  of  tin 
commodity  transported. 

Neither  should  these  complainants  be  permitted  to  slumber  upon 
their  rights  and  to  accumulate  against  these  defendants  a  clum  foi 
damages  which  may  not  represent  in  its  entirety  an  actual  loss  to  tin 
complainants.  The  burden  of  an  unjust  freight  rate  usually  rests  upon 
the  consumer,  who  can  not  and  does  not  recover.  Claims  for  repara- 
tion should  therefore  be  promptly  presented  and  actively  prosecuted. 
We  shall  allow  the  complainants  reparation  in  this  case  in  the  amount 
of  the  difference  between  the  rate  actually  paid  and  the  rate  of  73 
cents,  which  is  established  and  which  is  found  to  have  been  i 
reasonable  rate  from  the  date  of  the  filing  of  this  petition,  bnl 
following  the  case  of  Thompmn  v.  Illinois  Central  R.  R.  Cb.y  ngm, 
no  reparation  will  ))e  allowed  by  reason  of  shipments  made  previoui 
to  the  date  of  the  filing  of  the  complaint 

If  the  parties  can  not  agree  upon  the  amounts,  further  testimonj 
will  be  taken. 

An  order  will  now  issue  establishing  the  rate  found  to  be  reason 
able,  and  the  case  will  be  retained  for  further  proceedings  in  the  mat 
ter  of  repamtion. 
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998.  Fredonia  Linseed  Oil  Wobks  t;.  Atchison^  Tofbka  Ss 
Santa  Fe  Railway  Cohpant. — Rates  on  linseed  oil  cake  from  Fre- 
donia,  Kans.,  to  San  Francisco  and  other  Pacific  coast  points.  F.  E. 
Lyster  for  complainant.  Gardiner  Laihrop  and  Rob^  Dunlap  for 
defendant.    February  3,  1908.    Dismissed  for  want  of  prosecution. 

1080.  E.  I.  DupoNT  DE  Nemours  Powdeb  Company  v.  Chigaqo 
&  Northwestern  Railway  Company. — ^Rates  on  imported  brimr 
stone,  Philadelphia  to  Platteyille,  Wis.  Wm.  Oayne,  J.  B.  D.  Edge, 
and  J.  P.  Laffey  for  complainant.  S.  A.  Lynde  for  defendant.  April 
6,  1908.    Dismissed  on  motion  of  complainant. 

1159.  Farmers'  Business  Association  v.  Chigago,  Bublingiok 
&  QuiNCY  Railway  Company. — ^Insufiicient  number  of  cars  and 
other  inadequate  facilities  at  Holbrook,  Nebr.  E.  O.  Clairk  for  com- 
plainant. C.  M.  Dawes  and  Hale  Holden  for  defendant.  May  6, 
1908.     Dismissed  on  motion  of  complainant. 

1164.  MoisE  Brothers  Company  v.  Chicago,  Rock  Island  &  El 
Paso  Railway  Company  et  al. — Rates  on  coal,  Pictou  and  other 
points  in  Colorado  to  Santa  Rosa,  N.  Mex.  J.  J.  Moiae  for  complain- 
ant. E,  E.  WkiUed,  E,  B.  Pdrce,  C.  L.  WeUingUm,  and  SpoontSf 
Thompson  cfe  Barwise  for  defendants.  March  2,  1908.  Complaint 
satisfied,  case  discontinued. 

1189.  J.  H.  Werbelovsky  v.  Buffalo,  Rochsester  &  Pittsburo 
Railway  Company  et  al. — Local  rates  on  window  glass  from  Brad- 
ford, Pa.,  to  Bushwick,  L.  I.,  instead  of  through  rate.  J.  H.  Werhe- 
lovshj  for  complainant.  Ralph  Peters,  Charles  Heehner,  J.  E.  Rey- 
nolds, e/.  E,  Keany,  and  Harris,  Havens,  Beach  &  Harris  for  defend- 
ants.   January  14,    1908.     Dismissed   for  want   of  prosecution. 

1196.  Charles  A.  Sibley  v.  Union  Pacific  Railroad  Com- 
pany.— Discrimination  against  interstate  passengers  by  exacting 
3  cents  per  mile  for  interstate  transportation  and  but  2  cents 
per  mile  for  intrastate.  J.  0,  Beder  for  complainant.  J.  N,  Baldwin 
for  defendant.    March  10, 1908.    t>iQ|y%i9sed  on  request  of  complainant. 

1254.  Floraf.a  Saw  Mill  C^  ^  v.  Central  of  Georgia 
Railway  Company  et  al. — J^   ^^^        veUoNv  ^me  \um\>er  irom 
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Southwestern  Freight  Association  and  Mississippi  Valley  territo] 
to  points  in  New  York  and  New  England.  E.  A.  SwingUy  H. 
White,  and  G,  T.  Durdop  for  complainant.  JR.  B.  Cooke,  John 
Wihon,  G.  S.  Patterson,  0.  V.  Massey,  Ed.  Baxter,  C.  B.  Norikt 
R.  Walton  Moore,  and  W,  A.  Parker  for  defendants.  April  6, 1908.  I 
missed  on  motion  of  complainant. 

1270.  Merriam  &  HoLMQuisT  Company  v.  Chicaoo  &  Nqbi 
WESTERN  Railway  Company. — Discrimination  in  elevator  chai] 
at  Omaha.  B.  G.Burbank  and  J.  C.  Wharton  for  complainant.  S. 
Lynde  for  defendant.  January  13,  1908.  Dismissed  on  motion 
complainant. 

1271.  Merriam  &  Holmquist  Company  v.  Ilunois   CEirm 
Railroad  Company. — Discrimination  in  elevator  charges.    B. 
Burbank  and  J.  G.  Wharton  for  complainant.    J.  M.  Dickinson,  F.  j 
Bowes,  ami  Blewett  Lee  for  defendant.    January  13, 1908.     DismisBi 
on  motion  of  complainant. 

1272.  Merriam  &  Holmquist  Company  v.  Chicago  Gb& 
Western  Railway  Company. — Discrimination  in  elevator  chaigc 
B.  G.  Burbank  and  J,  C.  Wharton  for  complainant.  A.  G.  Briggs  ai 
J.  C.  ErdaU  for  defendant.  January  13, 1908.  Dismissed  on  motu 
of  complainant. 

1273.  Merriam  &  Holmquist  Company  v.  Chicago,  Milwauki 
&  St.  Paui-  Railway  Company. — Discrimination  in  elevator  chaigi 

B,  G.  Burbank  and  J.  G.  Wharton  for  complainant.  TFm.  EUia  I 
defendant.    January  13, 1908.     Dismissed  on  motion  of  complainau 

1299.  Allouez  Mineral  Spring  Company  v.  Gbexn  Bat 
Western  Railroad  Company  et  al. — Rates  on  natural  minei 
waters  from  Green  Bay,  Wis.,  to  Goldfield,  Nev.  J.  P.  Hoeffd  f 
complainant.  W.  0.  Modisett,  J.  N.  Baldwin,  Wm.  F,  Herrin,  P.  , 
Dunne,  S,  A.  Lynde,  and  F.  C.  DiMard  for  defendants.  March  9, 190 
Dismissed  on  motion  of  complainant. 

1311.  F'ort  Smith  Traffic  Bureau  t?.  St.  Louis  &  San  Fra 
CISCO  Railroad  Company  et  al. — Rates  on  preserves  and  picU 
from  Fort  Smith  to  Texas  as  compared  with  rates  from  Kansas  Cit 

C.  IL  Ivers  for  complamant.  J,  A.  EXbler,  T.  J.  Freeman,  E.  . 
Peirce,  F,  C.  Dillard,  T,  S,  Busbee,  Spoonts,  Thompson  <fe  Bairwu 
and  Baker,  Botts,  Parker  cfc  Garwood  for  defendants.  April  14,  190 
Dismissed  on  motion  of  complainant. 

1318.  New  Orleans  Board  of  Trade,  Did.  v.  St.Louib  Sour 
western  Railway  Company  et  al. — ^Advances  in  rates  on  rou] 
rice  to  New  Orleans.  John  A,  Smith  for  complainant.  H.  E.  Fam 
for  defendant.  December  2,  1907.  Dismissed  on  motion  of  coi 
plainant. 

1320.  Sunderland  Brothers  Company  et  al.  v.  ChicagOi  Bo( 
Island  &  Pacific  Railway  Company  et  ai.. — Change  in  reca 
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signment  rules  and  charges  on  coal,  lumber,  shingles,  lime,  and 
cement  in  territory  tributary  to  Omaha  and  Lincoln.  Franda  A. 
Brogan  for  complainants.  J.  M.  Didcinson,  Blewett  Lee,  John  N. 
Baldwin,  F,  C.  Dillard,  R.  A.  Brown,  S.  E.  Stohr,  TTumaa  Wikon, 
E.  B.  Peirce,  Hale  Holden,  R.  W.  Moore,  and  8.  A.  Lynde  for  defend- 
ants. June  9,  1908.  Dismissed  on  motion  of  complainant;  com- 
plaint satisfied. 

1336.  E.  H.  Lewis  Lumbeb  Company  v.  Ukiok  Pacdio  Raut 
ROAD  Company  et  al. — Violation  of  sections  1,  2,  and  3  in  rates  on 
lumber  from  West  Scio  and  Moimt  Angel,  Oreg.,  to  Toledo,  Ohio,  and 
oth^r  points.  Austin  E.  GriffiXks  for  complainant.  jPl  C.  DQlard, 
S.  A.  Lynde,  Henry  Russd,  Hale  Holden,  A.  P.  Burgwin^  J.  B.  Kerr, 
A,  G.  Briggs,  G.  F.  BrovmeU,  P.  F.  Dunne,  J.  N.  Baldwin,  Wm.  F.  Herrin, 
0.  E.  Butterfidd,  W.  W.  Cotton,  P.  L.  Wiaiam8,R.A.Brown,H.A.  Taylor, 
and  Glennon,  Cary,  Walker  cfe  Howe  for  defendants.  February  4, 1908. 
Dismissed  on  motion  of  complainant. 

1346.  Arthub  S.  Core  v.  Erie  Railboad  Company. — ^Violation  of 
section  1  in  rates  on  potatoes  from  Kingsley,  Mich.,  to  New  York  City. 
Arthur  S.  Core  for  complainant.  George  F.  Browndl  for  defendant. 
March  16,  1908.     Dismissed  on  motion  of  complainant. 

1352.  Detmer  Woolen  Company  v.  Delaware,  Lackawanna  & 
Western  Railroad  Company  et  al. — Rates  on  tailors'  samples  of 
woolen  dry  goods  for  advertising,  New  York  to  San  Francisco.  Samr 
uel  Hoffman  for  complainant.  Robert  DurJap,  T.  J.  Norton,  Dou^M 
Swift,  Thos.  H.  GiU,  W.  S.  Jenney,  and  J.  H.  Clarke  tot  defendants. 
April  6,  1908.     Dismissed  on  motion  of  complainant. 

1353.  Detmer  Woolen  Company  v.  Delaware,  Laokawanna  & 
Western  Railroad  Company  et  al. — Rates  on  tailors'  samples  of 
woolen  goods  for  advertising  purposes.  New  York  to  Kansas  City. 
Samuel  Hoffman  for  complainant.  W.  S.  Jenney,  Douglas  Swift,  and 
TT.  //.  Blodgett  for  defendants.  April  6,  1908.  Dismissed  on  motion 
of  complainant. 

1354.  Detmer  Woolen  Company  v.  Delaware,  Lackawanna  & 
Western  Railroad  Company  et  al. — Rates  on  tailors'  samples  of 
woolen  goods  for  advertising  purposes.  New  York  to  Chicago.  Samuel 
Hoffrnan  for  complainant.  Douglas  Swift  and  TF.  S,  Jenney  for 
defendants.     April  6,  1908.     Dismissed  on  motion  of  complainant. 

1355.  Detmer  Woolen  Company  v.  Delaware,  Lackawanna  & 
Western  Railroad  Company  et  al. — Rates  on  tailors'  samples  of 
woolen  goods  for  advertising  purposes.  New  York  to  Seattle,  Wash. 
Samuel  Hoffman  for  complainant.  Douglas  Swift,  W,  8.  Jenney, 
Thos.  H,  Gilly  and  F.  R,  Begg  for  defendants.  April  6,  1908.  Dis- 
missed on  motion  of  complainant. 

1358.  Parlin  &  Orendorfp  \t4CHn^^®'^  Company  v.  Clbtb- 
LAND,   Cincinnati,  Chicago  &   o      T/)xn8  Railway  Gohpany. — 
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Advances  in  rates  on  agricultural  implements  and  vehicles  fro 
Connersville^  Ind.,  to  St.  Louis  by  changing  calassification.  H,  1 
Blake  for  complainant.  L.  J.  Hackney  and  F.  L.  LUtleton  for  defeni 
ants.     April  6,  1908.     Dismissed  on  motion  of  complainant. 

1360.  Chicago,  Rock  Island  &  Pacific  Railway  Oompakt  i 
SouERs  &  Langdon. — ^Undercharge  on  coal  from  East  St.  Louis  t 
Grundy  Center,  Iowa.  E.  B.  Peirce,  J.  T.  Parriah,  J.  H,  Johnmm 
and  Carroll  Wright  for  complainant.  Sonets  <t  Langdon  for  defend 
ants.     December  26,  1907.     Dismissed  on  motion  of  complainant. 

1368.  Theodore  Hofeller  &  Company  v.  Michioan  Cbntbai 
Railroad  Company  et  al. — Rates  on  waste  paper,  Buffalo  to  Appk 
ton  and  Kimberly,  Wis.,  in  excess  of  locals  via  llllwaukee.  J^Mm 
Hofeller  for  complainant.  S.  A.  Lynde  and  W.  O.  Rowley  for  defend- 
ants.   April  14,  1908.     Dismissed  on  motion  oi  compl^nant. 

1374.  W.  E.  Walton  v.  Chesapeake  Beach  Railway  Ck>iiPAHT.- 
Rate  on  coal  in  bags  from  Washington  to  Chesapeake  Beach,  Md 
TF.  E,  Walton  for  complainant.  December  26,  1907.  Dismissed  a 
motion  of  complainant. 

1377.  Deeds  &  AIanley  t;.  Cleveland,  Cinoinnati,  CmoAGO  i 
St.  Louis  Railway  Company. — Changes  in  classification;  rates  oi 
vehicles  from  Connersville,  Ind.,  to  East  St.  Lotus  advanced;  dia 
crimination  in  rates  on  vehicles  from  Connersville,  Ind.,  to  East  St 
Jjouis  proper  and  when  destined  beyond.  0,  B'Biefiing  for  complain 
ant.  X.  J.  Hackney  for  defendant.  April  6,  1908.  Dismissed  09 
motion  of  complainant. 

1378.  Covington  J^Llchine  Company  v.  Chesapbakb  &  Qhh 
Railway  Company. — Advance  in  rates  on  coke  from  New  River  dis 
trict,  West  Virginia,  to  Covington,  Va.,  and  on  coke  when  used  in  th 
manufacture  of  pig  iron  to  be  shipped  over  defendant's  lines.  A.  C 
Braxton,  for  complainant.  27.  T.  Wickham  for  defendant.  Januar 
31,  1908.     Dismissed  on  satisfactory  adjustment  of  issue. 

1300.  Anderson,  Clayton  &  Company  v.  Chicago,  Rock  Island  i 
Pacific  Railway  Company. — Practices  in  compression  of  cotton  i 
transit  at  points  in  Oklahoma  destined  beyond  the  State  and  abroac 
J.  C.  Hucheson  for  complainant.  E.  B.  Peirce  for  defendant.  May  i 
1908.     Dismissed  on  motion  of  complainant. 

1396.  Forester  Hall  Box  Company  et  al.  v.  St.  Louis  &  Sa 
Francisco  Railroad  Company. — Overcharge  on  gum  lumber,  Qi 
more,  Sedgewick,  Wise,  and  Big  Creek,  Ark.,  to  Memphis,  Tenn 
St.  Louis,  and  Kansas  Qiiy.  J,  E,  Murphy  for  complainants.  E.  1 
Peirce  for  defendant.  April  6,  1908.  Dismissed  on  motion  c 
complainants. 

1399.  J.  E.  Baker  v.  Cl^berlanb  Valley  Railboad  CJompan 
ET  AL. — Advance  in  rates  on  limestone  for  furnace  use  from  Bunki 
Hill,  Va.,  to  Allegheny  and  Bessemer,  Pa.,  as  compared  with  rat< 
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from  Martinsburg,  W.  Va-  Wm.  S.  Hoejiier  for  complainant. 
Thorpe  it  KhltTj  Geo.  D.  Dix^mj  G,  S,  Patterson j  Geo,  \\  MaHsey^ 
John  G.  WiUon^  and  Retd^  Smith,  Shaw  <t  Beal  for  defendants, 
March  2,  130S,     Dismissed  on  motion  of  complainant. 

1403.  Nedrasea  State  Railway  Commission  v.  Missouri  Pacific 
Railway  Company. — Rates  on  wheat  and  com  from  Cooke,  Burr, 
and  Douglas,  Nebr.,  via  Omaha,  to  St,  Louis ^  compared  with  rates 
via  Nebraska  City,  Nebr.  Clark  Perhijis  for  complainant.  J.  0, 
Jeffery  and  M,  L,  Clavdy  for  defendant.  March  2^  1008,  Dismissed 
on  motion  of  complainant. 

1424.   F,    KeICH    MANrFACTUKiNG    CoMPAXY   V.    San    A^*T0X10    & 

Aransas  Pass  Railway  Company  et  al. — Rates  on  barrel  staves 
from  Nettleton,  ^Vrk.,  and  Corpus  Cluisti,  Tex.  i\  H:  Durhin  for 
complainant.  J.  C.  Jejfenjf  M,  L.  Clardy,  and  A.  TF,  Houstj&ti  for 
defendants,     ilay  4,  1008.     DL'imissed  on  motion  of  complainant, 

1427.  O.  C.  Evans  &  Company  \\  Atchison,  Topeka  &  Santa  Fe 
Railway  Company.— Overcharge  on  cabbage^  BroMTisville,  Tex.,  to 
Kansas  City;  charges  on  weight  inclusive  of  refrigeration  instead  of 
destination  weight.  C.  TF.  Durhin  for  ctjniplainant.  Robert  Dunlap^ 
T.  J.  Norton,  and  T,  It,  Morrow  for  defendant.  April  14,  1908, 
Dismissed  on  motion  of  complainant. 

1534.  Carstens  Packing  Company  v.  Chicago,  Milwaukee  & 
St.  Paui.  Railway  Company  ft  al. — Unreasonable  charge  for  the 
transportation  of  car  in  addition  to  charge  for  commodity »  Ellis j 
Fletcher  <t  Evons  for  complainant.  May  4,  1908.  Dismifls*?d  by 
Commission  because  barre<l  b\^ statute  of  limitations. 

1566.  OuiKNT  Cotton  Products  CVj.  v,  CnicAoo,  Rock  Island  & 
Pacific  Railway  Company  et  al. — Unreasonable  rates  on  cotton 
seed  from  points  on  lines  of  defendants  to  Kansas  CHty.  S,  II,  Cowan 
for  comphiinant.    June  9, 1908.    Dismissed  on  motion  of  complainant. 
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PLEADINGS.    NOVEMBER  30,  1907,  TO  JUNE  3, 1908. 


562.  John  T,  Leonard  v.  Atlanta,  Birmingham  de  Atlaniie  BaXbroad  Chmpanif. 
December  3,  1907.  ilefund  of  $39.90  on  carlpad  of  sugar  from  Brunswick,  Ga.,  to 
Roanoke,  Ala.,  on  account  of  exceerive  rate. 

563.  In  the  matter  of  relief  of  agents  of  the  Chicago,  8t  Foul,  Minneapolis  A  Omaha 
Railway  Company.  Refund  of  ^1.56  on  shipments  of  apples  representing  difference 
between  weight  based  on  minimum  of  30,000  pounds  ana  actual  gross  wei^t. 

564.  National  Wholesale  Lumber  Dealers*  Assodationy.SotUhem  RaUway  Compatw. 
December  1,  1907.  Refund  of  $19.68  on  carload  of  lumber  from  Nantafiala,  N.  C., 
to  New  York,  N.  Y.,  on  account  of  misrouting  by  defendant's  agent. 

565.  Wabash  Portland  Cement  Company  v.  Wabash  Railroad  Compamf.    December 

3,  1907.    Refund  of  |708  on  236  carloads  of  cement  from  Stroh,  Ina.,  to  Detroit, 
Mich.,  on  account  of  failure  to  absorb  switching  chaiges. 

566.  /.  Rose  d:  Company  v.  NashvUle,  Chattanooga  de  St.  Louis  Raihoau  Company. 
November  30,  1907.  Refund  of  $14.47  on  3  carloads  of  excelsior  frcmi  Dalton,  Ga., 
to  Memphis,  Tenn.,  on  account  of  excessive  minimum  carload  weight. 

567.  H.  I.  Ruth  V.  Missouri  Pacific  Railway  Company,  December  3, 1907.  Refund 
of  $22.22  on  2  carloads  of  oak  lumber  from  Knizer,  Mo.,  to  Moline,  111.,  on  account 
of  misrouting  by  defendant's  agent. 

568.  W.  8.  Weyer  v.  Missouri  Pacific  RaUtoay  Company.  December  3,  1907.  Be- 
fund  of  $123.60  on  carload  of  nails  from  Kokomo,  Ind.,  to  Ottawa,  Kans.,  reshipped 
to  St.  Joseph,  Mo.,  on  account  of  misrouting  by  defendant's  agent. 

569.  Boston  Excelsior  Company  v.  Canadian  Pacific  Railway  Ccmpami.    December 

4,  1907.    Refund  of  $86.40  on  carload  of  excelsior  from  Milo,  Me.,  to  Dayton,  Ohio, 
on  account  of  excessive  rate. 

57Q.  Harper  &  Company  v.  WellSy  Fargo  A  Company  Express.  December  3, 
1907.  Refund  of  $51.60  on  shipments  of  fruit  and  vegetaoles  ffom  Excelsior,  Ark., 
to  Pittsburg,  Kans.,  on  account  of  excessive  rate. 

571.  Sigma  Lumber  Company  v.  Central  of  Georgia  Railway.  November  30,  1907. 
Refund  of  $11.70  on  carload  of  luml)er  from  Sigma,  Ala.,  to  Michigan  City,  Ind., 
on  account  of  excessive  tlu*ough  rate. 

572.  Vernon  Cantaloupe  Growers  4*  Shippers^  Associationv.  Wells^  Fargo  &  Company 
Express.  November  30,  1907.  Refund  of  $357.55  on  3  carloads  of  cantaloupes  from 
Vernon,  Tex.,  to  Denver,  Colo.,  on  account  of  excessive  rate. 

573.  Phillips  Sheet  dr  Tin  Plate  Company  v.  Baltimore  4r  Ohio  Railroad  Company. 
November  30,  1907.  Refund  of  $1,440.40  on  23  carloads  of  sheet  bars  from  Pittsburg, 
Pa.,  to  Clarksburg,  W.  Va.,  on  account  of  erroneous  publication  of  rate  schedule. 

574.  //.  A.  Saggan  v.  Chicago  d:  North  Western  Railway  Company.  November  30, 
1907.  Refund  of  $24.13  on  17  carloads  of  cattle,  sheep,  and  hogs  from  Ceylon,  Minn., 
to  (  hicago.  111.,  on  account  of  oversight  in  reprinting  of  tariff. 

575.  C  F.  Woodward  d'  Company  et  al.  v.  New  York  Central  d:  Hudson  River  Rail- 
road  Company.  December  5,  1907.  Refund  of  $1,258.99  on  shipments  of  stone  from 
various  points  to  New  York,  N.  Y.,  on  account  of  advance  in  terminal  (Paiges  without 
notice  to  complainants  who  could  have  shipped  via  other  lines  at  the  old  and  lower 
rate. 

576.  Omaha  Elevator  Company  and  Trans- Mississippi  Grain  Company  v.  Union 
Pacific  Railroad  Company.  December  7,  1907.  Refund  of  $1,921.74  to  Omaha  Ele- 
vator Company  and  refund  of  $2,089.04  to  Trans-Mississippi  Grain  Company  on  ship- 
ments of  grain  from  points  in  Nebraska  to  Council  Bluffs,  Iowa,  on  account  of  excessive 
rates. 
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577.  American  Sugar  Refining  Company  v.  lUinoii  Central  BaUroad  Cdmpang, 
De<>emher  0,  1907.  Refund  of  $66.78  on  carload  of  sucar  from  New  Orleans,  La., 
to  Gallatin,  Tenn.,  on  account  of  carrier's  oversight  in  publishing  rate  schedule. 

578.  //.  /.  Ruth  V.  Missouri  Pacific  Railway  Company.  December  4, 1907.  Refond 
of  $10.81  on  carload  of  oak  lumber  from  Harville,  Mo.,  to  Aurora,  HI.,  on  account  of 
misrouting  by  carrier's  agent. 

579.  C.  L.  Centlivre  Brewing  Company  v.  Toledo^  St,  Louis  &  WesUm  EaUroai. 
Deceml^er  7,  1907.  Ilefund  of  $2  on  snipment  of  empt^  beer  barrels  and  bottlei 
from  Decatur,  Ind.,  to  Fort  Wayne,  Ind.,  on  account  of  misrouting  by  carrier's  agent. 

580.  Western  Produce  Company  v.  Atlanta  de  St.  Andrews  Bay  BJailway  Cbmpony. 
March  9,  1908.  Refund  of  $lo0.97  on  4  carloads  of  watermelons  fnmi  Oottondale,  Fla., 
to  Chicago,  111.,  on  account  of  excessive  rate. 

581 .  Idaho  Lumber  Campany  v.  Oregon  Short  Line  Railroad  Company  et  oZ.  Januaiy 
3, 1908.  Refund  of  $115.50  on  2  carloads  of  coal  from  Erie,  Colo.,  to  Twin  Fklls,  Idsho. 
on  account  of  excessive  rate. 

582.  Minneapolis  Cedar  ds  Lumber  Company  v.  Northern  Pacific  BaUway  Company, 
December  17, 1907.  Refund  of  $14.20  on  shipments  of  lumber  on  account  of  excessive 
rate. 

583.  Morris  dc  Company  v.  Aidhisony  Topeika  dc Santa  Fe  Railvxty  Company*  Decem- 
ber 30,  1907.  Refund  of  $48.87  on  2  carloads  of  cotton-seed  oilfrom  Weleetka  Junc- 
tion, Okla.,  and  1  carload  of  cotton-seed  oil  from  Ada,  Okla.,  to  Chicago,  lU.,  on  ac- 
count of  excessive  rate. 

584.  Shoal  Creek  Coal  Company  v.  Toledo^  St.  Lows  de  Western  Railroad  Oompany. 
De(*eml>er  12,  1(K)7.  Refund  of  $9.52  on  carload  of  coal  from  Panama,  111.,  to  Kofcmo> 
Ind.,  on  account  of  excessive  minimum  carload  weight. 

585.  Morcy  dc  Company  v.  Chesapeake  dc  Ohio  Railioay  Company  et  al»  December 
20,  1907.  Refund  of  $245.39  on  shipment  of  313  casks  of  china  clay  from  Newport 
Xe\i'8,  Va.,  Ui  Kankauna,  Wis.,  on  account  of  contracts  having  been  made  at  the  ate 
on  which  claim  is  made  and  rate  was  canceled  by  Chicago  &  Northwestern  Railway 
Company  through  a  misunderstanding. 

586.  Ifanfard  Produce  Company  v.  Chicago^  St.  Paul,  MinneapoUt  de  Omaka  RaUr 
way  Company.  Dei'ember  30,  1907.  Refund  of  $27.80  on  shipment  of  en  fnHn 
Sioux  (Mty,  Iowa,  to  Minneapolis,  Minn.,  on  account  of  excessive  ratecaueed  Dydusi- 
fication  rule  as  to  straps  on  egg  cases. 

588.  Schloss  dc  Kahn  v.  Seaboard  Air  Line  Railu>au.  January  6,  1906.  Refund  of 
$89.10  on  shipment  of  sugar  l)agging  from  Savannah,  Gra.,  to  Union  8|«ings,  Ah., 
on  account  of  excessive  rate. 

589.  Northwestern  Leather  Company  v.  Minneapolis,  St.  Paul  de  SauU  8te*  Marie 
Railway  Company.  Deceml)er  11,  1907.  Refund  of  $10.54  on  shipment  of  fasffk 
extract  from  ^ew  York,  N.  Y.,  to  Sault  Ste.  Marie,  Mich.,  on  account  of  excessive  lats. 

590.  Colorado  Fuel  d:  Iron  Company  v.  Atchison,  Toveka  dc  Santa  Fe  RaSLmaif  Oamr 
my.    December  9,  1907.     Refund  of  $420.36  on  carload  of  steel  pans  frcmi  JdUet, 

11.,  to  Minneciua,  Colo.,  on  account  of  excessive  rate. 

591.  Biniville  Lumber  Company  v.  Louisville  de  NashviUe  Railroad  Cbrnpony.  De- 
cember 12,  1907.  Refund  of  ;:y:i2.13  on  carload  of  lumber  from  Alberta,  La.,  to  Chester, 
La.,  on  account  of  misrouting  by  carrier's  agent. 

592.  Patrrson  Crushed  Stone  Company  and  Morris  County  Crushed  Stone  Company  y. 
Delaware,  I Aicka  wanna  dc  Western  Railroad  Company.    December  9, 1907.     Refund  of 

$208.77  to  P«itorsf)n  Crushed  Stone  Company  and  refund  of  $36.74  to  Morris  County 
Cnhshcd  Stone  Company  (»n  71  carloads  of  crushed  stone  from  Fftterson  and  IfiUington, 
X.  J.,  to  Chenango  Forks,  X.  Y.,  on  account  of  excessive  rate. 

593.  J.  Stirnnuan  v.  Wabash  Railroad  Company.  December  9,  1907.  Refund  of 
$31.40  on  carload  of  apples  from  Jameson,  Mo.,  to  Winona,  Minn.,  on  account  of  mis- 
routing by  carrier's  agent. 

594.  Volhmer  Lumhtr  Company  v.  Missouri  Pacific  RailwM  Company,  December 
7,  1!K)7.  Refund  of  $8.27  on  shipment  of  oak  lumber  from  Kensett,  Ark.,  to  Gales* 
burg,  111.,  on  account  of  misrouting  by  carrier's  agent. 

595.  Stewart  d:  Booth  Timber  Company  v.  St.  Louis,  Iron  MounUnn  de  gottflcm 
Railway  Company.  December  7,  1907.  Refund  of  $45.48  on  shipment  of  cedar  poflli 
from  Cotter,  Ark.,  to  llossville,  Ind.,  on  account  of  erroneous  divereion  by  canier'a 
agent. 
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597.  Norman  MiUing  A  Grain  Chmpany  et  al.  v.  Atdrimmt  TopehtSf  Sania  Fe  JRaU- 
way  Company.  December  9,  1907.  Itenmd  of  $183.07  to  Nonnan  Milling  A  Giain 
Company,  refimd  of  $38.41  to  Model  Roller  Mills,  refuad  of  $88.70  to  0.  M.  Maple, 
refund  of  $106.45  to  Purcell  Mill  &  Elevator  Company,  refund  of  $55.06  to  J.  H-Sbaw 
and  refund  of  $83.48  to  Smith  Grain  &  Elevator  Company  on  8  cflfftoada  of  seed  wbeat 
from  points  in  Kansas  to  points  in  Oklahoma  on  account  of  agreement  made  fcnr  charit- 
able purpose  to  refund  to  a  lower  than  tariff  rate  if  wheat  was  used  for  seed  pnrpoaes. 

598.  CrooksUm  MiUing  Company  v.  Great  Northern  Railway  Compami.  December 
9,  1907.  Refund  of  $1,909.76  on  39  carloads  of  wheat  from  Climax,  NielsviUe  and 
Fisher,  Minn.,  to  Crookston,  Minn.,  on  account  of  chanse  in  original  billing  and  assess- 
ment of  local  rates  in  addition  to  milling  in  transit  rate,  shipment  having  been  delivered 
short  of  original  destination. 

599.  Jones  A  Laughlin  Steel  Company  v.  PiMmrg  A  Lake  Erie  BaUroad  Company. 
December  10, 1907.  Refund  of  $30.03  on  4  carloads  of  steel  billets  from  Pittsbuig,  Fa., 
to  Kokomo,  Ind.,  on  account  of  excessive  rate. 

GOO.  Lutcher  6c  Moore  Lumber  Company  v.  Texae  A  New  Orleans  BaSroad  Company* 
December  18,  1907.  Refund  of  $11.88  on  carload  of  lumber  from  Onmge,  Tex.,  to 
Chicago,  111.,  on  accoimt  of  misrouting  by  carrier's  agent. 

601.  Roy  Campbell  v.  Galveston,  Harrisburg  de  San  Anionio  Rmkoof  Company. 
December  28,  1907.  Refund  of  $6  on  carload  ol  watermelons  from  Ouidlish,  Tek.,  to 
Fort  Worth,  Tex.,  thence  diverted  to  Chicago,  111.,  on  account  of  exceflrive  recon- 
signment  charge. 

602.  /.  D,  Hollxngshead  Company  v.  St.  Laws  SovJQvwesUm  BaHwa^^  Comfony. 
Januarv  6  1908.  Refund  of  $6.65  on  carload  of  oak  staves  from  Pangoifld,  Arlc.,  to 
Keokuk,  Iowa,  on  account  of  misrouting  by  earner's  agent. 

603.  J.  E.  Stewart  Produce  Company  v.  Missouri^  Kansas  A  T&MS  B/aXlwaiy  Ccmpany. 
January  6,  1908.  Refimd  of  $58.19  on  carload  of  potatoes  from  F^ten,  HI.,  to  Musko- 
gee, Okla.,  on  account  of  excessive  rate. 

605.  lola  Portland  Cement  Company  v.  Missouri^  Kansas  ds  Tems  BmJlmay  Cemprnvy. 
December  21,  1907.  Refimd  of  $32.30  on  carload  of  cement  from  Jda,  Kans.,  to 
Council  Blufis,  Iowa,  on  account  of  excessive  rate. 

606.  Crowder  d:  Company  v.  Missouri,  Kansas  ds  Texas  RaHiwaif  Comfasw.  Decem- 
ber 17,  1907.  Refund  of  ^1.88  on  shipment  of  snapped  com  iiom  Falls  City,  Olda., 
to  Howe,  Tex.,  on  account  of  excessive  rate. 

e07.  FrarikGeislery,  Michigan  Central  Railroad  Comwmy.  January  9, 1908.  Refund 
of  $16.88  on  shipment  of  manure  from  Union  Stock  Yaras,  111.,  to  Derby,  Midi.,  on 
account  of  excessive  rate. 

608.  Clarinda  Poultry,  Butter,  and  Egg  Company  v.  Illinois  Central  Railroad  Company. 
December  14,  1907.  Refund  of  $70.87  on  4  carloads  of  lumber  from  Cairo,  111.,  to  Cres- 
ton,  Iowa,  on  account  of  misrouting  by  carrier's  agent. 

609.  Norfolk  Hardwood  Company  v.  Atlantic  Coast  Line  Railroad  Comp&ny,  Decem- 
ber 12,  1907.  Refund  of  $6  on  3  carloads  of  gum  logs  from  Manning,  N.  C,  to  Pinners 
Point,  Va.,  on  account  of  excessive  rate. 

610.  Trans- Mississippi  Grain  Company  v.  ChieaqOj  St.  Paul^  Minneapolis  d:  Omaha 
Railway  Company.  December  12,  1907.  Refund  of  $11.75  on  carload  of  oats  from 
Winaide,  Nebr.,  to  Council  Bluffs,  Iowa,  on  accoimt  of  excessive  rate. 

612.  McGowan  Brothers  v.  Northern  Pacific  Railvmy  Company.  January  3,  1908. 
Refund  of  $24.18  on  carload  of  wagons  from  Winona,  Minn.,  to  Spokane,  Wash.,  on 
account  of  excets^ive  rate. 

614.  J.  0.  Mcintosh  v.  San  Pedro,  Los  Angeles  d:  Salt  Lake  Railroad  Company. 
February  19,  1908.  Refund  of  $118  on  shipment  of  ice  from  tos  Angeles,  Cal.,  to 
Las  Vega.M,  Xev.,  on  account  of  excessive  rate. 

615.  //.  /.  Ruth  V.  Missouri  Pacific  Railway  Company.  March  20,  1908.  Refund 
of  $11.22  on  shipment  of  oak  lumber  from  Fisk,  Mo.,  to  Moline,  111.,  on  account  of 
misrouting. 

610.  Hammond  Iron  Works  v.  Pennsylvania  Railroad  Company.  May  6,  1908. 
Kciund  of  $11.60  on  shipment  of  steel  tank  from  Warren,  Pa.,  to  New  Orleans,  La., 
on  account  of  excessive  rate. 

017.  Lottman-Myeri  Manufacturing  Company  v.  Gulf,  Colorado  de  Santa  Fe  Railvmy 
Company.  January  8,  1908.  Refund  of  $75.65  on  carload  of  iron  beds  from  Rich- 
mond, Ind.,  to  Houston,  Tex.,  on  account  of  excessive  rate. 
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CIS.  nUnoU  Cfcu*  Comjtanif  \\  Pitubui^.  Cincinnati,  Chidn^  4r  St 
Company.    Januurv  2^  nH>8.     Refmid  of  ¥47.55  on  2  shipmeiil^  of  i^luor  botUiM  Cpq 
Gais  Oity^  Iii<l,^  to  Wmotia.  MLnn.,  ou  account  of  exotsssive  mtp. 

619.  Bftlih  CrtfJc  Hrfttjria^t  Food  C&mpar\y  y.  Wobash  Railrfygd  Compofiy.     V*^vcBk 
1,  19(^.     Refuud  of  $88, (>6  on  ^  carloads  of  cereals  from  Quincy,.  lU.,  tu  «!nia«tru  ] 
on  account  of  inadvertence  in  canceUng  tute. 

62  L  C.  L.  Grtty  L^imbtT  Company  \\  MobUfy  Jachnm.  Sr  ICans(U  Cily  AaiA 
//anv,    Janimry  22,  11)08,     R«ifund  of  926.65  on  carlg»dof  lu[nlit.<r  from  Si  ' 
to  QiattfliioogU)  Tenru,  on  uccuuut  of  niwr^njling  by  carrier  V  ngpiit. 

623.  Vallq/  Comtmcfion  ^-  Maiuj^achtrlTta  C<nup<tiiy  v*  £fwr/rni  RailnfO^  Cf/^ut 
of  Nrw  Mejico,  PeceniLtT  t>,  1IH)7*  Ri^fnnil  of  $52  on  cftrloatl  of  ctinmnt  jiLwtfirl 
Elida,  N.  Mrx*,  to  Rti^well.  N.  Mex.n  ^tx  flc<*ount  of  ejccei^ivt?  mtc^ 

624.  BradfijrdWhnh^atr  FiifnitiiTf  Manufn<-ttin7ig  Ccnnp<xny  \,  Vir^ftnia  A 
iir^tfm  Raifmiy  CorrtjHrriy.     D<*cembyr  11.  1^K»7,     Kefund  of  lt<  on  Blli^J^^l*nt  of  i 
from  EliKubtJthUm,  Tenu.*  to  Nashville,  Teuii.H  on  ut*cotJitt  of  miBncmtinK  by  i 
a^nt- 

625.  Antnm^Tothi  Lumber  Covnptmy  \*  St,  Lo^iU  Southv^^Urti  Hf^itttfay  Comt 
D(?c<*niber  10»  1907,  Refund  of  $4.10  on  carload  of  Jumbi^r  from  AnLrua,  Lo.^  tn  | 
Ok  la.,  on  account  of  microti  ttng  by  cftrrier'e  ttgciint- 

626.  Tmi^io/Opdfyu/tfiA,  Ln,,\,  Mty^tm^t  LwiiMnc  ^  TtioJi  Bmlrfmti  dt  Si^ 
Cwnpany.     Dt.*cemU.<r  4.   lfK>7,     Refund  of  $33  itti  Ahlpluf^it  of  cu^t-irun  ptpc  fiv 
Be«8<*morH  Fit,*  to  OpclmiaiH,  1^.^  nnnct^oimtof  rxt:tBsiY<>nitc, 

627.  Qi^Jtali  Machine  Company  v.  Illinois  Ci'iitrfil  Railrooit  Cotn^tatw  ^i  at, 
2Q,  1908.     Refund  of  ^.89  on  shipments  of  cafitings  from  Quiucy,  Ul,^  to 
WiB.f  rm  account  of  exceesive  rate. 

628.  So^ithem  Cotton  Oil  Company  v.  All&ntic  Coast  Line  liaUnott  Catnp 
cemher  f^  1907.     Refund  of  187^83  on  3  fibipmente  of  coHon-«t?ed  uU  from^ 
Neck,  N.  C,  to  Savatmah,  Gu.,  on  account  of  oxceasive  rate. 

(j2*J*  //.  J.  R  a  thy.  MlsBo^in  Pacific  Railu^ay  Covipany.  Decwnlwr  10,  1907. 
of  $7.50  on  carloail  of  oak  lumber  from  Harviell^  Mo.,  to  Moline,  UL,  an  a 
misrtniting  by  cftrrier'a  agent. 

632.   ir,  F.  Bartles  v.  Chtnj{fo,  SL  Ptiut,  MnwcpoliS  *  Ont/aho  Haiium  Cam^ 
Jttuiuury  6,  IWIS.     Hei;ind  of  $303.66  on  14  ctirloadft  ot  fdiecp  fn>m  BvUtt  ~ 
S-  Dak.,  to  Hubbanl,  Nebr.,  on  uo™unt  of  excr^vc  mto. 

634,   jVorris  Safe  <t'  Lock  Company  v.  (iTfal  Xojihem  Raihray  Com^wnw,      DiVTral 

20 .  i  907 .     Ref un  d  o  f  J7  4 .25  on  car  Itjdd  of  d  ee  k  » from  ( 'i  n  dm  la ti ,  O  tii  o .  to  tWi  tl  rt,  Wi 
r»n  itcrount  of  excetsjive  miuimmn  curloud  weight. 

635 r  JoneA  <t  Langhlin  SUtl  Company  v.  Chirtigo,  BitrlingU/n  A  Qni>\caKa- 
Ctnitp<irw.  December  26,  \[M)7.  Rymnd  of  121.77  on  carloftd  al  Mind  from  Fttta| 
Pa.,  (o  Liitit  Molint?*  Ill,,  on  ac<t>ijni. of  t^xceasivcrttte.  _ 

637.  An}erii:an  Hvh  d:  Leather  Cfrmpaixyw  (Ixieafio  <f-  Sf^rlhtcuUm  RaUwM  Cbmjttf 
Jtuiuary  3,  1908.  Refund  of  f  3  on  i^iijpmenrs  nf  hide8  from  Chieago^  lU.,  to  Mihnuki 
Wis.,  on  Ai.'count  of  (?nxir  in  t^u-iff. 

638>  Qwfe  rf:  Diehl  v.  CtjemberlaTul  Vallq/  Railroaxl  Coft>pany.     Decemlji*r  7,  Uj 
Ri^funtl  or$48,64  on  ebipment  of  wheat  from  Eftst  Fftyetlvville,  P^m  to  ChUbofriPh 
on  account  of  exceaeive  rate. 

639.  Toafe  tt  Com  pantj  \\  Southern  PaciJicCtmpaTip.  Dccenibor  13.  liKX?, 
of  $13.57  on  (i  carloads  of  f^lieep  from  Reno^  Nev,,  to  Sun  Fmuciaco,  (.Toi,,  on  j 
emtneons  publit^tion  of  rule  schedule. 

641.  Xebrtiska  Britlge  Supply  <t'  Lumber  Company  v.  Xwihi-ilk,  Chaltmwo^  , 
LouiK  R(tilii-ay  Company.  January  3,  1908.  Rufnnd  of  $17.61*  Ott  ubipiuunt  of  ( 
jMit^ls  from  Farley^  Ala.,  to  Omaha,  Nebr.,  on  ncroiint  of  ovvraigbt  in  publin^tT 
tariff. 

642,  Cuthhrrt  Grocery  Comptmu  v.  Norfolk  <l  Wf*tem  Railmty  Company.     D«cem1 

21,  1907.     Refund  of  ^4.92  on  akipinent  of  mixed  prv^luce  (mm  Rural  Ri>tr««t.  V^ 
Cuthbert,  tta.,  on  account  of  excessive  rate, 

645,  Tti  the  matter  of  relief  of  ayeni  at  Duiuth  of  Great  Northern  H^iiwau  Qwtj 
January  23,  1908.  Refund  of  |ll  .27  on  2  carloads  of  maplo  floortng  from  Wf^lU,  T 
to  Duluth,  Minn, ,  on  Jiccount  of  ejccessive  rate* 

B4fl,  RivcTMvie  AfiV/in^  tt  F^cl  Company  v.  RoutKern  Pat^*Jie  Railmijf  Cavipan^, 
uary  29.  11*08,     Retun^l  of  $5f5,02  on  rftrloa^J  of  vetch  wh>i1  from  T^npmi*  Or«*g.,  to  j 
iir»ide^  Cttl*,  on  account  of  failurts  to  dlvtift  v»  pt?r  instrueUous  and  exci^vp  rate.    ■ 
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648.  L.  Fiih  Furniture  Company  v.  PUMura,  Cincinnali,  Ckkago  A  8t.  Lauu  Eml- 
way  Ccmvarw.  March  25,  1908.  Refund  dt  #44.82  on  7  shipmentB  dt  fumitme  fsmn, 
Shelbyville,  Ind. ,  to  Chica^,  HI. ,  on  account  cl  exceesive  rate. 

651.  Nangle  Pole  6c  Tie  Company  V.  Chieago  A  NorOwetUm  Saiiiwaif  Company. 
February  3,  1908.  Refund  d  $1^  on  4  carioada  of  polee  originating  on  the  Minnesota 
&  International  RaUway  on  account  of  unreasonable  switching  chaiges. 

652.  Advance  Lumber  Company  v.  8t.  Louie  SouihwetUm  BaOmegi  Companf.  De- 
cember 16,  1907.  Refund  oi  $4.90  on  carload  oi  oak  lumber  from  En^and,  Aik.,  to 
Richford,  Vt. ,  on  account  of  misrouting  by  carrier's  agent. 

653.  Humbird  Lumber  Company  v.  Norihem  Padfic  Bmlwau  Cbwipcwif.  January 
24,  1908.  Refund  of  $24.80  on  3  carioads  d  lumber  from  Sand  Fdnt,  idaliOy  to  Mo- 
Clusky,  N.  Dak.,  on  account  of  excessive  rate. 

654.  City  of  Weieer  v.  Oregon  Short  Line  Railroad  Company.  F^hmarjr  19,  1906. 
Refund  of  $130.10  on  shipments  of  coal  from  North  Kemmersr,  Wyo.,  to  Weusr,  tdaho, 
on  account  of  error  in  publishing  tariff. 

655.  E.  D,  Carlton  v.  Miuowri  PadAc  BaOlway  Compam,    December  16,  1907. 


Refund  of  $6.90  on  shipment  of  household  goods  fnmi  Jewell  City,  Kans.,  to  La  Junta, 
Colo. ,  on  account  of  misrouting  by  carrier's  agent. 

656.  Superior  Manufacturing  Company  v.  Ormt  Northern  Railiway  Cknnpam,  Jan- 
uary 24,  1908.  Refund  of  $130.32  on  mixed  carload  d  salt  and  lime  from  fifoperkr. 
Wis.,  to  Saco,  Mont.,  on  account  of  clerical  error  in  publidung  twiff. 

657.  Grandjean  A  Derby  v.  Trimty  A  Brazoi  VaH^  RaUway  Ckmpam.  Mardi  16, 
1908.  Refund  of  $157.26  on  diipments  ol  lumber  from  stations  on  m  Ime  to  Laredo, 
Tex.,  destined  to  Monterey,  Mexico,  on  account  of  excessive  rate. 

660.  New  Prague  Flouring  Mill  Company  Y.Erie  A  Wettem  Tnauporiaiion  Companf,' 
January  4,  1908.  Refund  of  $0.47  on  shipment  d  flour  from  New  Bngne,  MImL.,  to 
Cresson,  Pa.,  on  account  of  excessive  estimated  weight. 

661.  New  Prague  Flowring  MiUCompaf^y.  Erie  A  WetttrnlYantportaiUmC^ 
January  4,  1908.    Refund  of  $0.58  on  shipment  of  flour  from  New  Ftaigiie,  Ifinn.,  to 
Nanty  Glo,  Pa.,  on  account  of  excessive  estimated  weight. 

662.  Oeorge  TUeston  Milling  Company  v.  Bris  A  Wutem  I)rim$portatkm  Chmpam. 
January  4,  1908.  Refund  of  $1.24  on  shipment  of  floor  from  Si  Gkmd,  WaaaLf  to 
Hartford,  Conn.,  on  account  of  excessive  estimated  weight. 

663.  Lietman  Mill  Company  v.  SHe  A  Wettem  Trannortation  Company.  January 
4,  1908.  Refund  of  $0.96  on  carload  of  flour  from  La  (>osse,  lllHs.,  to  York,  Fa.,  on 
account  of  excessive  estimated  weight. 

664.  Commander  Mill  Company  v.  Erie  de  Wettem  Trantportation  Company.  Jan- 
uary 4,  1908.  Refund  of  $0.66  on  carload  of  floiu-  from  Duluth,  Minn.,  to  Rolfe,  Fft., 
on  account  of  excessive  estimated  weight. 

665.  Minnesota  Flour  Mill  Company  v.  Erie  de  Wettem  Trantportation  Company. 
January  4,  1908.  Refund  of  $0.51  on  carload  of  floiu-  from  Stillwater,  Minn.,  to  HJeun- 
burg,  Pa.,  on  account  of  excessive  weight. 

666.  Eagle  Roller  Mill  Company  v.  Erie  de  Wettem  Trantportation  Company.  Jan- 
uary 4 , 1 908.  Refund  of  $0.98  on  carload  of  flour  from  New  Ulm,  Minn. ,  to  Hamsburg, 
Pa. ,  on  account  of  excessive  estimated  weight. 

667.  Jennison  Brother e  dc  Company  v.  Erie  de  Wettem  TrantportaHon  Company. 
January  4,  1908.  Refund  of  $1.51  on  carload  of  floiu-  from  Janeeviile,  Minn.,  to  LelML- 
non,  Pa.,  on  account  of  excessive  estimated  weight. 

668.  Everett,  Aughenbaugh  Company  v.  Erie  dc  Wettem  Trantportation  Comwmy. 
January  4,  1908.  Refund  of  $1.04  on  carload  of  floiu-  from  Waseca,  Minn.,  to  Mont 
Clare,  Pa.,  on  account  of  excessive  estimated  weight. 

669.  Wylie,  Son  dc  Company  v.  Erie  dc  Wettem  Trantportation  Company.  January 
4,  1908.  Refund  of  $0.98  on  carload  of  flour  from  Milwaukee,  Wis.,  to  Baltunore,  Md., 
on  account  of  excessive  estimated  weight. 

671.  San  Pedro,  Los  Angeles  dc  Salt  Lake  Railroad  Comparwv.  Chicago  de  North- 
western Railway  Company.  December  1,  1907.  Refund  of  fe73  on  diipment  of  3 
dining  cars  from  Chicago,  111.,  to  Salt  Lake  City,  Utah,  on  account  of  excessive  rate. 

674.  L.  Goldsmith  dc  Son  v.  Southern  RaUtoay  Company.  December  10, 1907.  Re- 
fund of  $30.69  on  carload  of  trunk  slats  ^m  Jobx^Bon  City,  Tenn.,  to  Newark,  N.  J., 
en  account  of  excessive  rate. 
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ft73.  0.  L,  Owen  v.  £aaLertt  Jiaitti'itu  Ctympany  of  Ntic  Mtsico, 
R(.^fiind  of  $^0  on  2  diHonfld  of  wanti  m^in  Fort  JS^mt^r,  N,  Men. 
on  ai?c<iunt  uf  (^xcortHivo  r*to, 

fi7<i.  /Jfliiuiay  Liunhcr  <t  Su.pply  Company  v.  JlftuDTiri  Pacific 
December  fl,  1907.     K(?fund  nf  $54.01  on  (^rlond  of  oak  ti«9  mm  Dmnot^ 
Lincoln,  Nebr,,  "^n  Acoount  of  migrtrnting  by  carrier's  a^nt. 

677.  Fenn  Lumhtr  Cfmtpany  v.  Jftucn/a  PueiJU  Roilwatf  Compaiw.  J«w 
1908.  Refund  of  |38,5fl  on  shipment  of  lumber  from  Bicme,  Arkn,  U^  Fairp^irt. 
on  ftcccmnt  of  miHnmting  hy  carri^r'a  agenl. 

G70,  Oim^^  5ff*Z  Om;jnT;tf  v.  Permtyhania  RaUrottfl  Comwnw.  Jimiiftry  2,  13 
Refund  of  1113.73  on  7  carlf^aae  of  ore  fn>in  Cheitor,  Pa*,  lo  MutmoJ],  Cochrftn^  i'* 
ton,  flnd  Di>norttf  Pa.,  on  acciiunt  of  exci?flaiv(*  rat<t, 

880.  B%(abrQok-Sktth  Lumber  Cmt\}>any  v,  liHivnt  CaUrtil  Rtntroa^t  Co 
December  16, 1907.  Rt^Jtmd  of  fl8.64  on  shipment  of  apoktw  from  Jfti'kaon,  Tt 
Stoughton^  Wis.,  on  tvccgunt  of  exccaeiv^?  rate* 

681,   Central  Broon^  Cofrt^pany  v.  MuHoari  Pon^Jk  RurvluHiy  Cmnp&tijf.     Dnc!Dm1] 
1&07.     Krfund<:jitL65on  4  flhipinent^  of  brooms  torn  J*?fr*?r?on  City*  MJo.*  to( 
Minn*,  on  account  of  mi*irouting  by  carrier's  agent. 

<i83,  Bat/:IU  <t  Penwick  v-  Mallory  ^f^yjwwAi^  Ct/thpcmy.    Decern bor  16, 1907. 
of  $55.28  on  ehipmenl  of  sulpbuT  from  New  York,  N,  Y,,  to  Chatt^iLDun^, 
swx*uunt  of  excessive  rate. 

f;85.   MnnTath  Brohrragt  Ci>mp(my  ^^  CerUrdt  of  Gtorma  lt<tilwoy  Company, 
tnuy  2^,  ltM)8.     Refund  of  $11.74  on  flhipmenl  of  canned  goods  frtim  niiUm 
to  Kjin«ta»  f'ity.  Mo.,  on  arcount  of  exceaaive  nvlo. 

<Wr^.  AtfiMcnn  Graniu  Ct^npavAf  v.  N^u'  York  Orrvlrol  Linfi,  Jftuuary  24, 
Rt.^fund  of  $LH2  on  G  ^joxe^  of  gmnite  from  HardwicK  Vt.,  to  Dt?Liwuv»  Oo 
aocotittt  of  miaroiiting  by  rarrier's  agent. 

(iWT,   CJfjarl  rfr  Witjton  Lumbrr  Compamf  v.  Ortgfm  Hmhotx/J  de  NttVicaHGn  Ct. 
February  28.  1908,     RcfuTtd  of  $1-^5,12  on  carlond  of  liunber  from  LmtiUin, 
Curries,  Nev. ,  on  aficounl  of  mian>uting  by  cftrrier^a  ag<*nt. 

U88,  It.  E.  Sirnan  v.  CldcaQO,  St.  Pa}d,  HiimuapolU  <t  OTmrftf  Rmiway 
Do^^L*mlK*r  21,  1907.     Refund  of  $10.74  on  shipmcnta  of  cattle  from  Bofinviecl,  S,] 
to  Wineide,  Nf^br, ,  on  a^'count  of  excessive  rate. 

689,   NaiMf7wl  Whilr^U  Lumb^  Dralfrt'  Atvociatum  v.  Nvrfotk  ^  W^i»Um 
Crnnpnjiv.    .Tunuary  22,  1908.     Refund  of  $3*1.07  on  carload  of  lumber  fn>rd  R* 
Va.»  to  Eajat  Pitt4^buIg^  Pa,,  on  account  of  iniHn;juting  by  rairior's*  agent, 

600,  MrCfiw  Mart  yftir  In  ring  Company  v.  G^otqia  Pailroad,  Dettarobrr  14^ 
Re^fund  of  $100.17  on  12  ahipmentH  of  sfjap  from  Mac^m,  Gu.,  to  Nt'wbf'Tn,  N, 
flcefjunt  of  (Txcowive  rate* 

692-  Luon  Cypr^M  Lwmbtr  Compojt/ff  v.  Yosoo  <t  Mi^fUtippi  VaUty  Hailroadi 
7>any.     ^L^brimry  2fl,  lOOift.     Refund  of  $5,68  on  2  ciwlottds  fd  lumbftr  hom  Gi 
La.,  to  Robinaiin,  III.,  on  account  of  exceeflive  rate, 

6t»3,  Stav<lard  Novdly  Workity,  SL  Louia  Soidhwtttmi  Haiinttjy  Company. 
b(T  16,  1907,     Refund  of  $53  on  2  shipment*  of  lumber  from  Wrtldo,  Ark, .  io  < 
City,  Kan»(,,  on  i^ccount  of  miw^uting  by  cnrriLVa  agent. 

eft4.  H'rtterrt  JY<•t^  'Amfr*r  Ow7M;faT*^v,  Mi^nmuri  PacificHitUuiay  0Q^ftipti7^f, 
\icr  \X  1907.  Refund  of  $lfl.l3  on  carloiui  of  oak  pding  fn^m  MoAtnio&U 
Hannibal,  Mo.,  on  account  of  miwomirkiJr  by  carrier'a  Hj?i.mi. 

tJ95,  Ammran  MilUntj  Compitny  v,  Illinoia  Crntntl  Pailrotut  Compuny.  T>t*c%*S 
27,  1907.  Refund  of  $120  on  abipoienljs  of  rotbnunoed  meal  firjm  Dycn^buiTg',  T^ 
to  LindoH,  Ind,,  on  account  of  niwroutiniif  by  defcnd»nt*«  agent.        "  ^ 

G9fl,  Agmt.  Chu^atjo^  Btxrlirujhm  4-  Quinnt  Ptiihoatl  Cornpanu  v,  SL  l^mtu 
it^rM<r^  Rmlwiiy  Ceyinpany,    December  12^  1^07.     Refund  of  $11. 2&  on  carload  v 
Ptavt'H  frt>rn  Parftgi:juld,  Ark.,  to  South  Omah^,  Nebr.*  oo  oocotint  of  mioroutti 
carrier's  agt^nt, 

697.  AvirricfiTi  IJuk  A  T^fAihrr  CtyTnpftjuj  w  Erie  Hmirofui  Compttjm.    Mftrcb  3, 
Refund  of  $HOr44  on  tthipment^of  bark  from  j>oiiii»  in  Michigan  to  Railtiiou,  N, 
account  of  excessive?  niiL*. 

700.  C  S.  ChriftrTiAtm  Cvfrnpony  v,  Chicciffi,  SL  FauL  MinntiapolM  rfr  Ontaha  i_, 
Companif,  Dec^^lnb^^lr  2'^,  R*07.  Refund  ctl  fiO  ccnla  on  carlon<(  of  flour  from  Ml 
Mina.T  to  Rlair,  Wi«,,  on  iiiceount  of  mitfruuLing  by  cAmer't?  agent. 
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701.  W.  T.  Ferguson  Lumber  Company  v.  Louiiiana  &  Arkansas  RaUwrn  Company. 
December  17,  1907.  Refund  of  $3,83  on  carload  of  lumber  from  Minden,  La.,  to 
Hawk,  Mo. ,  on  account  of  miarouting  by  carrier's  agent. 

702.  American  Locom4>tire  Company  v.  New  York  Central  A  Hudson  River  RaUroad 
Company.  December  23,  1907.  Refund  of  $23,237.50  on  shipment  of  locomotives 
from  Schenectady,  N.  Y.,  to  Sault  Ste.  Marie,  Ontario,  on  account  of  error  in  not  re- 
issuing tariff. 

703.  Spring  Valley  Iron  A  Ore  Comwnw  v.  CkicagOj  St,  Patii,  Minneapolis  A 
Omaha  Railway  Company,  December  28,  1907.  Refund  of  $440.80  on  shipments  of 
ore  from  Vii^inia,  Minn.,  to  Spring  Valley,  Wis.,  on  account  of  excessive  minimum 
carload  weight. 

704.  Pecan  Gap  Cotton  Oil  Company  v.  Gulf,  Colorado  de  Santa  Fe  RaHwoy  Company. 
January  11,  1008.  Refund  of  $402.42  on  3  carioads  of  cotton  seed  from  Davis,  uUa., 
to  Pecan  Chip,  Tex.,  on  account  of  excessive  rate. 

706.  Volhmer  Lumber  Company  v.  iftMOtcn  Padfie  Railway  Company,  December  16, 
1907.  Refund  of  $8.87  on  carload  of  lumber  from  Tuckerton,  Arx.,  to  Qalesbnig,  111., 
on  account  of  misrouting  by  carrier's  agent. 

707.  Theo.  Hoeffdler  dc  Company  v.  Southern  Railway  Company,  December  17, 
1907.  Refund  of  $2.23  on  shipment  of  rope  from  Nashville,  Tenn.,  to  Chagrin  Falls, 
Ohio,  on  account  of  misrouting  by  carrier^s  agent. 

708.  Antle-Linley  Grain  Company  v.  Missouri  Pacific  Railway  Company.  Decem- 
ber 16,  1907.  Refund  of  $25.51  on  carload  of  com  from  Atchison,  Kans.,  to  Nashville, 
Tenn.,  on  account  of  misrouting  by  carrier's  agent. 

710.  American  Smelting  and  Refining  Company  v.  San  Pedro,  Los  Angeles  de  Salt 
Lake  Railroad  Company.  March  31,  1908.  Refund  of  $3,213.74  on  shipments  oi  ore 
from  Goldfield,  Nov.,  to  Murray,  Utah,  on  account  of  excessive  rate. 

711.  Dana  dc  Company  'V.  Philadelphia  de  Reading  Railway  Company.  December 
26,  1907.  Refund  of  $28.32  on  shipment  oi  feiro-suicon  frcHn  PhiJaddphia,  Fft.,  to 
South  Bethlehem,  Pa.,  on  account  of  excessive  rate. 

712.  Duluth  Superior  Milling  Company  v.  Erie  de  Western  TrantporiaHon  (kmpany, 
January  4, 1908.  Refund  of  60  cents  on  shipment  of  flour  from  Duluth,  Minn.,  to  Wu- 
liamsport.  Pa.,  on  account  of  excessive  estimated  weight. 

713.  Dighton  Furnace  Company,  North  Dighton,  Mass,,  and  White,  Warner  Com' 
pany,  Taunton,  Mass,  v.  New  York,  New  Haven  de  Hartford  Railroad  Company.  De- 
cember 16,  1907.  Refimd  of  $25  and  $60,  respectively,  on  shipments  of  pig  iron  frcHn 
East  Pr()\idence,  R.  I.,  to  North  Dighton  and  Weir  Branch,  Mass.,  on  account  o| 
excessive  rate. 

714.  Baird  Produce  Company  v.  Manistee  d*  Northeastern  Railroad  Company.  Jan- 
uary 11.  1908.  Refund  of  $36.43  on  shipment  of  potatoes  from  Glengarry,  Mich.,  to 
Chicago,  111.,  on  account  of  excessive  rate. 

715.  .Pine  Belt  Lumber  Company  v.  St.  Louis  de  San  Francisco  Railroad  Company, 
December  23,  1907.  Refimd  of  $14.34  on  2  carloads  of  lumber  from  Swink  and  Fort 
Towson,  Okla.,  to  Lebanon  and  Republic,  Mo.,  on  account  of  excessive  rate. 

710.  Jcnnison  Brothers  dc  Company  v.  Erie  dc  Western  Transportation  Company. 
January  4,  1908.  Refund  of  $1.27  on  shipment  of  flour  from  Jane8\ille,  Mii^-*  to 
Lebanon,  Pa.,  on  account  of  excessive  estmiated  weight. 

717.  Wylie,  Son  6c  Company  v.  Erie  dc  Western  Transportation  Comparvy,  January 
4,  1908.  Refund  of  98  cents  on  shipment  of  flour  from  Milwaukee,  Wis.,  to  Balti- 
more, Md.,  on  account  of  excessive  estimated  weight. 

722.  Menomonie  Hydraulic  Press  Brick  Company  v.  Chicago,  St.  Paul,  Minneapolis 
d'  Omaha  Railway  Company.  January  8,  1908.  Refund  of  ^  on  shipment  of  brick 
from  Brickton,  111.,  to  >lenomonie,  Vfis.,  on  account  of  excessive  minimum  carload 
weight. 

724.  G.  H.  Barnes  Hardwood  Lumber  Company  v.  St.  Louis  Southwestern  Railway 
Companu.  December  23,  1907.  Refund  of  $21.36  on  shipment  of  lumber  from 
Paragould,  Ark.,  to  Oelwein,  Iowa,  on  account  of  misrouting  oy  carrier's  agent. 

725.  ^y.  C.  Wood  Lumber  Company  v.  Oulf  d'  Ship  Island  Railroad  Company.  De- 
coiiibcr  23,  1908.  Refund  of  $10.20  on  shipment  of  lumber  from  Collins,  Miss.,  to 
McKees  Rocks,  Pa.,  on  account  of  excessive  rate,  due  to  error  in  tariff,  making  same- 
illegal. 

726.  T.  J.  Moss  Tie  Company  v.  St.  Louis  4*  San  Francisco  Railroad  Company. 
January  17,  1908.  Refund  of  $574  on  23  carloads  of  ties  from  Joppa,  111.,  to  Sanford 
and  St.  Marys,  Ind.,  on  account  of  excessive  rate. 
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728.  William  Buchaiuin  v.  Si.  Louis  Southwestern  Railway  Company.  December 
28,  1907.  Refund  of  $15.02  on  sliipment  of  lumber  from  Spnnghill,  La.,  to  Calumet, 
Mich.,  on  account  of  niisrouting  by  carrier's  agent. 

731.  /.  W.  Biles  Company  v.  Baltimore  6c  Ohio  Southwestern  Railroad  Cofmpany. 
January  1.  1908.  Refund  of  $134.04  on  shipments  of  dried  grain  from  Louisville,  Ky., 
to  St.  fiemard,  Ohio,  on  account  of  excessive  rate. 

732.  Agent,  Southern  Railway  Company  v.  Yazoo  A  Mississippi  VaUey  Railroad 
Company.  December  27,  1907.  Refund  of  $13.62  on  25  bales  of  cotton  from  Yazoo, 
Miss.,  to  Piedmont,  Ala.,  on  account  of  misrouting  by  carrier's  agent. 

734.  Rock  Island  Sash  6c  Door  Works  v.  Chicago,  Burlington  A  Quiney  Railroad 
Company.  December  27,  1907.  Refund  of  $4.19  on  carload  of  sash  and  doors  from 
Rock  Island,  111.,  to  Paterson,  N.  J.,  on  account  of  excessive  rate. 

735.  Ten  MiU  Lumber  Company  v.  Gulf  dc  Ship  Island  Railroad  Company.  Decem- 
ber 19.  1907.  Refund  authorized  on  carload  of  lumber  from  Tenmile,  Miss.^  to 
Louisville,  Ky.,  on  account  of  error  in  tariff  which  made  it  illegal  and  void  at  the  tune 
shipment  moved. 

730.  SchwarzchiUl  6:  Sulzberger  Company  v.  Chicago,  Burlington  dc  Quiney  Railroad 
Company.  February  28,  1908.  Refund  of  $17.57  on  6  carloads  of  meat  fnnn  Kansas 
City,  Mo.,  to  Denver,  Colo.,  on  account  of  oversight  in  publishing  tarifiP. 

738.  Greenville  Carolina  Power  Company  v.  Smtthcm  Railway  Company.  Aroil  25, 
1908.  Refund  of  $4(>5.43  on  shipment  of  contractor's  outfit  from  Greenville,  fiC  C,  to 
Audover,  Mass.,  and  Bar  Mills,  Me.,  on  accoimt  of  excessive  rate. 

739.  M.  Ilayman  d*  Company  v.  Central  of  Georgia  Railway  Compafw.  January  3, 
1908.  Refund  of  $100.03  on  2  carloads  of  waste  from  Albany,  Ga.,  to  New  York  City, 
on  account  of  exceatdvo  rate. 

748.  Charles  Dreifus  Company  v.  Norfolk  4r  Western  Railwau  Company.  January  2, 
1908.  Refund  of  $G5.39  on  3  carloads  of  scrap  iron  from  Ronaoke,  Va. ,  to  Donagfamore, 
Pa.,  (m  account  of  excessive  rate. 

750.  Ileadley  Lumber  Company  v.  Gulf  dc  Ship  Island  Railroad  Company.  Decem- 
ber, 27, 1907.  Refimd  of  $19.30  on  carload  of  lumber  from  Collins,  Miss.,  to  Hume,  IlL, 
on  account  of  error  in  tariff  making  same  illegal  and  void  at  the  time  shipment  moved. 

757.  Wihon-Popham  Cattle  Company  v.  Eastern  Railwau  Company  fl/  New  MexUo, 
January  22,  1908.  Refund  of  $41.80  on  shipment  of  cattle  m>m  Pecos,  Tex.,  to  Kansas 
City,  Mo.,  on  account  of  excessive  rate. 

700.  Aragon  Mills  v.  Seaboard  Air  Line  Railway.  January  22,  1908.  Refund  ci 
$52.95  on  shipment  of  coal  from  Dora,  Ala.,  to  Aragon,  Ga.,  on  account  of  excessive  rate. 

7()1.  Universal  Portland  Cement  Company  v.  Southern  Pacific  Company.  January 
30,  1908.  Refund  of  $091.94  on  10  shipments  of  cement  from  BufiSngton,  Ind.,  to 
Puciiic  coast  points  on  account  of  excessive  minimum  carload  weight. 

705.  Lutclier  d:  Moore  CypreM  Lumber  Company  v.  Yazoo  de  Mississippi  Valley  Rati' 
road  Company.  February'  1,  1908.  Refund  of  $10.78  on  2  carloads  (rf  lumber  from 
Lutcher,  La.,  to  Robinson,  111.,  on  account  of  excessive  rate. 

700.  Industrial  Lumber  Manufacturing  Company  v.  Gulf  de  Ship  Island  Railroad 
Company.  December  21 ,  1907.  Refund  of  $27.76  on  3  carloads  of  lumber  from  Lum- 
])crton  and  Tenmile,  Miss.,  to  McKees  Rocks,  Pa.,  on  accoimt  of  excessive  rate. 

707.  Eastman,  Gardner  d:  Company  v.  Gulf  dc  Ship  Island  Railroad  Company. 
December  23,  1907.  Refund  of  $32.04  on  4  shipments  of  lumber  from  Laurel,  Hiss., 
to  Gillespie  and  Kewanee,  111.,  Russia villc,  Ind.,  and  St.  Louis,  Mo.,  on  account  of 
excessive  rate  due  to  error  in  tariff  making  same  illegal. 

7()9.  Barrett  Mayiufacturing  Company  v.  Chi^^o,  Milwaukee  de  St.  Paul  RaUvoay 
Company.  February  15,  1{K)8.  Refund  of  $21  on  shipment  of  roofing  paper  from  St. 
Joseph,  Mich.,  to  Charles  City,  Iowa,  on  account  of  excessive  rate. 

770.  Firat  National  Bank  v.  Adams  Express  Company.  December  30, 1907.  Refund 
of  S200  on  shipment  of  .•fiilver  coin  from  Denver,  Colo.,  to  St.  Louis,  Mo.,  on  account  of 
excct*sive  rate. 

771.  W.  W.  Ilmon  Lumber  Company  v.  Gulf  d:  Ship  Island  Railroad  Company. 
December  27,  1907.  Refund  of  $7.40  on  shipment  of  lumber  from  Tenmile,  Miss.,  to 
Butler,  Pa.,  on  account  oi  errr>r  in  tariff  making  same  void  at  time  shipment  moved. 

772.  Prtcr  Ktnif:  v.  Gulf  <(•  Ship  Islarul  Railroad  Company.  December  28,  1907. 
Refund  oi  $9.12  on  shipment  of  lumber  from  Wiggins,  Ind.,  to  Middleton,  Ind.,  on 
account  of  error  in  Uiriit  making  same  illegal  and  void  at  time  shipment  moved. 
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773.  Nicola,  Stone  d:  Meu'ers  Com^pmy  v.  Qvlf  A  Ship  I$land  RaUroad  Compamf, 
March  6, 1908.  Refund  of  $6.37  on  shipment  of  lumber  from  Epps,  Min.,  to  Oaizo,  Hi., 
on  account  of  excessive  rate. 

776.  D.  G.  Cutler  Company  v.  Great  Northern  RaUvHsu  Compa$w.    December  28, 

1907.  Refund  of  $53.24  on  carload  of  salt  from  Duluth,  Minn.,  to  Guugoir,  Mont.,  on 
account  of  oversight  in  republication  of  tariff. 

777.  yfarblehead  lAme  Company  v.  AtekiBon,  Topeka  A  Santa  Fe  RaUway  Cofmwm$, 
December  17,  1907.  Refund  of  $20  on  carioad  of  lime  from  Brillion,  Wis.,  to  Joliet, 
111.,  on  account  of  excessive  rate. 

783.  Taylor  Milling  A  Elevator  Cpmvany  v.  Great  Nor&um  Raihom  Companff, 
January  28, 1908.  Refund  of  $318.02  on  2  carioads  of  machinery  and  2  canoadB  of  lum- 
ber from  Murdock,  Minn.,  to  Lethbridge  and  Alberta,  on  account  of  exceerive  rate. 

785.  Studcbaker  Brothers  Company  v.  Oregon  Short  Line  Railroad  Company.  Feb- 
ruary 19,  1908.  Refund  of  $478.40  on  shipment  of  vehicles  from  South  Bend,  Ind.,  to 
Logan  and  Malad,  Utah,  on  account  of  excessive  rate. 

786.  Gulf  port  Lumber  Company  v.  Gulf  &  Ship  Island  Railroad  Company.  Decem- 
ber 23, 1907.  Refund  of  $15.22  on  shipment  of  lumber  from  Maxie,  Miss.,  to  Savanna, 
111.,  on  account  of  error  in  tariff  making  same  illegal. 

787.  Chicago  Lumber  A  Coal  Company  v.  Gidf  &  Ship  Island  Railroad  Company. 
December  23, 1907 .  Refund  of  $8  on  shipment  of  lumber  from  Gandsi,  Miss.,  to  Peru, 
Ind.,  on  account  of  excessive  rate. 

788.  Agent  at  Twin  Falls,  Idaho,  v.  Oregon  Short  Line  Railroad  Company.  January 
31,  1908.  Refund  of  $83.36  on  shipments  of  emigrant  movables  from  points  on  its  line 
to  Twin  Falls,  Idaho,  on  account  of  inadvertence  in  canceling  rate. 

789.  n.  D.  Lee  Mercantile  Company  \.  Union  Pacific  Railroad  Company.    March  20, 

1908.  Refund  of  $5.94  on  carload  of  watermelons  m>m  Kansas  City,  Mo.,  to  Salina, 
Kans.,  on  account  of  excessive  rate. 

796.  Florida  Cotton  Oil  Company  v.  Southern  Railway  Company.    December  28, 

1907.  Refimd  of  $27.15  on  carload  of  cotton  seed  from  Bremen,  Ga.,  to  JacksonvUle, 
Fla. ,  on  account  of  excessive  rate. 

798.  Peerless  Transit  Company  v.  Pennsylvania  Railroad  Compam/.    February  21, 

1908.  Refund  of  $20.34  on  shipment  of  tank  car  of  gasoline  from  Struthers,  Pi.,  to 
East  St.  Louis,  111.,  on  accoimt  oT  excessive  rate. 

800.  Manhattan  Electrical  Supply  Company  v.  Pennsylvania  Railroad  Company^ 
January  29,  1908.  Refund  of  $82.07  on  six  carloads  of  manganese  ore  from  Baltimore. 
M(l.,  to  Ravenna,  Ohio,  on  account  of  misunderstanding  resulting  in  canceling  of  rate. 

801.  Xorthwestern  Fuel  Company  v.  Chicago,  St.  Paul,  Minneapolis  d:  Omaha  Railway 
Company.  January  18,  1908.  Refund  of  $2  on  shipment  of  lumber  from  Superior, 
Wis.,  to  Minnesota  Transfer,  Minn.,  on  account  of  misrouting  by  carrier's  agent. 

802.  Peerless  Transit  Company  v.  Pennsylvania  Railroad  Company.  January  23, 
ir>08.  llcfuncl  of  $31.47  on  shipments  of  oil  from  Titusville  and  Struthers,  Pa.,  to 
Memphis,  Tenn.,  on  account  of  excessive  rate. 

801.  Parsons  Band  Cutter  ct*  Self  Feeder  Company  v.  Chicago,  Rock  Island  d:  Pacific 
Hailwaff  Company.  January  13,  1908.  Refund  of  $1.97  on  shipment  from  Axtell, 
Xel>r.,  to  Newton,  Iowa,  on  account  of  misrouting  by  carrier's  agent. 

807.  William  F.  Alleii  d-  Company  v.  Central  Railroad  Company  of  New  Jersey. 
January  21,  1908.  Rc^fund  of  $39.04  on  shii)ment  of  plastering  nair  from  Wautauga, 
Tenn.,  to  Newark,  N.  J.,  on  account  of  excessive  rate. 

810.  Hickman,  Williams  d'  Company  v.  Pennsylvania  Railroad  Company.  January 
24,  1008.  Refund  of  $1 1 .70  on  carload  of  silicon  from  Jersi^y  City,  N.  J.,  to  Pittsburg, 
Pa.,  on  account  of  inadvertence  in  publishing  rate  schedule. 

812.  E.  A.  Upstill  d  Company  v.  Baltimore  d  Ohio  Railroad  Company.  Januarv22, 
1 008.  Refund  of  $554.94  on  shipments  of  coal  from  Benwood,  W.  Va.,  to  Milton  Siding, 
N.  J.,  on  account  of  excessive  rate. 

813.  L.  W.  Pratt,  Secretary,  Tacoma  Chamber  of  Commerce  y .  Northern  Pacific  Railway 
Company.  January  0,  1908.  Refund  of  $209.10  on  shipment  of  exhibits  from  Tacoma, 
Wash . .  to  Pittsl)urg*,  Pa. ,  on  account  of  delay  in  securing  permission  to  publish  rate. 

814.  7;^.  W.  Mmhje  d  Company  v.  Philadelphia  d  Reading  Railway  Company.  Janu- 
ary 4 ,  1008.  Refund  of  $26.87  on  2  carloads  of  scrap  iron  from  Trenton,  N.  J.,  to  Mount 
Dallas,  Pa.,  on  account  of  excessive  rate. 
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810.  Western  Meat  Company  v.  Southern  Pacific  Company.  January  30,  1908.  1 
fund  of  $261.20  on  Hhipnionts  of  liogs  and  sheep  from  various  pointo  to  San  Fiancu 
Cal.,  on  account  of  error  in  publisliing  tariff. 

819.  Interstate  Oil  Company  v.  Kansas  City  Southern  Railway  Company.  January 
1908.  Refund  of  $4). 78  on  1 1  shipments  of  oil  from  Kansas  City,  Mo.,  to  Joplin,  Mo., 
account  of  excessive  rate. 

825.  .Y.  L.  Williams  v.  Atchison j  Topeha  dc  Santa  Ft  Railway  Company,  Januaiy ! 
1908.  Refund  of  $25.41  on  carload  of  com  from  Newkirk,  Olua.,  to  Ladonia,  Tex., 
account  of  error  in  publishing  tariff. 

826.  Commercial  Milling  Company  v.  Canadian  Pacific  Railway  Company.  Janua 
3,  1908.  Refund  of  $18  on  carload  of  fiour  from  Detroit,  Mich.,  to  Aahland,  Me., 
account  of  excessive  rate. 

827.  Utah  Junk  Company  v.  San  Pedro,  Los  Angeles  dr  Salt  Lake  Raibroad  Cktrnpat 
February  21 ,  1908 .  Ref imd  of  $435  on  shipment  of  scrap  iron  from  Laa  Vegas,  Nev., 
Salt  I^ke  City,  Utah,  on  account  of  excessive  rate. 

829.  Kalamazoo  Tank  d:  Silo  Company  v.  Michigan  Central  Railroad  Company.  I 
cember  17, 1907.  Refund  of  $77.76  on  shipment  of  silomaterial  from  Kalamaiioo,  ICd 
to  Cleveland,  Wis.,  on  account  of  excessive  rate. 

830.  Frank  M.  Cramer  v.  Toledo,  St.  Louis  &  Western  Railroad  Company.  Decani 
12,  1907.  Refund  of  $84.72  on  41  carloads  of  coal  from  Coffeen,  HI.,  to  Toledo,  Oh 
on  account  of  cars  not  being  large  enough  to  cany  the  tariff  minimum  carload  wdg^t. 

832.  Loudon  Hosiery  Mills  v.  Southern  Railway  Company.  January  21,  1908.  I 
fund  of  48.50  on  10  shipments  of  cotton  hosiery  from  Loudon,  Tenn.,  to  various  pou 
on  account  of  excessive  rate. 

834.  Wilson,  Popham  Cattle  Company  v.  Southern  Kansas  Railwau  Company 
Texas.  Decem1>er  30,  1907.  Refund  oi  $80.11  on  shipments  of  cattle  from  ¥Sc 
Tex.,  to  WTiite  Deer,  Tex.,  on  account  of  excessive  rate. 

835.  W.  P.  Devereux  Company  v.  Chicago.  St.  Paul^  Minneapolis  ds  Omaha  A 
uay  Company.  Deceml>er  16, 1907.  Refund  of  $17  on  carload  of  hay  from  Bloom 
\\'is.,  to  Cairo,  111.,  on  account  of  misrouting  by  earner's  agent. 

836.  Northwestern  Leather  Company  v.  Canadian  Pacific  Railway  Company.  Deoc 
ber  14,  1907.  Refund  of  $66.82  on  18  shipments  of  hark  from  Dayton  and  Bru 
Ontario,  to  Sault  Ste.  Marie,  Mich.,  on  account  of  excessive  rate. 

837.  Ream  d:  Roebeck  v.  Michigan  Central  Railroad  Camfony.  December  28,  19 
Refund  of  $79.10  on  3  carload  shipments  of  manure  from  Cnicago,  HI.,  to  Niles,  lOc 
on  account  of  excessive  rate. 

839.  Atlantic  Export  Company  v.  New  York,  New  Haven  de  HarUord  Railroad  Go 
pany.  February  24,  1908.  Refund  of  $102.45  on  shipments  of  raewen'  grain  fin 
Providence,  R.  I.,  to  New  York,  N.  Y.,  for  export  on  account  of  exceaaive  nte. 

840.  Booth- McClintock  Company  v.  Atckistm,  Topeka  dc  Sania  Fe  BoUwom  Go 
pany.  April  14,  1908.  Refund  of  $188.32  on  shipment  of  dried  fruit  from  rnm 
Cal.,  to  Spokane,  Wash.,  on  account  of  excessive  rate. 

841.  Thomas  W.   Collins  4r   Company  v.  Southern  Paeifie  ComwMM.    April 
1908.    Refund  of  $16.89  on  shipment  of  empty  beer  packasea  from  Oaikund,  OaL, 
Milwaukee^  Wis.,  on  account  of  error  by  earner  in  not  Mlowing  ahipping  inatn 
tions. 

843.  Chicago  Lumber  d-  Coal  Company  v.  Gulf  dc  Ship  Island  Railroad  Campm 
January  2,  1908.  Refund  of  $81.22  on  10  carloads  of  lumber  from  and  to  thii 
points  on  ac(x>unt  of  error  in  tariff  making  same  illegal  and  void  at  time  ahipnM 
moved. 

844.  Lewis- niger-Loomis  Company  v.  Northern  Padfie  RaHwai  Compatm,  Ji 
uary  3.  1908.  Refund  of  $23.18  on  2  shipments  of  grapea  from  Aontiose,  lowm, 
Fai^),  N.  Dak.,  on  account  of  excessive  rate.  • 

848.  J.  Watts  Kearney  A'  Sons  v.  Morgan* s  Louisiana  ds  Texas  RaUroad  dt  SUs 
ship  Company.  Januar>'  29,  1908.  Refund  of  $28.64  on  sbipment  of  lime  fr 
Nashville,  Tenn.,  lu  Oliver,  I^.,  on  account  of  excessive  rate. 

849.  American  Iron  d*  Steel  Manufacturing  Company  y.  SotUkem  Paeifie  Campm 
January  17,  1908.  R(>fund  of  $498.49  on  shipment  of  railroad  material  from  Bead! 
Pa.,  to  De  Quincy,  La.,  f>n  account  of  excessive  rate. 

850.  Pecos  Valley  Irrigated  Land  Company  v.  Pecos  Valley  Lines.  January  8, 19 
Refund  of  $160.78  on  carload  of  oats  nom  Artesia,  N.  Hex.,  to  El  Pm>,  Tak., 
account  of  excessive  rate. 
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851.  Finkbine  Lumber  Company  v.  Chdf  &  Ship  I$land  RaUroad  Companif.  Decem- 
ber 27,  1907.  Refund  of  $110.78  on  13  carloaoa  of  lumber  from  Wimns,  Min.,  to 
various  points  on  account  of  error  in  tariff  making  aame  illegal  and  vena  at  time  ship- 
ment moved.    , 

854.  WUlow  River  Lumber  Company  v.  Chioago,  8t.  Paul,  MinneapoHi  &  Omaha 
Railway  Company.  January  4,  1908.  Refund  of  $16.45  on  carioad  of  lumber  from 
New  Richmond,  Wis.,  to  Cactus,  S.  Dak.,  on  account  of  miarouting  by  earner's  agent. 

858.  Lon^rille  Long  Leaf  Lumber  Company  v.  Shreveport,  Alexandria  dr  South- 
western  Railway  Sy$tem,  April  29,  1908.  Refund  of  |7^.80  on  9  carioads  of  sand 
from  Loeb  and  Fletcher,  Tex.,  to  Longville,  La.,  on  account  of  excessive  rate. 

860.  Charles  A.  Schieren  A  Company  v.  Norfolk  dr  Weitem  RaUvHW  Companv. 
January  24,  1908.  Refund  of  $66.55  on  carload  of  bark  from  Bristol,  Va.,  to  Eaul- 
mont,  ra.,  on  account  of  excessive  rate. 

861.  Moore  <Sc  Hunger  v.  Southern  Railway  Company,  February  18, 1906.  Refund 
of  $18.71  on  shipment  of  clay  from  Langley,  S.  C,  to  Carthage,  14.  Y.,  on  account  of 
error  in  publishing  tariff. 

864.  Morse  Hardware  Company  v.  GretU  Northern  RaUwiw  Compam.  April  30, 
1908.  Refund  of  $35.20  on  shipment  of  wheels  from  Terre  Haute,  Ind.,  to  Belling- 
ham,  Wash.,  on  account  of  excessive  rate. 

866.  Covina  Fruit  Exchange  v.  Southern  Pacific  Company.  January  18,  1906. 
Refund  of  $999.75  on  3  carloads  of  oranges  from  Covina,  Cal.,  to  Monroe,  La.,  Yicks- 
burg,  Miss.,  and  Marshall,  Tex.,  on  account  of  excessive  rate. 

868.  S.  A.  Gibbs  6c  Company  v.  Chicago,  St.  Paul,  Minneapolii  ic  Omaha  Railway 
Company.  January  23, 1908.  Refund  of  $27.29  on  shipment  of  shingle^  from  Mount 
Vernon,  Wash.,  to  Jackson,  Miss.,  on  account  of  miarouting  by  carrier's  agent. 

870.  William  Cameron  <k  Company  v.  Texaa  A  New  Orleant  RaUroad  Company. 
January  27, 1908.  Refund  of  $7.44  on  shipment  of  lumber  from  Noaia,  Tex.,  toCou- 
gate,  Okla.,  on  account  of  miarouting  by  carrier's  agent. 

873.  Cranberry  Furruux  Company  y.  Southern  Railway  Compmy  Febroary  17, 1906. 
Refund  of  $4,446.29  on  shipments  of  coke  from  Bluefield,  W.  Va.,  to  Johnson  City, 
Tenn.,  on  account  of  rate  having  been  inadvertently  canceled  by  camor. 

874.  Lindsau  Brothers  v.  Chicago  &  Northwestern  RaUwau  Company  et  al.  January  6, 
1908.    Refund  of  $4  on  shipments  of  twine  from  Milwaukee,  Wis.,  to  Spencer,  Iowa, 

on  account  of  excessive  rate. 

875.  Robinson  Cider,  Vinegar  <jt  Pickle  Company  v.  Illinois  Central  Railroad  Company. 
January  6,  1908.  Rehind  of  $23.34  on  shipment  of  cider  and  vinegar  from  Benton 
Harbor,  Mich.,  to  Rockford,  111.,  on  account  of  excessive  rate, 

87G.  3f.  R.  Grant  v.  New  Orleans  A  Northeastern  Railroad  Company.  January  9, 
1908.     Refund  of  $7.20  on  carload  of  lumber  from  Igo,  Miss.,  to  Casnovia,  Mich.,  on 

account  of  excessive  rate. 

877.  Alphons  Custodis  Chimney  Construction  Company  v.  Central  RaUroad  Company 
of  Xcw  Jersey.  March  27,  1908.  Refund  of  $183.85  on  shipment  of  brick  from  Sayre- 
villo,  X.  J.,  to  Lafayette,  Pa.,  on  account  of  excessive  rate. 

870.  E.  E.  Doggelt  v.  Atchison,  Topeka  <t-  Santa  Fe  Railway  Company.  January  27, 
1908.  Refund  of  $75.07  on  2  shipments  of  coal  from  Burlmgame,  Kans.,  to  Etnid, 
(^kla..  on  account  of  excessive  rate. 

880.  Lake  County  Manufacturing  Company  v.  Dyersburg  Northern  Railroad  Company. 
April  17,  1908.  Refund  of  $397.96  on  shipment  of  cotton-seed  oil  from  Tiptonville, 
Tonn..  to  Chicago,  111.,  on  account  of  excessive  rate. 

88 1 .  M.  F.  Albert  et  al.  ofG.  A.  R.  v.  Oregon  Short  Line  Railroad  Company.  January 
13.  1908.  Refund  of  $148  return  fare  from  Rathdrum,  Idaho,  G.  A.  K.  encampment, 
to  Spokane.  Wash.,  etc.,  on  account  of  misunderstanding  as  to  date  of  meeting. 

882.  Xerada  IIIlls  Mining  Company  v.  Oregon  Short  Line  Railroad  Company.  Feb- 
ruary 19.  1908.     Refund  of  $356.38  on  shipment  of  ore  from  Fallon,  Nov.,  to  Murray, 

Utah,  on  account  of  excessive  rate. 

885.  Island  Paper  Company  v.  Wisconsin  Central  Railway  Company.  January  8, 
1908.  Refund  of  $10  on  carload  of  paper  from  Menaaha,  Wis.,  to  Fort  Wayne,  Ind., 
on  account  of  misrouting  by  carrier's  agent. 
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88(5.  Firth'Sterling  Steel  Company  v.  Baltimore  <t  Ohio  Railroad  Company.  January 
2:i,  1908.  Refund  of  $87.20  on  5  carloads  of  brick  from  Uniontown,  D.  C.,  to  siding 
near  Uniontown,  D.  C,  on  account  of  excessive  rate. 

888.  Theodore  Ilofcller  &  Commmy  v.  Michigan  Central  Railroad  Company.  February 
7.  1908.  Refund  of  $01.07  on  siiipmeuts  of  waste  paper  from  Buffalo.  N.  Y.,  to  Kim- 
l)erly  and  Appleton.  Wis.,  on  account  of  excessive  rate. 

890.  E.  V.  Babcoch  <t*  Company  v.  Louisville  dc  Nashville  Railroad  Company.  Feb- 
ruary 10,  1908.  Refund  of  $28  on  carload  of  lumber  from  Babcock,  Ga.,  to  Hopedale, 
Ohio,  on  account  of  misrouting  by  carrier's  agent. 

891.  Tennessee  Coal.  Iron  d-  Railroad  Company  v.  Alabama  Great  Southern  Railroad 
Company.  January  14, 1908.  Refund  of  $9.45  on  shipment  of  bar  iron  from  Beasemer, 
Alu.,  to  Corinth,  Miss.,  on  account  of  error  in  publishing  tariff  on  part  of  Southern 
Railway  Company. 

894.  Fort  Smith  Lumber  Company  v.  Chicago,  Rock  Island  &  Pacific  RaUway  Com- 
my.  February  3,  1908.  Refund  of  $29  on  carload  of  rails  from  Memphis,  Tenn.,  to 
ioutliard,  Ark.,  on  account  of  oversight  in  not  canceling  rate. 

897.  Cardiff  Gypsum  Plaster  Company  V.  Chicago  Great  Western  Railway  Company, 
January  29.  1908.  Refund  of  $10.80  on  carload  of  plaster  from  Fort  Dodge,  Iowa,  to 
Bancroft,  S.  Dak.,  on  account  of  misrouting  by  earner's  agent. 

898.  Standard  Box  Company  v.  Atlantic  Coast  Line  Railroad  Compamf.  January  13, 
1908.  Refund  of  $151.08  on  shipments  of  cedar  lumber  from  Tampa,  Fla.,  to  Sanduflky 
Ohio,  on  account  of  excessive  rate. 

900.  Philadelphia  Steel  Company  v.  Southern  Railwau  Company.  January  24,  1906. 
Refund  of  $142.17  on  carload  of  railway  track  material  from  Steelton,  Fa.,  to  Mobile, 
Ala.,  on  account  of  error  in  publishing  rate  schedule. 

901.  Baird  Produce  Company  v.  Manistee  d*  Northeastern  Railroad  Company,  Janu- 
ary 13,  1908.  Refund  of  $28.(>8  on  carload  of  potatoes  from  Glengarry,  Mich.,  to  Chi- 
cago, ill.,  on  account  of  excessive  rate. 

904.  Agent  at  Marikato,  Minn.,  of  Chicago,  Rock  Island  <i*  Pacific  EaUvm  Company 
V.  Missouri  Pacific  Railway  Company.  January  27,  1908.  Refund  of  9363.70  on  5 
carloads  of  staves  from  Dermott,  Ark.,  to  Mankato,  Minn.,  on  account  of  misEoutiDg 
by  carrier's  agent. 

905.  Mrs.  J.  II.  Urich  v.  Cornwall  d-  Lebanon  Railroad  Compam.  January  20, 
1908.  Refund  of  $21.60  for  ticket  from  Lebanon,  Pa.,  to  Denver,  Colo.,  and  return 
on  account  of  misunderstanding  between  agent  and  complidnant  cauaiug  the  latter  to 
purchai«e  ticket  at  regular  one-way  rate  when  a  special  excursion  rate  was  in  effect. 

908.  W.  L.  Shropshire  et  al.  v.  Philadelphia  d:  Reading  Railway  Company.  January 
9,  1908.  Refund  of  $61.20  to  \V.  L.  Shropshire  and  $72.48  to  D.  C.  BUszanl  on  ahip- 
nionts  of  berries  from  Hammonton,  N.  J.,  to  Springfield,  MasB.,  Fjrovidence,  R.  1., 
and  Boston,  Mass.,  on  account  of  excessive  rate. 

909.  -1.  Ambrosini  v.  Wisconsin  Central  Railway  Company.  February  24,  1906. 
Refund  of  $47.20  on  shipment  of  household  goods  from  St.  I^ul,  Minn.,  to  lioB  Angeles, 
Cal.,  on  account  of  misrouting  by  carrier*s  agent. 

910.  Texas  Star  Flour  Mills  v.  Gulf,  Colorado  d-  Santa  Fe  Railway  Company.  March 
11,  1908.  Refund  of  $62  on  carload  of  corn  from  Wayne,  Okla.,  to  Oalveaton,  Tex., 
on  account  of  carrier  using  car  of  60,000  pounds  capacity  for  its  own  convenience. 

911.  L.  B.  Tebbetts  d-  Sons  Carriage  Comvany  v.  Missouri  Pacific  Railway  Company. 
Novcnil)er  25,  1907.  Refund  of  $2.01  on  shipment  of  buggies  from  St.  Louis,  Mo.,  to 
St.  Martins\dlle,  La.,  on  account  of  misrouting  by  carrier's  agent. 

912.  Kansas  Portland  Cement  Company  \.  Union  Pacific  Railroad  Company.  Decern* 
ber  11, 1907.  Refund  of  $161.12  on  shipment  of  cement  from  Gas,  Kans.,  to  Whittier, 
Cal.,  on  account  of  excessive  rate. 

913.  Ozan  Lvmher  Company  v.  St.  Louis,  Iron  Mountain  (i  Souihern  IMlvfayCom^ 
pany.  Decenil>cr  11,  1907.  Refund  of  $47.12  on  shipment  of  lumber  from  ClarkSy 
La.,  to  Oronoque,  Kans.,  on  account  of  misrouting  by  carrier's  agent. 

914.  A.  L.  Ilouohton  ri-  Company  v.  Missouri  Pacific  Railvom  Company.  January 
18,  1908.  Refuncl  of  $5.39  on  shipment  of  oak  lumber  from  Clover  Bend,  AriE.,  to 
Clinton,  Iowa,  on  account  of  mbrouting  by  carrier's  agent. 

916.  Cliicago  Lumber  d  Coal  Cmnpany  v.  St.  Louis  Southwestern  RaUwcy  Comi 
January  24,  1908.     Refund  of  $17.65  on  carload  of  lumber  from  Stables,  La.,  to 
Elmo,  ill.,  on  account  of  misrouting  by  carrier's  agent. 

18  L  a  G.  B« 


INFOBMAL  REPABATION  CLAIMS.  701 

917.  Central  Broom  Company  v.  M%$9owri  Pacific  Railway  Comwavy.  January  21, 
1908.  Refund  of  $2.05  on  2  shipments  of  brooms  from  Jeffereon  City,  BC6.,  to  Yaisoo 
City,  Miss.,  on  account  of  misrouting  by  carrier's  agent. 

918.  In  the  matter  of  relief  of  agenU  of  Chicago^  Burlington  d-  QvAncy  RaHroad  Com' 
vany.  February  14,  1908.  Refund  of  $139.40  on  3  carloads  of  lumber  from  Lotbrop, 
^lont.,  to  Oxford  and  Crawford,  Nebr.,  and  Wray,  Colo.,  on  account  of  excessive  mim- 
mum  carload  weight. 

919.  Carpenter  Glass  Lumber  Company  v.  Great  Northern  RaUicay  Companu.  Janu- 
ar>'  23,  1908.  Refund  of  $16.97  on  carload  of  maple  flooring  from  Wells,  Mich.,  to 
Duluth,  Minn.,  on  account  of  excessive  ratef. 

922.  United  States  Cast-Iron  Pipe  d-  Foundry  Company  v.  Chieago  <i*  Northoettem 
Railway  Company,  Februarv  4,  1908.  Refund  of  $245.35  on  2  carloads  of  cast-iron 
pipe  from  East  St.  Louis,  111.,  to  Stuigis,  S.  Dak.,  on  account  of  tariff  not  being 
clear  and  specific. 

923.  Zeigler  Coal  Company  v.  Minneapolis  d*  St  Louis  RaHrcad  Company.  January 
14.  1908.  Refund  of  $106.18  on  2  carloads  of  coal  from  Zeigler,  111.,  to  Minneapolis, 
Minn.,  on  account  of  excessive  rate. 

924.  R.  E.  Wood  Lumber  Company  v.  Vxravnia  d*  SouXhfweaUm  Railway  Company. 
January  22,  1908.  Refund  of  $16.04  on  carload  of  lumber  from  Buladeen,  Ky.,  to 
Arcanum,  Ohio,  on  account  o{  misrouting  by  carrier's  agent. 

926.  Superior  Manufacturing  Company  v.  Great  Northern  Railway  Company.  Janu- 
ar>^  24,  1908.  Refund  of  $86.70  on  carload  of  lime  and  salt  from  Supmor,  Wis.,  to 
^lalta,  Mont.,  on  account  of  clerical  error  in  publishing  tariff. 

928.  Bissinger  <C*  Company  v.  Northern  Pacific  Railway  Company.  January  30, 
1908.  Refund  of  $143.90  on  shipments  of  hides,  etc.,  from  Spokuie,  Wash.,  to  Port- 
land, Greg.,  on  account  of  excessive  rate. 

929.  Pressed  Steel  Car  Company  v.  Erie  Railroad  Company.  Febnuury  18,  1908. 
Refund  of  $1.97  on  12  sets  of  McCord  Draft  Center  from  Bumham,  111.,  to  McKee's 
Rocks,  Pa. ,  on  account  of  misrouting  by  carrier's  agent. 

930.  T.  M.  Partridge  Lumber  Company  v.  Minneapolis  A  St.  Louis  Railroad  Otwi- 
vany.  January  17,  1908.  Refund  of  $9.88  on  shipment  of  lumbor  from  Inm  Rivet, 
Wis.,  to  Humboldt,  Iowa,  on  account  of  excessive  minimum  carioad  weight. 

932.  Missoula  Mercantile  Company  v.  Northern  Pacific  Railway  Company.  Felmiary 
24, 1908.  Refund  of  $39.41  on  carload  of  sugar  from  San  Francisco,  Caf.,  to  Taft,  Mont-j 
on  account  of  excessive  rate. 

933.  L.  Stark  d  Company  v.  Manistee  db  Northeastern  Railroad  Company.  May  8, 
1908.  Refund  of  $69.90  on  shipments  of  potatoes  from  Buckley,  Mien.,  to  Chicago, 
111.,  on  account  of  error  in  publishing  tarifr. 

934.  Payson-Smith  Lumhcr  Company  v.  St.  Ixniis  Southwestern  Railwcy  Company. 
Jaiuian'  25, 1908.  Refund  of  $29.40  on  carload  of  lumber  from  Henderson  Mound,  Mo. , 
to  Lincoln,  Nebr.,  on  account  of  misrouting  by  carrier's  agent. 

935.  BerthoJd  rC-  Jennings  v.  St.  Lmiis  Southwestern  Railway  Comvanu.  May  22, 
1008.  Refund  of  $8.17  on  carload  of  lumber  from  Weiner,  Ark.,  to  Oeiwem,  Iowa,  on 
account  of  misrouting  by  carrier's  agent. 

93(5.  Great  Western  Oil  Company  v.  Colorado  K-  Southern  Railway  Company.  March 
19,  1908.  Refund  of  $480.84  on  carload  of  oil  from  Robinson,  111.,  to  Denver,  Colo.,  on 
account  of  excessive  rate. 

010.  Southern  Saw  Mill  Company  v.  Texas  «t-  Pacific  Railway  Company.  January  25, 
1908.  Refund  of  $57.16  on  3  carloads  of  lumber  from  Baileys  Spur,  La.,  to  St.  Louis, 
Mo.,  on  account  of  excessive  rate. 

042.  (iolconda  Cattle  Company  v.  Southern  Pacific  Company.  February  1,  1908. 
Refund  of  $88.50  on  shipment  of  lumber  from  Truckee,  Cal.,  to  Golconda,  Wev.,  on  ac- 
count of  excessive  rate. 

043 .  Gun ther  Brothers  v.  St.  Louis  <C-  San  Francisco  Railroad  Comparuf  et  al.  January 
31, 1008.  Refund  of  $55  on  10  carloads  of  live  stock  from  Haverhill,  Kans.,  to  Chicago, 
111.,  on  account  of  error  in  publishing  tariff. 

045.  ]Miitney  ri-  Company  v.  Atchison^  Topeha  <C*  Santa  Fe  Railway  Company.  Janu- 
ary' 27,  1008.  Refund  of  $11.11  on  shipment  of  paper  boxes  from  Leominster,  Mum., 
to  Phoenix,  Ariz.,  on  account  of  excessive  rate. 

050.  White  Sulphur  Lumber  Company  v.  Louisiana  d*  Arkansas  Railway  Company, 
February  1,  1908.  Refund  of  $50.20  on  a  locomotive  from  lima,  Ohio,  to  Jena,  La., 
on  account  of  excessive  rate. 
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954.  Benedict,  Downs  d-  Company  v.  New  York,  New  Haven  K;  Hartford  RaUrt 
Company.  February  21,  1908.  Refund  of  $4.74  on  3  shipmenta  of  coal  screenii 
from  Great  Barrington,  Mass..  to  Ansonia,  Conn.,  on  account  of  exceaaive  rate. 

955.  Minneapolis  Paper  Company  v.  Minneapolis^  St,  Paul  <i-  8auU  Sie.  Marie  Ea 
way  Company,  January  17, 1908.  Refund  of  $23.93  on  carload  €d  building  paper  fn 
Rockdale,  Ohio,  to  Minneapolis,  Minn.,  on  account  of  excefliuve  rate. 

959.  Joseph  Fcrripo  v.  Nashville,  Chattanooga  rt  St.  Louis  Railiffay  Companijf,  Ap 
6,  1908.  Refund  (>r$151.16  on  shipment  of  tobacco  from  Pftducah,  Ky.,  to  Penaacol 
Fla.,  on  account  of  excessive  rate. 

961.  Menominee  Hydraulic  Press  Brick  Companu  v.  Chicago,  MUwauhee  <i-  St,  Pa 
Railway  Company,  rebruary  5, 1908.  Refund  of  $4.01  on  carload  of  brick  from  Kaai 
City,  Iowa,  to  Langford,  N.  Dak.,  on  account  of  misrouting  by  carrier's  agent. 

9G8.  West  Virginia  Pulp  d:  Paper  Companu  v.  BaUvnore  ^  Ohio  Railroad  Compan 
March  20, 1908.  Refund  of  $145.13  on  8  carloads  of  pulp  wood  from  Uniontown,  Fii 
to  l*iedmont,  W.  Va.,  on  account  of  excessive  rate. 

969.  M.  E.  Gray  v.  Canadian  Pacific  Railwmf  Company.  February  10, 1908.  Refui 
of  $23.17  on  carload  of  maple  logs  from  Craighurat,  Ontario,  to  Boston,  Maaa.,  on  a 
count  of  excessive  rate. 

970.  Peerkss  Transit  Line  v.  Pennsylvania  Railroad  Company.  January  23,  190 
Refund  of  $13.26  on  carload  of  oil  from  Struthers,  Fa.,  to  Mempnia,  T6nn.,  on  acooo: 
of  excessive  rate. 

972.  Minneapolis  Drug  Company  v.  Western  Transit  Companu.  Janiuuy  30,  190 
Refund  of  $24.57  on  shipment  of  raris  green  from  New  York,  n,  Y.,  to  Muineapoli 
Minn.,  on  account  of  excessive  rate. 

974.  Marshall-Wells  Hardware  Company  v.  Dvluth,  South  Shore  K:  Atlaniie  RaUun 
Company.  February  19,  1908.  Refund  of  $1.66  on  shipment  of  wuben  fro/m  Coliu 
bus,  Ohio,  to  Duluth,  Minn.,  on  account  of  excessive  rate. 

975.  In  tlie  matter  of  relief  oj"  agent  at  Moneta,  Wyo.^  and  Bia  Horn  Shttp  CtmuMiw^ 
Wyoming  A:  Northwestern  Railway  Company.  January  30, 1906.  Refund  of  $itoa 
Horn  Sheep  Company  and  release  of  agent  at  Moneta,  Wyo.,  from  collectiiig  iiiid« 
charge  of  $260.77  on  3  carloads  of  oats  from  Oakdale,  Nehgh,  and  Lor^to,  Mebr., 
Moneta,  Wyo.,  on  account  of  excessive  rate. 

979.  Western  Meat  Company  v.  Southern  Pacific  Comfany.  April  20, 1908.  Refiu 
of  $8,783.80  on  158  carloads  of  cattle  from  various  points  to  San  Fhmdaoo,  Gal.,  < 
account  of  oversight  in  publication  of  tariffs. 

980.  Barrett  Manufacturing  Company  v.  Pere  Marquetle  Railroad  Company,  Febr 
ary  4 ,  1908.  Refund  of  $1 6.61  on  shipment  of  roofing  paper  from  St.  Joaephy  Ifich., 
La  CroBse,  Wis.,  on  account  of  excessive  rate. 

981.  Keith  Lumber  Company  v.  Grdf  Colorado  A  Santa  Fe  RaUway  Componif.  Ja 
uary  30,  1908.  Refund  <»f  $448.35  on  5  carloads  of  lumber  from  Funaton,  Tex.,  to  L 
Oruces,  N.  Mex.,  on  account  of  excessive  rate. 

985.  W.  T.  Ferguson  Lumber  Company  v.  Cape  Girardeau  A  ChesUr  Railroad  Cm 
pany.  January  21,  1908.  Refund  of  $12.57  on  shipment  of  lumber  fiom  Buchana 
Ark.,  to  PerryA'ille,  Mo.,  on  account  of  misrouting  by  carrier's  agent. 

986.  Mohawk  Mining  Company  v.  Dnluth,  South  Shore  ds  Atlantic  Railway  Compan 
March  23.  HK)8.    Refund  of  $18.30  on  shipment  of  lumber  from  Buchanan,  Arlc., 
Perry ville,  Mo.,  on  account  of  excessive  rate. 

OSS.  E.  T.  Case  v.  Eric  Railroad  Company.  April  1,  1908.  Refund  of  9137.60  i 
shipment  of  live  stock  from  Canandaigua,  N.  Y,,  to  Jeraey  City,  N.  J.,  on  aoooont 
excessive  yardage  charges. 

989.  Garrett  d^  Company  v.  Norfolk  <i*  Western  Railway  Company.  Februarys,  190 
Refund  of  $52.84  on  carload  of  wire  from  Enfield,  N.  C,  to  St.  Louia,  Mo.,  on  aooou: 
of  inadvertence  in  publishing  tariff. 

090.  //.  Fislier  v.  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Gompony.  Jamiai 
20,  1JK)S.  Refund  of  ?74.73  on  shipment  of  scrap  iron  from  Laa  Vegsa,  Nev.,  to  L 
Angeles,  ('ul..  on  account  of  excessive  rate. 

902.  W.  W.  Hrrron  Lumber  Company  v.  Louisville  &  NathvUU  Railroad  Comupam 
February  21,  1008.  Refund  of  $115.03  on  carload  of  lumber  from  Spotawood,  Ala., 
Springfield,  Mo.,  on  account  of  misrouting  by  carrier's  agent. 

905.  S.  IT.  Bolingcr  <{•  Company  v.  St.  Louis  Southwestern  RmlwM  CbmiMmy.  Fa 
niary  20,  lfH)8.  Refund  of  $:^0.72  on  shipment  of  lumber  from  Bohi^er,  La.,  to  Ho 
kins,  Minn.,  on  account  of  misrouting  by  carrier's  agent. 


INFORMAL  REPABATION    CL.UMS.  703 

996.  Western  EUdrii:  Company  v.  St.  Louia  Southwestern  Railvoy  Cojupaiiy,  Feb- 
ruary 7,  1908.  Refund  ai  $5.32  on  enhipment  of  empty  reels  romrued  from  Waco, 
Tex.,  to  Hawt hornet  111-,  on  account  oi  mi.iroiiting  ity  cjurier's  agent. 

998.  Valley  Lumber  Company  v.  St.  Louu  Souihwnlt^rn  Raihrtttj  Onu party.  FlUj- 
ruary  13,  1908.  Refund  of  |S2,88  on  carlotKl  of  lum(j«r  from  Kingsland*  Ark.»  to  Dale, 
Okla.,  on  acctnini  of  misrouting  by  carrier's  agent. 

1000.  S.  dt  J.  C.  Atle^^  v.  Chicago,  Burlingion  tfr  Quiturtt  HailroaH  Ctmtpony,  Janu- 
ary 27,  1908.  Refund  of  H>5.74  ou  8  carUmils  of  Imntwr  from  Fort  Mftdi^ou,  Iowa,  to 
St.  Louis,  Moh  ,  on  account  of  exceeeive  rat^. 

1004.  H,  F.  WaUon  Companjf  v.  Lakf  Short  (t  Michigan  Southern  Hailway  Company ^ 
March  11,  190^.  Refund  of  $fe4.1K)  on  21  carloads  of  gaa  tar  frmn  Buffalo,  N.  Y.,  to 
Erie,  Pa.,  on  acwunt  of  error  in  publishing  tariff. 

1005.  Unixytx  Stock  Yartis  <Jt  Trmmt  Compamt  v,  Michigim  Central  Railroad  Compatw* 
February  13,  lfl08.  Refund  <iS  $fi3.74  on  snipment  of  manure  from  Union  Su>f)t 
Yards,  IlL,  to  Paw  Paw,  Mich,,  on  account,  of  excessive  rate. 

1009.  G.  L.  MuTtroc  <t  Sons  v.  Gratul  Trunk  Eailway  Company  of  Canada.  April 
18,  1908.  Refund  of  $19.14  on  ehij>ment  of  wo(jd  B^hoBfnom  Woodstock*  Ontario,  lo 
Rfchmondvillftj  N.  Y.^  on  account  of  misrouting  by  carrier's  agent. 

1010.  Seward  Tmnk  &  Bag  Carnpany  v.  Norfolk  dr  Western  Railway  Company,  Feb- 
ruary 27,  1908.  Refund  of  tL47  on  shipment  of  trunk  trimmings  from  Petershiii^, 
Va.,  to  Terry\'ille,  Tonn.,  on  account  of  excessive  rate. 

1013.  Kohytno  Stid  ^  Win'  Company  v.  Afchijton,  Topcka  d^  Sania  F^  Railwau  Com^ 
pany.  January  2'A,  19(^S.  R^fun<l  cjf  $10,77  on  car^oau  f\i  fence  m  ire  and  naita  fr^fUi 
Kokomo,  Ind.H  to  (ialesburg.  111.,  on  account  uf  emir  in  publijsbing  tariflf. 

1015.  M.  K.  Spear  \\  Ccntrol  Railroad  Coynpany  of  Xnv  Jcrjf*:y.  Februarv  7,  1908* 
Refund  of  $80.10  on  Bhipment  of  stone  from  Coushohocken.  Pa.,  to  Elm,  N.  J.,  on 
account  of  exfeasive  rate. 

1016.  A.  Klipstcin  dr  Company  \.  Southern  Railwau  Cani^ny.  ^  ^Ji^  1*  ^^^^  ^^^ 
fund  of  $13.21  on  carluflil  of  queWacho  extract  from  New  \ork,  N.  Y*.  to  Rome,  Ga,, 
on  account  of  oversight  in  puhliehing  rate  schedule. 

1017.  Joseph  Ullman  v.  Chicago.  St.  Faid,  Minneapolis  d*  OmaJta  Railum  Coifipany. 
May  11,  1908.  Reiund  of  taCi.Tl  on  bbipmeni  of  green  hides  frum  St.  Paul.  Minti.,  to 
White  Hall  and  Grand  Haven,  Mich.,  on  account  of  excesaive  rate. 

1019.  Ragley  Lumber  Company  v.  Texas  <t  O^idf  Railway  Cow  pony.  February  ', 
1908.  Refund  of  $24.50  on  carload  *if  luml>er  from  HAg:ley,  Tex. ,  to  Carrier  Mills,  lU , , 
on  account  of  mi.^ouiitig  by  carrier's  agent. 

1020.  Inghaifi  Lu tuber  Comptiny  v.  Tejius  d*  Gulf  Railtray  Compa^i^  February  7^ 
1908.  Refund  nf  $12.81  on  <^rUiad  of  lumber  from  \\  atf^nnan,  Tex.,  to  Platte,City  Mo., 
on  account  of  misnuiting  by  carrier's  agent. 

1022.  C.  B.  Ifaicns  d*  Company  v.  Illinois  CeTdral  Railroad  Company.  February 
7.  1908.  Refim<l  oi  $fi  on  carload  of  coal  from  Trenton ,  liL,  to  Council  Bluffs^  Iowa. 
account  of  ex(  i-nftive  rate. 

1023.  Singer  Mann/actnring  Company  v.  Southern  Fodfic  Company.  April  28,  190S. 
Refund  of  $12:^51  on  4  shipments  of  seeing  machim*  from  Xew  York,  N\  V.,  to  points 
in  Mexico  on  account  of  omission  in  pubJiahing  tariff. 

1024.  Ten  }file  Lumber  Company  v.  Gulf  d*  Ship  hland  Railroad  Company.  JaJj* 
uary  30,  1908.  IMund  of  $9.47  on  shipment  of  lumbi^r  frum  Tenmile,  \usa.,  to  Cin- 
cinnati, Ohio,  r»ii  actxkunt  of  tariff  having  betm  declared  illegal. 

1020.  W.  W  ilerron  Lumbrr  Company  v,  Gtdf  d:  Ship  Island  Railroad  Company. 
January  30,  190S.  Refvind  n£  $11.20  on  shipment  of  luuib*'r  frfim  Tenmiie,  Mia*.,  t^j 
lUitler,  Pa.,  on  account  of  tariff  having  bet^n  declaff^d  illf-gal. 

1027.  EastmtiJi  Garditicr  d- Company  v.  Gulf  d;  Ship  Island  Raitrnad  Company.  Jan- 
uary 30,  1908.  Refund  of  $65.74  on  shipments  of  lumb^-r  from  Laurt^lr  Mise.,  to  lxj\u«- 
ville,  Ky.,  and  St.  Louis,  Mo,,  on  account  of  tariff  having  been  declared  illegal. 

1028.  Finkbim-  Lumber  Company  x.  Gttlf  d:  Ship  hloi^d  Railroad  Company.  Jan* 
uary  30,  1908.  Refund  of  $9.20  on  shipment  of  lumber  from  Wiggins^  Mifis.,  to  Cin- 
cinnati, Ohio,  on  accoiml  of  tariff  liaving  been  declared  illt^. 

1029.  Chicago  Lumber  d'^  Coal  Conipavy  \.  Oulf  d'  Ship  Island  Railroad  Company, 
January  30,  1908,  Refund  of  S8.fi<>  on  shipment  of  lumber  from  Lumberton,  ifieft,, 
to  Louisville,  Ky.,  on  account  of  tariff  liaving  been  declared  illt^.  \ 
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1030.  Gress  MamifactunnaCompany  v.  Gulf  ds  Ship  I$land  Railroad  Company.  Jan 
iiar\'  30,  1908.  Refund  of  $24.08  on  shipments  of  lumber  bom  Brooklyn  and  Roiine, 
Mi.^..  to  St.  Louis,  Mo.,  on  account  of  tariff  having  been  declared  ill^al. 

1031.  Chicago  Lumber  d*  Coal  C<ympany  v.  Gulf  A  Ship  Island  EaUroad  Company. 
Januarv'  30,  1908.  Refund  of  $G  on  shipments  of  lumber  from  KcHa,  Mias.,  to  Qncin- 
nati,  Ohio,  on  account  of  tariff  having  b(?en  declared  Ulegal. 

1032.  Kregcr  d-  Bradley  Lumber  Company  v.  Norfolk  &  WuUm  RaUteay  Company. 
February  13,  1908.  Refund  of  $7.90  on  2  carloads  of  lumber  from  Meadow  View,  Va., 
to  Easton,  Md.,  on  account  of  excessive  rate. 

1033.  F.  P.  Bath  &  Company  v.  Missouri,  Kansas  &  Texas  Railway  Companu,  Feb- 
ruary 21,  1908.  Refund  of  $352.24  on  shipments  of  cotton  compieswed  at  Oklahoma 
City,  Okla.,  on  account  of  excessive  rate. 

1034.  Gulf  Refining  Company  v.  Morgan's  Louisiana  &  Texas  Railroad  A  SUamMp 
Company.  Februar>'  13,  1908.  Refund  of  $639.39  on  21  carloads  of  petioleiim  from 
West  Port  Arthur,  Tex.,  to  New  Orleans,  La.,  on  account  of  enor  in  puUiohing  tariff. 

1035.  Reid,  Murdoch  d:  Company  v.  Atchisony  Topeka  dc  Santa  Fe  Railway  Compamy. 
February  25,  1908.  Refund  of  $184.74  on  cadoad  of  rice  from  Markhun,  Tex.,  to 
Chicago.  III.,  on  account  of  excessive  rate. 

1030.  Ingham  Lumber  Company  v.  Texas  dc  Gulf  Railway  Company.  Febmanr  10, 
1908 .  Refund  of  $  1 7 .57  on  carloaa  of  lumber  from  Timpeon,  Tex. ,  to  Sioux  City,  Iowa, 
on  account  of  inisrouting  by  carrier's  agent. 

1043.  W.  B,  Johnson  v.  Chicago,  Rock  Island  dc  GulfRailwau  Company.  March  4, 
1908.  Refund  of  $237.79  on  shipments  of  grain  from  Hooker,  OUa.,  to  Dallas,  Tex., 
on  account  of  excessive  rate. 

1045.  Williams  d-  Rehling  v.  Old  Dominion  Steamship  Company.  Februaiy  5, 1906. 
Refund  of  $4.90  on  shipment  of  tobacco  stems  from  Richmond,  Ya.,  to  New  Bninawidk, 
N.  J.,  on  account  of  excessive  rate. 

1040.  Chicago  Lumber  &  Coal  Company  v.  Chicago,  St.  Paul,  MinneapoMt  ds  Omaha 
Railway  Company.  February  12,  1908.  Refund  of  $7.90  on  shipment  oi  lumber  from 
Rilx)n,  Wis.,  to  East  Moline,  111.,  on  account  of  misrouting  by  carrier^s  agent. 

1047.  Agent  at  St.  Joseph,  Mo.,  of  Chicago,  Burlington  dc  Quiney  Railroad  Comwaw 
V.  Chicago,  St.  Paul,  Minneapolis  dc  Omaha  Railway  Comvany.  February  11,  190B. 
Refund  of  $36  on  shipment  of  grain  from  Duluth,  Minn.,  to  St.  Joseph,  Mo.,  on  account 
of  misrouting  l)y  carrier's  agent. 

1048.  //.  /.  Ilollister  v.  Chicago,  St.  Paul,  Minneapolis  de  Omaha  Railway  Compaaiy. 
March  4,  1908.  Refund  of  $32  on  shipment  of  feed  from  Le  Man,  Iowa,  to  Marquette, 
Mich.,  on  account  of  misrouting  by  carrier's  agent. 

1049.  Lee  Chamberlain  d  Company  v.  San  Pedro,  Los  Angeles  de  Salt  Lobe  Raibvad 
Company.  Februarv  3,  1908.  Refund  of  $88.10  on  carload  of  coke  from  Salt  L«ke 
City,  Utah,  to  Pasacfena,  Cal.,  on  account  of  excessive  rate. 

1051.  W.  P.  Fuller  d  Company  v.  Atchison,  Topeka  dc  Santa  Fe  Railway  Company, 
May  15,  1908.  Refund  of  $17.32  on  carload  of  linseed  oil  from  Chicago,  111.,  to  Los 
Angeles,  Cal.,  on  account  of  excessive  rate. 

1053.  Laning-IIarris  Coal  d-  Grain  Company  v.  Missouri  Kansas  dc  Texat  Railway 
Company.  March  4,  1908.  Refimd  of  $44.30  on  carload  of  com  and  bnm  from  Kanaaa 
City,  Mo.,  to  Marfa,  Tex.,  on  account  of  excessive  rate. 

1054.  Smift  dc  Company  v.  Missouri,  Kansas  dc  Texas  Railway  Company.  Febraary 
25,  1908.  Refund  of  $93.97  on  carload  of  fresh  meat  from  Fort  Worth,  TVax.,  to  Miur 
ncjapolis,  Minn.,  on  account  of  excessive  rate. 

1057.  Boice  dc  Grogan  Lumber  Company  v.  Baltimore  dc  Ohio  Souikweatem  RaHroaA 
Comjmny.  Febniary  8,  1908.  Refund  of  $15.84  on  shipment  of  lumber  frcMn  Grreen- 
field,  Ohio,  to  Philadelphia,  Pa.,  on  account  of  misroutmg  by  carrier's  agent. 

1000.  Acmr  Cement  Plaster  Company  v.  Chicago,  Burlington  dc  Qainey  Railroad  Gom- 
pany.  Fel)niary  3,  1908.  Refund  of  $105  on  2  carloads  of  cement  |daflter  ircHn 
Laramie,  Wyo.,  to  Raain,  Wyo.,  on  account  of  excessive  rate. 

lOT)!.  Donovan- McCormick  Company  v.  Chicago,  Burlington  dc  Qv&ney  Rmkomi 
Company.  April  30,  1908.  Refund  of  $151.80  on  2  carloads  of  aoricultvaml  imple- 
ments from  Moline,  111.,  to  Billings,  Mont.,  on  account  of  error  in  pmdicatioii  of  mtea. 

1063.  Sherman  Cotton  Oil  Provision  Company  v.  Houston  dc  Tems  Central  Bmbomi 
Company.  Fel)niar>'  1 3.  1 008.  Refund  of  $85.98  on  shipment  of  lard  subatitate  bom 
Shenhan,  Tex.,  to  Jeanerette,  La.,  on  accoimt  of  excessive  rate. 
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1064.  Ztiglit  District  Colliery  Ct^rnpoTUf  w  Chicago^  Burlington  ti:  QiUnet/  Rttilrotid 
Company.  Febniflry  7.  190S,  Refund  r>£  $fi,eO  oii  carlrjfld  of  coal  ir*ym  CUrietopher, 
111.,  to  Clin  Ion  ^  Iowa,  on  account  of  cx<?esflive  rate. 

1069.  R€Cord  Cf/jtimerrial  Companv  v,  Orvgon  Short  Lirie  Rallroart  Compan^f,  Junutirj' 
24,  1908.  Refund  of  1 109,35  on  &bipment  of  Of>til  from  North  Kemmorer,  Wyo.t  to 
Weiser,  Uivho,  on  account  of  em:>T  in  publishing  tariff. 

1070.  Pai^ijic  Curhd  Hair  Compajiif  v*  AUhi^on,  Topeka  <lt  SatUti  J^c  RattwQu  Com- 
pany .  M:Lrdi23,  J WS .  R ef « nd  i>f  $o 7 , 52  < ju flh i p (nent  u f  pkelorer' f?  luii r f n)m  Den \*er 
Colo.,  to  ^iiui  Franciacii,  Cal.,  on  Account  f>f  exccasive  rale. 

1071.  ^tnflh  Sliorf  Ahtafive  Company  V*  CAuicw/o  Grf:at  WV^irm  Railicav  Company, 
February'  10,  ISXiiS.  Kefutid  of  $10  on  shipment  of  sand  frmn  DuJuth,  Minn.t  t'*  St. 
Louis,  'SU-^.y  on  account  of  excessive  rate. 

1072.  ir.  S.  Knight  tt  CoJiipany  v,  Mia^ouri,  Kansas  <t  TVjhw  Railway  Convpany. 
March  20,  190S.  KWund  of  $147  on  shipment  of  rice  from  Katy,  Tex.,  to  Qiicflgtj,  III., 
on  account  uf  exceaaive  rate. 

1081.  Rxigo  V.  Lofii  v,  Soutlifm  Parijic  Company.  February  IS,  l[*0i8.  Refund  at 
$37.05  on  fshipnaent  of  hope  from  SUverton.  Oreg,,  i*y  New  York*  N,  Y,,  on  account  of 
misroutioj^  by  carrier's  agent. 

1085.  C,  C,  Proxity  d:  Compaiw^  w  Minneapolis  ^  St  Louis  Railroad  Compajty. 
February  18,  1909.  Refund  of  $3  on  carln»d  of  euj?ar  ivmn  Cltaaka,  Minn.,  to  Dea 
Moines,  Iowa f  on  account  of  car  nut  bein^  equipped  with  airbrakes  and  nmd  refusing 
to  handle  same,  maldng  drayage  ne<^osfl;ftri'. 

1087.  Albert  Prtston  v.  Richmond,  Predtricksburtj  d*  Potojtmc  Railroad  Company. 
April  lit  1908.  Refund  r>f  5527.72  on  fthipment.t  of  tiei*  from  point*  on  line  to  Balti- 
more, Md.,  on  account  of  oxceaaive  rate. 

1089.  Xftrw  <t  Molcxwortlt  v.  Pecos  <t  Northern  T<fxas  Railtiay  Company.  February 
14,  1908.  Kefund  oi  $rZ.^b  on  carUiad  of  cottc^n  seed  frotn  Texola,  Ukla.,  ti>  Canyon 
City,  Tex.,  on  account  of  exceaaive  rate, 

1091.  Mrs.  Ella  St.  Clair  \.  Chicago^  Burlijigton  tt  Quiihcy  Railroad  Company.  Fel>- 
ruary  5,  1503.  Refund  of  $85.40  on  fihipiueJit  of  etnigrant  niovablea  from  Rockport, 
Mo.,  to  (ill  dwells  Idalio,  on  account  of  shipper  l>eing  uewrvjng  of  charity  to  extent  of 
having  emigrant  movable  rate  applied  to  shipment. 

1092.  Colorado  Fuel  ^  Iron  Company  \\  Chicago,  Bi/rlirujton  d-  Quinet/  Railrood 
Company.  February'  13»  1908.  Refund  of  $101.56  on  carl-iad  of  scrap  iron  from 
Englewo'id,  S.  Dak.,  to  MinnequHj  Colo.,  on  account  of  excessive  rate. 

1093.  <\  B.  Colts  ii:  Sons  Company  v.  Pennmjlvania  Railroad  Company.  February 
14,  1908.  Refund  of  $12,75  on  ahipment  of  wiodow  glaaa  from  Monongahelai  Pa.,  to 
Camden.  X.  J.,  on  account  of  misrouting  by  carrier^s  agent. 

1095.  American  Lumber  <t-  Mamtpiciuring  Company  v.  Grand  Rapids  (^  Iridiana 
Railway  i'^jmfwny.  February  27^  1908.  Refund  t>f  $ft.80  on  carlW  of  lumber  from 
Big  Ra  pi  da,  Mich.,  to  Manefield,  Ohio,  on  account  of  misrouting  by  carrier^s  agent. 

1097.  Cfomann  Grain  Company  v.  Grand  Trunk  Railv^ay  Company  of  Cattat^a.  Feb- 
ruary 10.  HM-IS.  Refund  of  $21.70  on  carload  of  ryti  from  I^peer,  Mich.,  to  Fairoaie, 
Pa. ,  on  a '  rou n I  of  misrouting  by  carrier's  agent. 

1100.  Jfihn  A.  Ediror*h  v.  Aldiison,  Topcha  dt  Santa  Ft  RaiUeay  Company.  Feb- 
niarv  11.  lfKJ8.  Ri^fund  of  $228.44  on  2  rarfuade  of  cotton  setxl  from  Gage,  Okla.,  to 
Knglewood  and  Aabland^  Kane.,  on  account  of  excea^ive  mte. 

1101.  Jfrnnfbcrry  dc  Company  v.  Atchison,  Topeka  d-  Santa  Ft  Railitay  Co^^pany. 
March  4,  1  fH)S.  Refun^l  of  $32.44  on  carlrmd  of  grease  and  fertilizer  from  ArkanBaa  City, 
Kans.,  t(»  Kansas  City.  Mo.,  on  account  of  exceasLve  rate. 

1102.  Fos^^fon  ManHfactiiri-ng  Company  v.  N^orihern  Pacijic  Railitxty  Cbtaponu,  Feb- 
ruary 21,  KHK^.  Refund  of  $13.50  on  carload  of  fanning  nnlb  from  Afinnppota  Transfer, 
Minn.,  toM  innipLg,  Manitoba,  on  aocotmt  of  excetjsive rate. 

1103.  F.  /,  Lore  v.  Oregon  Railroad  d:  Navigation  Company.  February  20 »  WOK 
Refund  nf  $79. SO  on  carload  of  furnaces  from  MarahalltowuT  Iowa,  to  Spokane,  \Vatfh», 
on  account  of  excessive  rate. 

1105.  A.  F.  Ford d-  Com pany  v . ScnUhem Pat^c  Company.  A pril  17, 1&08 .  Rti und 
of  $55.8(i  on  <arloa<l  of  hay  fpt>m  Lovelock,  Nev,,  to  Auburn,  Ciu.,  on  account  of  ovt^r- 
Hight  in  jiubliahing  tariff. 
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1108.  Washington  Cotton  Oil  Company  v.  Momtn'i  Louigiana  A  Texas  Railroad  ^ 
Steamship  Comfyany.  March  2,  1908.  Kefund  dt  1661.26  on  Bhipment  of  cotton-fleei 
cake  frum  Washington,  La.,  to  Galveston,  Tex.,  for  export  on  ftccount  of  excenive  rate 

1109.  Ilarqua  Ilala  Mining  Company  v.  Atchison^  Topeka  A  Santa  Ft  RoQwayCom 
pany.  Febniar>'  8. 1908.  Kefund  of  $822.72  on  shipment  of  fuel  oil  from  Erie,  Kans. 
to  Salume,  Ariz.'  on  acc(»unt  of  excessive  rate. 

1114.  Tvson  d'  Jon€s  Buggy  Company  v.  Southern  Railway  Campaiaa,  February  15 
190S.  Rotund  of  $2.G4  on  shipment  of  3  buggies  from  Cartnage,  N.  C,  to  Abbe\-ille, 
S.  < '..  on  account  of  cxci*seive rate. 

IIIG.  Campbell  <f-  Cleaver  Cotton  Compmfjy  v.  Jfittotin,  Kanmu  de  Texoi  RaUmti 
Company.  March  IG,  1908.  Refund  of  $220.46  on  shipments  of  cotton  at  OUahomt 
City,  Okla.,  on  account  of  excessive  rate. 

1118.  Ingham  Lumber  Company  v.  Atchiionj  Topeka  <Cr  Santa  Fe  RaUvfoy  Oompanif, 
F<>hruar\'  14,  1908.  Refund  (»f  $22.09  on  shipments  of  lumber  from  BiviuB,  Tex.,  tc 
Oakley,  Kans. ,  on  account  of  misrouting  by  carrier's  agent. 

1119.  Interstate  San/l  Company  v.  Cincinnati  &  MuMngum  VaUey  Railroad  Com- 
my.  February  17,  1908.  Refund  of  $47.56  on  2  carloads  of  sand  from  Ellia,  Ohio,  tc 
[*aver  Falls,  Pa.,  on  account  of  oversight  in  publishing  tariff . 

1121.  Golconfla  Mercantile  d*  Banking  Company  v.  Southern  Pax^  Company.  Ma^ 
15, 1(K)8.  Refund  of  $45.45on  carload  of  lumber  from  Truckee,  Cal.,  to<361am<u,  Nev., 
on  act'ountof  exc<*i«ive  rate. 

1125.  A.  Brownstein  <£■  Company  v.  Southern  PacUie  Company.  'February  17,  1906. 
Refund  of  $:^.75  on  carload  of  hides  from  San  Carlos,  Aria.,  to  Los  Angelea,  Od.,  oi 
account  of  exciwive  rate. 

1129.  A.  Brownstein  d:  Company  v.  Southern  Padfie  Company,  February  17, 1908. 
Refun<l  of  $55.72  on  shipment  of  hides  from  Tucson,  Ariz.,  to  Los  Angelea,  Cal.,  ox 
account  of  excessive  rate. 

IIDO.  A.  Brownstein  d:  Company  v.  Southern  Pacific  Company.  March  4, 1906.  Re 
fund  of  $203.50  on  shipment  of  hidc^  irom  Globe,  Anz.,  to  Los  Angelea,  Cal.,  on  accounl 
of  ex<'(*«*ive  rate. 

1132.  Oklahoma  Furniture  Manufacturing  Company  v.  Miuouri,  Kanmu  de  Taam 
Railway  ComfHJiiy.  March  2,  1908.  Refund  of  $16.57  on  shipment  of  oottonwooc 
slabs  from  Maud,  Okla.,  to  Oklahoma  City,  Okla.,  on  account  of  excearive  rate. 

1 1 35.  Weeter  Lu  mber  Company  v.  Oregon  Short  Line  Railroad  Company.  Febtuarv  7 
V.)OS.  Refund  of  $10.20  on  carload  of  coal  from  Kemmerer,  Wyo.,  to  Shelley,  Idaho 
on  account  of  excessive  rate. 

11 3G.  R.  P.  Baer  d-  Company  v.  Southern  RaUuay  Company.  March  5, 1906.  Re 
fund  of  $13.S4  on  carl(»ad  of  lumber  from  WTiittier,  N.  C.,  to  New  York,  N.  Y.,  oi 
account  of  misrouting  by  carrier's  agent. 

1138.  I),  (i.  Cutler  Company  v.  Chicago,  St,  Paul,  MinneawMs  de  Omaha  RaUwa^ 
ComjHiny.  F(>l)niar>'  17,  1908.  Refund  of  $2.38  on  carload  of  lime  from  Marblehead 
Ohio,  to  Minn<»apoliH,  Minn.,  on  account  of  excessive  rate. 

1141.  E.  Yoakum  v.  SanUi  Fe  Central  Railway  Company.  Februanr  13, 1906.  Re 
fund  of  ^i\.^^  oil  round-trip  fare  fn»m  Madison,  Kans.,  toEstanda,  N.  Hex.,oiiaccouni 
of  error  by  agent  in  drawing  exchange  onler  for  ticket. 

1142.  Mrs.  E.  Ballon  v.  Santa  Fc  Central  Railway  Company.  Februanr  IS,  190B 
Refund  of  $G.20  on  round-trip  faro  from  point  in  Kansas  to  Moriarty,  M.  Mex.,  oi 
account  of  error  by  apent  in  drawing  exchange  order  for  ticket. 

1143.  ./.  E.  Bryan  v.  Oregon  Railroafl  d-  Navigation  Company.  February  11,  1906 
R<>fund  of  $1 1.95  on  nhipment  of  hous<*hold  gcNKls  from  Baker  City,  Qreg.,  to  Seattle 
Wiu'^h..  <»ii  ac'<-ount  of  misrouting  l>y  carrier's  ag(.*nt. 

11 1.').  The  I  lor  ton  Companv  v.  Southern  Pacific  Company,  March  9, 1906.  Refuni 
of  :^'57.3()  on  carload  of  luml>or  from  Loi.'alton,  Cal.,  to  Battle  Mountain,  Nev.,  oi 
ac<'ount  <»f  excessive  rat<'. 

114().  In  the  jtuitter  of  relit  f  of  agent  at  Amanllo,  Tex.,  of  CkAeago,  Sodt  Itkmd  d 
a  It  if  Rnilway  ( am  pany.  February  13,  1908.  Refund  of  $821.78  on  3  cailoadi  of  atee 
rails  fnmi  lie-snenier,  l*a.,  to  Amarillo,  Tex.,  on  account  of  excearive  sate. 

1152.  Armour  d-  Coin  pany  v.  Chicago,  Burlington  de  Quiney  RoStrood  Oomuamm 
F(>l)niary  25,  190K.  Refund  of  $5'15.30  on  shipmenU  of  fresh  meat,  etc.,  from  Boutl 
Omaha,  Xehr.,  to  l*ueblo  and  Denver,  Colo.,  on  account  of  error  in  pubudiiqg  tariff 
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1153.  Amalgamaied  Sugar  Compajii/  w  Oregon  Short  Liiw  RaUtotid  Company.  May 
8^  1908.  R'?fund  of  $3,148,97  rm  ahipments  of  heete  tram  pointa  in  Idaho  to  Logan, 
Utah,  on  iictxjimt  of  oxreBsivy  mte, 

1154.  FfjirbanJcSf  Morse  tt  Company  v.  San  Ptdro,  Los  Ajigeh*  dr  ^qU  Lahe  Railroad 
Company.  Ft'bniar>'  2S,  1W)8.  RiYund  of  $152*47  un  ehipmt>nt  of  railaj  t*tc.t  from 
Cum  Deri  iTid,  MiL*  ^^  Ij*^  Angelt^^  Cal.,  on  arcoxint  uf  excesaivp  rate, 

1155.  A.  Bushndl  \\  TTfJbturj,  Shrf report  it  Pacijit  Ratlu'op  Company.  March  17, 
1908.  Rrfuiid  fA  $7.57  on  carload  of  lumbor  ftoni  Beuoil  SitUng,  1^.,  to  Mill^ravillc\ 
Ohio,  on  arcimut  of  niifinmting  by  earner" b  agont. 

1156.  II<trhnan  Fvmiiure  d'  CdriKt  Company  v.  PitUburg^  C^n^jinati,  Cliii^fo  (t 
St.  Louu  RtiUn.^iJ  Cmnparty.  Marcli  26,  1908.  Rt^funJ  of  151.78  on  ahiprueuirt  of  fui^ 
niture  from  Sholr»yvillet  lTid.»  to  Chicago,  111,^  on  account  of  exceeaivt;  rat*\ 

1158.  a.  F.  TownseTi^fi  x.  Neuj  Yorlc,  Nt^w  Harm  &  Harl/oni  Railrooil  Coinvanp, 
Februar>^  2<1, 1908.  Refund  of  $1.25  on  fim^  from  Hartford,  Oonn.,  to  New  York,  ^ .  Y., 
and  return  on  account  of  i.^n»r  in  publishing  tariff. 

1159.  Ait^im  (t  Cotnpanu  w  Chicago ^  Burlimjton  (t  Quincy  Railroad  Cotnpany* 
Februar>'  20,  10(J8.  Refund  of  $30.35  on  3  carloada  of  wheat  from  Orieana  and  Carter. 
Nebr.,  to  Kansas  City^  Mo.^  on  accoxmt  of  cxeeaaive  rato. 

1160.  E.  E.  JWjT  ComfMiny  v.  Oahaion,  Harriihvrq  &  San  Animrio  liaitway  C<^/h- 
my.    Fi^bruarj*  21,  1908.     Refund  of  $556.40  on  canoad  of  cement  from  Galveston, 

'ex.,  to  Bio  be,  Ariz.,  on  account  of  excessive  rate. 

1161.  Wi!so7i  r.  Eowf  V.  N^u-  York  Central  d:  Hudion  River  Railroad  Company^ 
Februar>^  17.  1908.  Refund  of  $0.92  on  fan?  from  Cleveland,  Ohio,  to  Ridp«iy,  Pii., 
on  account  of  error  in  publishing  tariff. 

1163.  Lunger  Furniture  Company  \\  Chicago,  St.  Pajd^  MimuopoUs  &  Omaha  Rail- 
way Company.  Fobruary  27,  1908.  Refund  of  $0,75  on  ehipinent  of  lumber  from 
Spring  Valley,  Wifl.,  to  North  St.  Paul,  Minn.,  on  account  of  miaruuting  by  t^amer's 
agent. 

1164.  Wf*l€m  Union  TcUgraph  Company  v.  Illinois  CaUral  Railroad  Comvatiy, 
April  1,  1&08.  Refund  of  $15  on  carload  of  atatiom^rv  from  Chicagt>.  Hi.*  to  Bulti*, 
Mont.,  on  account  of  Dii>*routing  hy  cameras  agent. 

1166.  iffjMi>*on  AJkaH  Works  v,  Norfolk  ^  Western  Railway  Cwnpany.  F^^tiruary 
29,  1908.  Refund  of  $51.01  on  carload  of  eoda  vmh  ir^^m  Saltville,  Va,,  to  Huntingdon 
Valley  Station,  Pa.,  on  account  of  excessive  rate. 

1167.  Gay  i  Gay  v.  Gulf,  Coloratlo  d:  Sania  Fe  RaUaray  Company.  May  14,  1908. 
Refund  of  $85.40  on  carload  of  cotton  seed  fnun  Pauls  Yiitley,  OVa..  to  Montgomerj% 
Tex.,  on  i^ii'^vmnt  f>f  ^^v^■^siJTht  in  publishing  tunff, 

1174.  Sximlerlaml  Brothers  Company  v.  Chicago,  Burlington  &  Quincy  Railroad  Com- 
mny.  March  27,  1908.  Refund  of  $38  on  2  carloads  of  cement  from  lola,  Kans.,  to 
A'althill,  Nebr.,  on  account  of  excessive  rate. 

1175.  New  Prague  Flovrina  Mill  Comvany  v.  An6hor  Line,  February  21,  1908. 
Rt'fund  of  $1.17  on  carload  of  flour  from  New  Prague,  Minn.,  to  Frederick,  Md.,  on 
account  of  excessive  weight  charged. 

1176.  New  Prague  Flouring  Mill  Company  v.  ATtrJiar  Line.  Feliruary  21^  1908, 
Rt'fund  of  $1.07  on  carload  of  flour  from  New  Pratfue,  Minn.,  to  Wilke**-Batje,  Pa,, on 
account  of  excessive  weight  charged. 

1177.  New  Prague  Flouring  Mill  Company  v.  Anchor  Line,  Februar)^  21,  1908* 
R(  fund  of  $0.58  on  carload  of  flour  from  New  Pra^ii%  Minn.,  to  Bajmeeboro,  Pa.,  on 
account  (»f  excessive  weight  charged. 

117S.  New  Prague  Flourirw  Mill  Company  v.  Anchor  Linf,  February  21,  190S, 
Refund  of  $0.47  on  carload  of  flour  from  New  P^rague,  Miiin.,  to  Creeson,  Pft.,  on  account 
of  excessive- estimated  weight. 

1170.  New  Prague  Flouring  Mill  Company  v.  Anchor  Line,  February  21.  1908. 
Refund  of  $1.07  on  carload  of  flour  from  Kew  Prague,  Minn.^  to'^*ill£e&-Barre,P&.^Ga 
account  of  excessive  estimated  weight. 

1180.  New  Prague  Flounng  Mill  Company  v.  Anchor  Line,  Februnrj^  21,  1908, 
Refund  of  $0.58  on  carload  of  flour  from  New  Prapi:*^,  Minn.,  to  Nanty  Glo,  Pa.,  on 
account  of  excessive  estimated  weight. 

1181.  New  Prague  Flouring  Mill  Comvany  v.  Anchor  Liw,  February  21,  1908, 
Refund  of  $1.18  on  carload  of  flour  from  New  Plague,  Minn.,  lo  Jamaica^  N.  Y.,  nn 
account  of  excessive  estimated  weight. 
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1182.  List  man  ^fi1UmJ  Company  v.  Anchor  Line.  February  21,  1908.  Refund  of 
$1.04  on  carh^Kl  of  flour  from  La  cWec,  Win.,  to  Bridg«>port,  I^.,  on  account  of  exces- 
pive  c^tiiiiatcil  weight. 

1183.  List  man  Milling  Company  v.  Anchor  Line.  February  21,  1908.  Refund  of 
$1.04  on  carload  of  flour  from  LaCroBee,  Wis.,  to  Annville,  P!a.,  on  account  of  exceanve 
eetimated  weight. 

1184.  Listman  Milling  Comparw  v.  Anchor  Line.  February  21,  1906.  Refund  of 
$0.88  on  carkrad  (»f  flour  from  La  Croese,  Wis.,  to  Bridgeport,  li.,  on  account  of  exces- 
pive  optimated  weight. 

1185.  Listman  Milling  Company  v.  Andkor  Line.  February  21,  1906.  Refund  of 
$0.96  on  earload  of  flour  from  La  Croese,  Wis.,  to  York,  Pa.,  on  account  of  excesrive 
t»Ptiniate<l  weight. 

1186.  Liftman  Milling  Company  v.  -rlnr^r  Line.  February  21,  1908.  Refund  of 
$1.0-1  on  i'arloail  (»f  flour  from  La  Croese,  Wis.,  to  Meriden,  Conn.,  on  account  of  exces- 
sive estiniat«*«l  weight. 

1187.  Listman  Milling  Company  v.  Anchor  Line.  February  21,  1908.  Refund  of 
$0.9G  on  carload  of  flour  from  La  Croese,  Wis.,  to  York,  Pa.,  on  account  of  excesrive 
e*ptiniate<l  weight. 

1188.  Sleepy  Eye  Milling  Company  X.  Anchor  Line.  February  21, 1908.  Refund  of 
$0.49  on  carload  of  flour  from  Sleepy  Kye,  Minn.,  to  Baltimore,  Md.,  on  account  of  exces- 
sive estiinatiKl  weight. 

1189.  Sleepy  Eye  Milling  Company  v.  Anchor  Line.  February  21, 1908.  Refund  of 
$0.82  on  carload  of  flour  horn  Sleepy  Eye,  Minn.,  to  Baltimore  Md.,  on  account  of 
oxcepsivo  estiniatcHl  w«*ight. 

1190.  Sleepy  Eye  Milling  Companyx.  Anchor  Line.  February  21, 1908.  Refund  of 
$0.90  on  carload  of  flour  fn)m  Sleepy  Eye,  Minn.,  to  I^iewiston,  Fft.,  on  account  of  exces- 
pive  estiniattKl  weight. 

1191.  Sleepy  Eye  Milling  Companyx.  Anchor  Line.  February  21, 1908.  Refund  of 
$1.04  on  carload  of  flour  from  Sl(H>py  Eye,  Minn.,  to  Lebanon,  Pfc,,  on  account  of  exces- 
i^ive  t»stimated  weight. 

1192.  L.  Christian  d:  Company  v.  Anchor  Line.  February  21,  1908.  Refund  of 
$0.47  on  carload  of  flour  fn>m  Shakopeo,  Minn.,  to  Hastings,  Pa.,  on  account  of  exc<» 
sive  estimated  wt'ight. 

1193.  /..  Christian  A-  Company  v.  Anchor  Line.  February  21,  1908.  Refund  o< 
$1.06  on  carhnid  of  flour  from  Shakopee,  Minn.,  to  Reading,  Fft.,  on  account  of  exces- 
sive eptiniat<'<l  weight. 

IIIM.  L.  Christian  d-  Companu  v.  Anchor  Line.  February  21,  1908.  Refund  ol 
$0.40  on  carload  of  flour  fn)m  Shakopee,  Minn.,  to  Nanticoke,  Fa.,  on  account  of  exces- 
sive estimated  weight. 

1195.  L.  (%-lstian  d:  Companif  x.  Anchor  Line.  February  21,  1908.  Refund  of 
$0.66  on  carload  of  flour  fnmi  Shakopeo,  Minn.,  to  Nanticoke,  fti.,  on  account  of  exces- 
sive eptiniat<*(l  weight. 

1196.  in//*V,  Son  d'  Company  v.  -im-Aor  Line.  February  21, 1908.  Refund  of  90.98 
on  carloadof  flour  from  Milwaukee,  Wis.,  to  Baltimore,  Md.,  on  account  of  excesrive 
estimate<l  w<*ight. 

1197.  Wylie,  Son  <t-  Companyx.  Anchor  Line.  February  21, 1908.  Refund  of  90.98 
on  carload  of  flour  inmi  Milwaukee,  Wis.,  to  Baltimore,  Md.,  on  account  of  excesrive 
estimatt'd  w<'ight. 

1I9S.  Jliihhard  Milling  Company  v.  -iw^^or  Line.  February  21,  1908.  Refund  of 
$1 .78  on  carload  of  flour  innn  Mankato,  Minn.,  to  Charleston,  S.  C,  on  account  of  exces- 
sive estimat<'<l  weight. 

1 199.  Ftnjus  Flour  Mills  Company  v.  Ayichor  Line.  February  21, 1908.  Refund  of 
$1.50  on  cafloa<l  of  flour  from  Fergus  Fall»,  Minn.,  to  Baltimore,  Md.,  on  account  of 
exc'ssive  estimat<*d  weight. 

1200.  George  Tihston  Milling  Company  x.  Anchor  Line.  February  21,  1906.  Re- 
fund of  $1.31  on  carload  of  flour  frcjm  St.  Cloud,  Minn.,  to  Wilkes-Barre,  Pa.,  onacoount 
of  excessive  estimated  weight. 

1201.  nianl'  d-  Cotshall  v.  Anehoe  Line.  February  21,  1908.  Refund  of  90.28  on 
carloa<l  of  flour  from  Faribault,  Miun.,  to  Sunbury,  Fa.,  on  account  of  excesrive 
estiinate<l  weight. 
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1202.  Paxton  Flour  A  Feed  Company  v.  Anchor  Line.  February  21. 1908.  Behind 
of  $0.98  on  carload  of  fiour  from  New  Prague,  Minn.,  to  Harriabuxg,  Fa.,  on  account 
of  excessive  estimated  weight. 

1203.  Paxton  Flour  A  Feed  Company  y.  Andujr  Line.  February  21, 1908.  Refund 
of  $0.96  on  carload  of  fiour  from  New  Ulm,  Minn.,  to  Harriabuxg,  Fla.,  on  account  ol 
excessive  estimated  weight. 

1204.  D.  if.  Bddmn,  jr.,  v.  Andior  Line.  February  21, 1908.  Refund  <^  $0.79  on 
carload  of  floiir  from  Graceville,  Minn.,  to  Mont  Clare,  Pa.,  on  account  of  excessive 
estimated  weight. 

1207.  Jefferson  Cooperage  Companu  v.  Norfolk  A  WettemRaUiom  Company.  March 
3, 1908.  Refund  of  $10.95  on  carload  of  staves  and  heading  from  Clutrlestown,  W.  Ya., 
to  Kemps  Station,  Md.,  on  account  of  excessive  rate. 

1216.  Rogers,  Brown  &  Compamf  v.  Southern  RaUwcgf  CompaiM.  March  25,  1908. 
Refund  of  $12.50  on  carload  of  pig  iron  from  East  Birmingham,  Ala.,  to  Oronogo,  Mo., 
on  account  of  excessive  rate. 

1218.  LqftiiS'Hubbard  Elevator  Company  v.  Northern  Pacific  RaUwau  Company, 
March  6,  1908.  Refund  of  $298.50  on  2  carloads  of  oats  from  Brinsmade,  N.  yak., 
and  Starbuck,  Minn.,  to  Billings,  Mont.,  on  account  of  excessive  rate. 

1219.  E.  Sondheimer  d:  Companu  v.  Missouri  Padfie  Raihoay  Company.  February 
28,  1908.  Refund  of  $18.08  on  canoad  of  lumber  from  Tensing,  Ark.,  to  Union  City, 
Iowa,  on  account  of  misrouting  by  carrier's  agent. 

1220.  Cannon  Box  Company  v.  Missouri  Pacific  RaUioay  Company.  March  10, 
1908.  Refund  of  $29.05  on  carload  of  lumber  from  Whelan,  Mo.,  to  t^dro.  111.,  on 
account  of  misrouting  by  carrier's  agent. 

1221.  G.  W,  Miles  Timber  <k  Lumber  Company  v.  Mi$90uri  Pacific  Railway  Company. 
April  23,  1908.  Refund  of  $36.80  on  carload  of  lumber  from  Smackover,  Ark.,  to 
Decatiir,  Ark.,  on  account  of  misrouting  by  carrier's  agent. 

1227.  Beehman  Lumber  Company  v.  New  Orleans  &  Northweetem  RaUroad  Companu, 
April  21, 1908.  Refund  of  $90.60  on  carload  of  lumber  from  Stevenson,  La.,  to  Liberal, 
Kaus. ,  on  account  of  misrouting  by  carrier's  agent. 

1228.  F.  S.  Hendrichson  Lumber  Company  v.  Missouri  Pacific  Railway  Compam. 
February  28,  1908.  Refund  of  $8.70  on  carload  of  lumber  fiKHU  Yian,  Okla.,  to 
Chicago,  111.,  on  account  of  misrouting  by  carrier's  agent. 

1229.  Updike  Grain  Company  v.  Missouri  Pacific  Railway  Company.  February  28, 
1908.  Refund  of  $146.67  on  shipment  of  com  from  Motmt  Glfuce,  Neor.,  to  South  Omaha, 
Nebr.,  on  account  of  excessive  rate. 

12: )2.  F.  S.  IhndrU'kson  Lumber  Company  v.  Missouri  Pacific  Railway  Company. 
Mar(  h  G,  11)08.  Refund  of  $2.14  on  carload  of  lumber  from  Vian,  Okla.,  to  ainton, 
Iowa,  on  account  of  mirfrouting  by  carrier's  agent. 

V2'M'}.  S.  E.  (nmstack  d'  Company  v.  Pennsylvania  Railroad  Company.  March  4, 
I1K)8.  Refund  of  $0  on  carload  of  vegetables  from  Marion,  N.  Y.,  to  Milwaukee,  Wis., 
on  account  of  excessive  rate. 

1242.  Bay  State  Milling  Company  v.  Empire  Line.  May  26,  1908.  Refund  of  $4 
on  shipment  oi  flour  from  Winona,  Minn.,  to  Steelton,  Pa.,  on  account  of  excessive 
rate. 

1243.  Vnittd  States  Leather  Company  v.  Louisville  A  Nashville  Railroad  Company. 
April  (),  J1K)8.  Refund  of  $2,988.51  on  shipment  of  leather  from  Middlesboro,  Ky., 
to  Cincinnati.  Ohio,  on  account  of  error  in  publishing  tariff. 

124(1.  W.  y*.  Broirn  d-  Company  v.  Illinois  Centred  Railroad  Company.  April  21, 
liK)8.  K(»fund  of  $3.20  on  carloa<^l  of  oats  from  Bondville,  111.,  to  Memphis,  Tenn.,  on 
account  of  excestiive  rate. 

1217.  Mihs  t<-  Richtts  v.  Illinois  Central  Railroad  Company.  March  23,  1908. 
Refund  ()f  $5.J9  on  carload  of  oats  from  Fischer,  111.,  to  Memphis,  Tenn.,  on  account 
of  excessive  rate. 

12  lO.  William  Cameron  v.  Texas  <t-  New  Orleans  Railroad  Company.  April  2,  1908. 
Refund  of  .*2 1.57  on  2  carloads  of  lumber  from  Rockland,  Tex.,  to  Stoughton,  Wis.,  on 
acc<»unt  of  misrouting  by  carrier's  agent. 

V2-A).  Pntuitutaiiiuy  Drilling  <(•  Contracting  Company  v.  American  Ejppress  Comr 
pnny.  Mar<'h  IS.  1IK)S.  Refundof  $13. 80  on  shipment  of  castings  from  PunxButawney, 
ra.,  to  (lay,  Ky.,  on  account  of  excessive  rate. 
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1259.  Levels  Hubbard  d:  Company  v.  Norfolk  &  WetUm  RaUwoff  Campasni(fm  Marc 
10,  1908.  Refund  of  ^.20  on  carload  of  canned  goods  from  Werte,  Va.»  to  Eayett 
W.  Va. ,  on  account  of  excessive  rate. 

1261.  MoomaW'TIorton  Company  v.  Norfolk  dc  Wettem  RaSLwag  Companm,  Maze 
K),  1908.  Refund  of  $54.60  on  2  carloads  of  canned  goods  from  Boones  IfiOl,  Ya.,  1 
Green\'ille,  S.  C. ,  on  account  of  excessive  rate. 

1263.  Sam  Finney  v.  Grand  Trunk  Railway  Company  of  Canada.  UatcL  16,  19CM 
Refund  of  $5  on  carload  of  com  ii^m  Chicago,  111.,  to  Tiumidale,  Ontario,  on  accouz 
of  error  in  compiling  siivitching  tariff. 

1268.  F.  D.  Matthews  v.  Texa$  &  Pacific  Railway  Commmy.  April  29,  1908.  lU 
fund  of  $215.95  on  shipments  of  cotton  seed  hulls  from  Colorado  and  lutkel,  Te:i^ 
to  New  Orleans,  La.,  on  account  of  excessive  rate. 

1270.  DorriS'Heyman  Furniture  Company  v.  Santa  Fe,  PrtaooU  de  Phoemx  RaShon 
Company.  l^Iarch  7 ,  1908.  Refund  of  1110.88  on  shipment  of  furniture  from  Ghicagc 
III.,  to  Phoenix,  Ariz.,  on  account  of  excessive  minimum  carload  weight. 

1271.  Colorado  Canning  Company  v.  Denver  &  Rio  Qrande  RaUroad  Cbm|wn|f.  Apr 
18,  1908.  Refund  of  $104.25  on  shipments  of  strawbenies  from  FMyvo,  Utah,  to  Cano 
City,  Colo. ,  on  account  of  excessive  rate. 

1272.  A.  J).  Lemaire  d:  Sons  v.  Southern  Pacific  Company.  March  5, 1906.  Befim 
of  $103.60  on  2  carloads  of  lumber  from  Truclcee,  Cal.,  to  Battle  Mountain,  Nov.,  o 
account  of  excessive  rate. 

1281.  P.  R.  EaUm  v.  Boston  d:  Albanu  RaOroad  CompanifL  April  21, 1906.  BefuB 
of  $16.07  on  shipment  of  lumber  from  Island  Falls,  Me.,  to  WeetlMto,  lutfB.|^on  acconi 
of  excessive  rate. 

1282.  P.  R.  Eaton  v.  Boston  &  Albany  Railroad  Company,  March  11, 1906.  Refni 
of  $7.90  on  shipment  of  lumber  from  Houlton,  Me.,  to  Spencer,  Mass.,  on  account  i 
excessive  rate. 

1283.  P.  R.  Eaton  v.  Boston  d:  Albany  Railroad  Company.  April  13, 1906.  Befui 
of  $49.59  on  shipment  of  lumber  from  South  Sebec,  Me.,  to  Spencer,  Iuuh.,  on  aoconi 
of  excessive  rate. 

1284.  North  Carolina  Cotton  Oil  Company  v.  Seaboard  Air  Line  JUIw^.  April  2 
1908.  Refund  of  $12  on  carload  of  cottonnseed  meal  from  HenderBon,  N.  C,  i 
Roanoke,  Va.,  on  account  af  excessive  rate. 

1289.  W.  W.  Herron  Lumber  Company  v.  Gulf  d:  Skip  hUmd  RaOroad  GtrniMn^ 
A  pril  13, 1908.  Refund  of  $12.60  on  shipment  of  lumber  from  Tenmile,  Miaa.,  to  iVei 
castle,  Pa. ,  on  account  of  excessive  rate,  tariff  having  been  declared  illegal  by  Commi 
sion. 

1290.  Thorn  Cement  Company  v.  Lehigh  Valley  Railroad  Company.  April  14,  190 
Refund  of  $37.62  on  3  shipments  of  cement  from  Copley,  Fa.,  to  Black  Rock  uid  Lai 
caster,  N.  Y.,  on  account  of  error  in  publishing  tariff. 

1291.  Dempster  Mill  Manufacturing  Company  v.  Chicago,  BurUngfton  dt  Qictn 
Railroad  ComjKiny.  April  11,  1908.  Refund  of  $45.(X3  on  shipment  of  spelter  tm 
Chanute,  Kans.,  to  Beatrice,  Nebr.,  on  accoimt  of  excessive  rate. 

1293.  American  Tobacco  Company  v.  Durham  de  Southern  RaUwaii  Gompm 
April  27, 1908.  Refund  of  $15.32  on  shipments  of  tobacco  from  Durham,  N.  C,  to  8 
Louis,  Mo.,  on  account  of  excessive  rate. 

1294.  C.  JI.  Worcester  Company  v.  Wisconsin  de  Miekigan  Railway  Company,  Api 
20,  um.  Refund  of  $3.20  on  carload  of  poles  from  McAllister,  Wis.,  to  Bouotoke,  fil 
ou  account  of  excessive  rate. 

1295.  AtUi- Trust  Oil  Company  v.  Colorado  de  Sotithem  Railway  Company.  Man 
14,  1908.  Refund  of  $146.26  on  tank  car  of  oil  from  Niotaze,  Kans.,  to  Denver,  Cok 
oil  account  of  excessive  minimum  carload  weight. 

1296.  ^S*.  Flory  Maniifacturtng  Company  v.  Bangor  dc  Portland  RaUwgf  Compan 
March  23, 1908.  Refund  of  $33.60  on  carload  of  machinery  from  Bangor,  n.,  to  tan 
i  it y,  Ark.,  on  account  of  misrouting  by  carrier's  agent. 

1299.  Kola  Lumber  Company  v.  Gulf  de  Ship  Island  Railroad  Comjpam.  March  1 
1908.  Refund  of  $9.04  on  shipment  of  lumber  from  Kola,  Miss.,  to  St.  Louis,  Mo.,  < 
account  of  tariff  having  been  aeclared  illegal  by  Commission. 

1300.  Kola  Lumber  Company  v.  Qulf  de  Ship  Island  Railroad  Company.  Mareh  1 
1908.  RofiiiKl  of  $11.82  on  shipment  of  luml)er  from  Kola,  Miss.,  to  GUci^o,  ID 
on  account  of  tarilT  having  l>een  declared  illegal  by  Commission. 
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1302.  American  Car  dc  Foundry  Company  v.  GvU  A  Ship  Island  RaUroad  Compm/y* 
March  12,  1908.  Refund  of  $11.11  on  shipment  of  lumber  from  £pp0.  Mich.,  to  West 
Detroit,  Mich.,  on  account  of  tariff  having  been  declared  illegal  by  GommisBioiL 

1303.  Hughes  Moore  v.  Gulf  &  Skip  Island  Railroad  Company.  April  2,  1908. 
Refund  of  $6.40  on  shipment  of  lumber  from  Perkinston,  Miss.,  to  Louisville,  Ky., 
on  account  of  excessive  rate. 

1306.  Franklin  Boiler  Works  v.  Delaware  d:  Hudson  Company.  May  11,  1908. 
Refund  of  $18.48  on  shipment  of  boiler  fittings  from  Troy,  N.  Y.,  to  Gape  May,  N.  J., 
on  account  of  excessive  rate. 

1313.  Duluth  Lof  C(mpany  v.  Northern  Pacific  SaUioay  Company.  March  16, 1908. 
Refund  of  $3  on  shipment  of  shingles  from  Aitkm,  Minn.,  to  Superior^  Wis.,  on  account 
of  excessive  rate. 

1324.  G.  H  Beeves  Lumber  Company  v.  Chicago  &  Norikweitem  BaUv/ay  Company. 
April  14, 1908.  Refund  of  $3.50  on  carload  of  liunber  from  Cloquet,  Minn.,  to  Chicago, 
111.,  on  account  of  oversight  in  publishing  tariff. 

1330.  Colorado  Fuel  &  Iron  Company  v.  Chicago^  BurlinaUm  A  Qu*ncy  Railroad 
Company,  March  16,  1908.  Refund  of  $116.11  on  2  carioaois  of  cast-iron  pipe  from 
Minnequa,  Colo.,  to  Clearmont,  Wyo.,  on  account  of  excessive  rate. 

1332.  Bassett  Grain  Company  v.  Pittsburg ^  Cincinnati,  Chicago  A  St.  Louis  Railway 
Company.  March  20,  1908.  Refund  of  $50.68  on  4  carloads  of  com  from  Elisabeth- 
town,  Ind.,  to  Cincinnati,  Ohio,  on  account  of  excessive  rate. 

1353.  H  C.  Killingsworth  v.  Missowri,  Kansas  &  Texas  Railway  tdTesDOM.  March  5, 
1908.  Refund  of  $55.04  on  2  shipments  of  snapped  com  from  Hask^,  Okla.,  to 
Greenville,  Tex.,  on  account  of  excessive  rate. 

1358.  C.  B.  Haven  A  Company  v.  Ioum  Central  Railway  Company.  March  23, 1908. 
Refund  of  $7.98  on  shipment  of  coke  from  Peoria,  HI.,  to  Ames,  Nebr.,  on  account  of 
misrouting  by  carrier's  agent. 

1359.  C.  B.  Havens  &  Company  v.  Iowa  Central  Railway  Company.  March  28, 1908. 
Refund  of  $7.12  on  carload  of  coke  from  Peoria,  111.,  to  Ames,  Nebr.,  on  aoooont  of 
misrouting  by  carrier's  agent. 

1360.  C.  B.  Havens  <k  Company  v.  Iowa  Central  Railway  Company.  March  23, 1908. 
Refund  of  $5.13  on  carload  of  coke  from  Peoria,  111.,  to  Ames,  Nebr.,  on  account  of 
misrouting  by  carrier's  agent. 

1361.  C.  B.  Havens  <k  Company  v.  Ioukl  Central  Railway  Company.  March  28, 1908. 
Refund  of  $7.88  on  carload  of  coke  from  Peoria,  HI.,  to  Ames,  Nebr.,  on  account  of 
misrouting  by  carrier's  agent. 

1304.  Miner,  Read  A;  Garrette  v.  New  York,  New  Haven  6e  Hartford  Railroad  Com^ 
mny.    April  28,  1908.    Refund  of  $95.37  on  shipments  of  sugar  from  New  York, 

Y.,  to  Meriden,  Conn.,  on  account  of  excessive  rate. 

1365.  D.  Eddy  6c  Sons  Company  v.  New  York,  New  Haven  &  Hartford  Railroad 
Company.  March  17,  1908.  Refund  of  $46.10  on  shipment  of  refrigerators  from  Bos- 
ton. Maas.,  to  New  York,  N.  Y.,  on  account  of  excessive  rate. 

13G9.  Union  Sulphur  Company  y.  Baltimore  &  Ohio  Railroad  Company.  March  20, 
1 908.  Refund  of  $100.80  on  shipment  of  sulphur  from  Philadelphia,  ra.,  to  Steubens- 
ville,  Ohio,  on  account  of  excessive  rate. 

1371.  Ogburn-Dalchan  Lumber  Company  v.  Gulf^  Colorado  <fc  Santa  Fe  RaUway 
Company.  March  20,  1908.  Refund  of  $49.41  on  carload  of  lumber  from  Galloway, 
La.,  to  Trent,  Tex.,  on  account  of  excessive  rate. 

1373.  Perry  d:  Whitney  Company  v.  Boston  <fc  Albany  Railroad  Company.  May  1, 
irK)8.  Refund  of  $9.60  on  slupment  of  lumber  from  Eagle  Lake,  Me.,  to  Spencer, 
Mitss..  on  arcount  of  excessive  rate. 

1370.  /.  ^1.  Budlong  d*  Son  Company  v.  New  York,  New  Haven  &  Hartford  Rail- 
mad  Company.  May  6,  1908.  Refund  of  $317.90  on  4  carloads  of  manure  m>m  Boyl- 
^Um  street,  Boston,  Mass.,  to  Cranston,  R.  I.,  on  account  of  excessive  rate. 

1381.  Kemp  Lumber  Company  v.  Pecos  Valleu  A  Northeastern  Railway  Company. 
Marrh  23, 1  JK)8.  Refund  of  $65.41  on  5  carloads  of  lumber  from  Albuquerque,  N.  Mex., 
t<»  points  in  Pecos  Valley  on  account  of  excessive  rate. 

1382.  Lincoln  Paint  d-  Color  Company  v.  Chicago,  Burlington  &  Quinry  Railroad 
Company.  March  23,  1908.  Refimd  of  $42.75  on  carload  of  paint  from  Lincoln, 
Xobr..  to  Wichita,  Kans.,  on  account  of  excessive  rate. 
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1383.  Kemp  Lumber  Com^pany  v.  Pecos  Valley  A  NortheoMUm  RaUwav  Compt 
March  23,  1908.  Refund  of  $111.29  on  2  carloads  of  lumber  from  Albuquerq 
N.  Mex.,  to  Artesia,  N.  Mex.,  on  account  of  ezceanve  rate. 

1384.  Kemp  Lumber  Cinnpany  v.  Pecos  Valley  A  Northeastern  Baiivm  CbmjM 
l^fanh  23,  1908.  Refund  of  $126.12  on  2  carloads  of  lumber  from  Albuquerq 
N.  Mex.,  to  Hagerman,  N.  Mex.,  on  account  of  excessive  late. 

1386.  United  States  Bottlers*  Supply  Company  v.  Midnaan  Central  lUnhoad  0 
pany.  March  23,  1908.  Refund  of  $11.28  on  carload  of  bottles  from  West  Tolc 
Ohio,  to  St.  Paul,  Minn.,  on  account  of  excessive  rate. 

1388.  Mente  &  Company  v.  Moraan's  Louisiana  A  Texas  Railroad  dp  Steams 
Company.  April  18,  1908.  Refund  of  $406.08  on  13  shipments  of  jute  biigB  h 
New  Orleans,  La.,  to  Galveston,  Tex.,  on  account  of  excessive  rate. 

1391.  J.  G.  White  d:  Company  v.  Southern  Pacific  Company.  May  5, 1908.  Befi 
of  $446.20  on  shipment  of  crude  oil  from  Chino,  Cal.,  to  Yuma,  Axis.,  <m  acoounl 
excessive  rate. 

1392.  //.  Snyder  d  Sons  v.  Norfolk  d  Western  Railway  Company.  March  23,  19 
Refund  of  $54  on  shipment  of  live  poultry,  pigs,  and  hone  from  KOtsl  Retreat,  11 
to  Scranton,  Pa.,  on  account  of  excessive  rate. 

1396.  Thompson  d  Tucker  Lumber  Company  v.  Texas  d  New  Orleam  Raib\ 
Company.  May  11, 1908.  Refund  of  $4.54  on  carload  of  lumber  from  Doucette,  Tc 
to  Jeffersonvillc,  Ind.,  on  account  of  misrouting  by  carrier's  agent. 

1401.  Wasner  Fruit  Company  v.  Chicago,  Burlington  d  Quincy  Railroad  Compa 
May  22,  1908.  Refund  of  $43.20  on  carload  of  melons  from  Oquawka,  111.,  to  De 
wood,  S.  Dak.,  on  account  of  excessive  rate. 

1404.  Sligo  Iron  Store  Company  v.  Illinois  Central  Railroad  Companif.  April  SO,  19 
Refund  of  $27.55  on  carload  of  coal  from  Quinnimont,  W.  Va.,  to  West  SaJem,  111., 
account  of  excessive  rate. 

1406.  Anti- Trust  Oil  Company  v.  Colorado  d  Southern  RaUwaif  Compamif,  A] 
21,  1908.  Refund  of  $144  on  carload  of  oil  from  Niotaze,  Kans.,  to  Denver,  Colo., 
account  of  excessive  rate. 

1407.  Southern  Cotton  Oil  Company  v.  New  Orleans  d  Noriheasiem  Railroad  Go 
my  el  al.  March  12,  1908.  Refund  of  $53.14  on  shipment  of  cotton-eeed  oil  fri 
ew  Orleans,  La.,  to  Detroit,  Mich.,  on  account  of  excessive  rate. 

1408.  Good  Land  Cypress  Company  v.  Morgan^ s  Louisiana  d  Texas  Railroad 
Steamship  Company.  March  13, 1908.  Refund  of  $19.52  on  shipment  of  ■hiwglo*  tn 
Chacahoula,  La.,  to  Bessemer,  Ala.,  on  account  of  misrouting  by  earner's  agent. 

1409.  Eagle  Roller  Mill  Company  v.  Anchor  Line.  March  18. 1906.  Refund  at  fl 
on  shipment  of  flour  from  New  Ulm,  Minn.,  to  Wilkes-Bane,  Fa.,  on  account  at  ezc 
sive  estimated  weight. 

1410.  I).  M.  Baldwin,  jr.,  v.  Anchor  Line.  March  18, 1906.  Refund  of  96  cents 
carload  of  flour  from  Graceville,  Minn.,  to  Bamesboro,  Pb.,  on  account  of  ezcessi 
estimated  weight. 

1411.  New  Prague  Flouring  MUl  Compa'M  v.  Anehor  Line.  March  18,  1906.  1 
fund  of  $1 .37  on  carload  of  flour  from  New  Inrague,  Minn.,  to  New  Bedford^  Ifaas., 
account  of  excessive  estimated  weight. 

1412.  New  Prague  Flouring  Mill  Company  v.  Anehor  Line.  March  16,  1906.  1 
fund  of  $0.77  on  carload  of  flour  from  New  Frague,  Minn.,  to  Baltimore,  Md.,  on.  aoooi 
of  excessive  estimated  weight. 

1413.  Xrw  Prague  Flouring  Mill  Company  v.  Anchor  Line.  March  16,  1906..  I 
fund  of  $0.49  on  carload  of  flour  from  NewTrague,  Minn.,  to  Baltimoie,  Md.,  on  acooi 
of  excoflsive  estimated  weight. 

1414.  New  Prague  Flouring  Mill  Company  v.  Anchor  Line.  March  16,  1906.  ] 
fund  of  $0.73  on  carload  of  floiir  from  New  Prague,  Minn.,  to  Baltimoie,  Md.,  on  accoi 
of  excessive  estimated  weight. 

1415.  New  Prague  Flouritig  Mill  Company  v.  Anchor  lAne.  March  16,  1906.  1 
f\md  of  $1.37  on  carload  of  flour  from  r^ew  Prague,  Mhin.,  to  Oampello,  Mass., 
account  of  excessive  estimated  weight. 

1410.  Nerv  Prague  Flouring  Mill  Company  v.  Anchor  Line.  March  16,  1906.  ] 
fund  of  $1.07  on  carload  of  flour  from  New  Prague,  Minn.,  to  Scranton,  Ba.,  on  acooi 
of  excessive  estimated  weight. 

It  17.  New  Prague  Flouring  Mill  Company  v.  Anehor  Line.  Maich  16,  1906.  ] 
fund  of  $().!)(>  on  carload  of  flour  from  New  Prague,  Minn.,  toBaltimoce,  Md.,  on  aeon 
of  exf!essive  estimated  weight. 
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1418.  New  Prague  Flouring  Mill  Company  v.  Anchor  Line,  March  18,  1908.  Re* 
fund  of  $1.37  on  carload  of  nour  from  New  Prague,  Minn.,  to  Fall  River,  Man.,  on 
account  of  excessive  estimated  weight. 

1419.  New  Prague  Flouring  Mill  Company  v.  Anchor  Line,  March  18,  1908.  Re- 
fund of  $0.72  on  carload  of  nour  from  New  Prague,  Minn.,  to  Rimenbuig,  F^,  on 
account  of  excessive  estimated  weight. 

1420.  Sleepy  Eye  MiUing  Company  v.  Anchor  Line.  March  18,  1906.  Refund  ol 
$0.98  on  carload  of  flour  from  Sleepy  Eye,  Minn.,  to  Baltimore,  Md.,  on  account  of 
excessive  estimated  weight. 

1421.  Sleepy.  Eye  Milling  Company  v.  Anchor  Line,  March  18,  1908.  Refund  of 
$0.96  on  carload  of  flour  from  Sleepy  Eye,  Minn.,  to  Baltimore,  Md.,  on  account  of 
excessive  estimated  weight. 

1422.  Sleepy  Eye  MiUing  Company  v.  Anchor  Line,  March  18,  1908.  Refund  of 
$0.96  on  carload  of  flour  from  Sleepy  Eye,  Minn.,  to  Baltimcve,  Md.,  on  account  of 
excessive  estimated  weight. 

1423.  Sleepy  Eye  Milling  Company  y.  Anchor  Line,  March  18,  1908.  Refund  of 
$1.17  on  carload  of  flour  from  Sleepy  Eye,  Minn.,  to  Baltim<»e,  Md.,  on  account  of 
excessive  estimated  weight. 

1424.  New  Prague  Flouring  MUl  Company  v.  Anchor  Line,  March  18,  1908.  Re- 
fund of  $0.73  on  carload  of  flour  from  New  Prague,  Minn.,  to  Baltimore,  Md.,  on  account 
of  excessive  estimated  weight. 

1425.  New  Prague  Flouring  MiU  Company  v.  Anchor  Line.  March  18,  1908.  Re- 
fund of  $0.73  on  carload  of  flour  from  New  Prague,  Minn.,  to  Baltimore,  Md.,  on  account 
of  excessive  estimated  weight. 

1426.  Eagle  Roller  MiU  Companu  v.  Anchor  Line.  March  18,  1906.  Refund  of 
$0.47  on  carload  of  flour  from  New  Ulm,  Minn.,  to  Chambenbuig,  Pa.,  on  account  of 
excessive  estimated  weight. 

1428.  Garrett  d:  Company  v.  Atlantic  Coast  Line  RaOroad  Compamu  April  28, 1908. 
Refund  of  $3  on  4  barrels  of  wine  from  Norfolk,  Va.,  to  La  Follette,  Tenn.,  on  account 
of  excessive  rate. 

1429.  Inman  6c  Company  v.  AHanXic  Coatt  Line  RaXkoad  Company.  April  28, 1908. 
Refund  of  $31.92  on  shipment  of  cotton  from  Pembroke,  N.  C,  to  Ohartaton,  8.  C, 
on  account  of  excessive  rate. 

1430.  Whaley  &  Riven  y.  AOaniic  Coast  Line  Railroad  Compamf,  April  28,  1908. 
Refund  of  $()7.59  on  shipments  of  cotton  from  Williamston,  and  other  pomts  in  North 
Can)lina  to  Tharleston,  S.  C,  on  account  of  excessive  rate. 

1434.  Z/M  Vegas  Mercantile  Company  v.  San  Pedro ,  Los  Angeles  d:  SaU  Lake  RaU- 
road  Coinpamj/  Mav  13,  1908.  Refund  of  $17.93  on  carload  of  sheep  from  Leastalk, 
Cal.,  to  Las  Vegas,  ^qw,  on  account  of  excessive  rate. 

1430.  Hall  <i'  Brown  Wood  Working  Machine  Company  v.  JUinois  Central  Railroad 
Company.  A]>ril  11,  1908.  Refund  of  $15  on  shii)ment  of  machinery  from  St.  Louis, 
Mo.,  to  Slilepo8t  2()5,  Tex.,  on  account  of  carrier  failing  to  follow  shipper's  instructions 
causing  doinurrage  charges. 

1441.  C.  11.  WorccMer  Company  v.  Wisconsin  d:  Michigan  RaUioav  Company.  May 
0,  190S.  Refund  of  $10.50  on  shipment  of  cedar  posts  from  Lonpie,  Mich.,  to  Walcott, 
Iowa,  oil  account  of  (*arrier  being  unable  to  fumisn  car  of  size  ordered. 

111").  Caiuphell  <{•  Dann  Manufacturing  Companu  v.  Nashville,  Chattanooga  A  St, 
Lotuji  Rdihray  (\)inpany.  April  10,  1908.  Refund  of  $74.07  on  2  carloads  of  wagon 
material  from  Tullahoma,  Tenn.,  to  Galveston,  Tex.,  on  account  of  excessive  rate. 

II U).  Wrbrr-Bussfll  Canning  Company  v.  Northern  Pacific  Railway  Comparw.  April 
22,  liK)S.  Refund  of  $152.00  on  shipment  of  canned  fruit  from  Sumner,  Wash.,  to 
Chicago,  III.,  on  account  of  excessive  rate. 

1453.  Crtwdtr  d:  Company  v.  Missouri,  Kansas  d:  Texas  Railway  Company,  April 
27,  10()s.  Refund  of  $2S.(*)8  on  shipment  of  snapped  com  from  Rex,  Okla.,  to  Tyler, 
Tex.,  on  account  of  excessive  rate. 

1455.  Croirdcr  d*  Company  v.  Missouri,  Kansas  <k  Texas  Railway  Company,  May 
4,  HK)S.  Refund  of  $22.50  on  carload  of  snapped  com  from  Falls  City,  Okla.,  to  Howe, 
Tex.,  on  account  of  excessive  rate. 

1450.  77/r  (irrat  Western  Oil  Company  v.  Colorado  A  Southern  Railway  Compami  et  aL 
March  10.  11K)8.  Refund  of  $273.02  on  tank  car  of  gasoline  from  Rouseville,  fti.,  to 
Denver,  111.,  on  account  of  excessive  rate. 
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1457.  Bright  C<jy  Coinmission  Company  v.  Missotiri,  Karuas  A  Texas  ReiUway  C\ 
pany.  Apnl  1 , 1 908.  Refund  of  $480.53  on  64  carloads  of  caUle  from  Clearview,  Ok 
to  Last  St.  Louis,  111.,  on  account  of  excessive  rate. 

1458.  McCauU-Dimmore  Company  v.  Great  Northern  Railway  Company,  April 
1908.  Refund  of  $()7.34  on  carload  of  com  from  Kimball,  8.  Dak.,  to  Great  Fa 
Mont.,  on  account  of  excessive  rate. 

14G4.  Heitshu  Grant  d:  Company  v.  Northern  Pacific  Railway  Company,  April ; 
1908.  Refund  of  $132.17  on  carload  of  demijohns  from  Alton,  111.,  to  Seattle,  Was 
on  account  of  excessive  rate. 

1466.  Garfield  Smelter  Company  v.  San  PedrOy  Lo»  Angeles  de  Salt  Lake  Railn 
Company.  April  18,  1908.  Refund  of  $5,787.77  on  10  carloads  of  ore  from  Goldfid 
Nev.,  to  Garfield,  Utah,  on  account  of  excessive  rate. 

1467.  Superior  Manufacturing  Company  v.  Great  Northern  RaUwfgf  Company,  Aj 
18,  1908.  Refund  of  $6.20  on  shipment  of  salt  from  Superior,  Wis.,  to  Minneapcl 
Minn.,  on  account  of  excessive  rate. 

1468.  Kettle  River  Quarries  Company  v.  Great  Northern  Railway  Company,  April 
1908.  Refund  of  $33.05  on  9  carloads  of  creosoted  paving  blocks  mm  Sandstoi 
Minn.,  to  Appleton,  Wis.,  on  account  of  excessive  mte. 

1472.  Twin  Buttes  Mining  A  Smelting  Company  v.  Southern  Pacific  Compaa 
May  1,  1908.  Refund  of  $415.61  on  shipment  of  crude  oil  from  OU  City,  Cu., 
Tucsfm,  Ariz.,  on  account  of  excessive  rate. 

1475.  //.  F.  Watson  Company  v.  New  Yorhj  Chicago  A  St,  Louis  RaUroad  Compass 
April  17,  1908.  Refund  ot  $10.88  on  shipments  of  building  paper  from  Erie,  Fa., 
Toledo,  Ohio,  on  account  of  excessive  rate. 

1476.  Convoy  Hoop  Company  v.  Southern  Railway  Company,  March  31,  UK 
Refund  of  $12  on  carloads  of  hoops  from  Lebanon,  Tenn.,  to  Hutchinson,  KaiiB.,  < 
account  of  misrouting  by  carrier's  agent. 

1483.  American  Sheet  d:  Tin  Plate  Company  v.  Cincinnati  de  Muskingum  Val\ 
Railroad  Company.  May  6,  1908.  Refund  of  $69.53  on  shipment  of  dieet  steel  in 
Dresden,  Ohio,  to  Wheeling,  W.  Va.,  on  account  of  excessive  rate. 

1512.  American  Sheet  dc  Tin  Plate  Company  v.  Cincinnati  dr  Muskingum  VaU 
Railroad  Company.  April  27,  1908.  Refund  of  $23.46  on  shipment  td  dheet  sic 
from  Dresden,  Ohio,  to  Houston,  Tex.,  on  account  of  excessive  rate. 

1530.  W.  S.  Sawrie  d;  Son  v.  New  Orleans  dc  Northeastern  Railroad  Compos^,  Ma» 
30,  1908.  Refund  of  $9.02  on  carload  of  sugar  from  New  Orleans,  La.,  to  ]NaBhvil] 
Tonn.,  on  account  of  misrouting  by  carrier's  agent. 

1532.  M.  Seller  d-  Company  v.  Great  Northern  Railway  Company.  May  20,  19C 
Refund  of  $77.96  on  2  carloads  of  sheet-iron  heaters  from  St.  Louis,  Mo.,  to  Portlan 
Oreg.,  on  account  of  excessive  minimum  carload  weight. 

1534.  II.  P.  Binswanger  Company  v.  New  York  Central  dc  Hudson  River  RaUra 
Company.  March  27.  1908.  Refund  of  $4.10  on  unloading  carload  of  stone  at  Wc 
hawkcn,  X.  J.,  on  account  of  excessive  rate. 

1535.  T.  P.  Gordon  v.  St.  Joseph  d:  Grand  Island  Railway  Company.  March  9 
1908.  Refund  of  $6.21  on  2  carloads  of  com  from  Wathena,  Kans.,  to  St.  Joseph,  M( 
on  account  of  excessive  minimum  carload  weight. 

1541 .  Zenith  Cedar  Comjwny  v.  Northern  Pacific  Railway  Company.  May  22,  19Q 
Refund  of  $14.40  on  carload  of  proles  from  Corona.  Minn.,  to  Crosby,  Mo.,  on  accou 
of  carrier  not  being  able  to  funiish  car  of  size  ordered. 

1559.  Kola  Lumber  Company  v.  Gulf  dc  Ship  Island  Railroad  Company,  May  1 
1908.  Refund  of  $10.85  on  carload  of  lumber  from  Kola,  Miss.,  to  Chicago,  IlL,  < 
account  of  tariff  being  declared  illegal. 

1573.  Anti-Trust  Oil  Company  v.  Colorado  dc  Southern  Railway  Company,  Mi 
12,  1908.  Refund  of  $166.08  on  carload  of  gasoline  from  Niotaie,  Kans.,  to  Denvi 
Colo.,  on  account  of  excessive  rate. 

1578.  Upham  dc  Aqler  v.  Illinois  Central  Railroad  Companu.^  April  29,  1906.  B 
fund  of  $51.76  on  carload  of  lumber  from  Cairo,  111.,  to  Dee  Moines,  Iowa,  on  accou 
of  misrouting  by  carrier's  agent. 

1579.  C.  B.  Havens  d-  Company  v.  Chicago j  Burlington  dc  Quiney  RaUroad  Compn 
Mav  11 ,  1!K)8.  Refund  of  $584.70  on  3  carloads  of  cement  from  La  Salle,  111.,  to  Bai 
and  Manderson,  Wyo.,  on  ac(!ount  of  excessive  rate. 

1583.  Frank  Samuel  v.  Pennsylvania  Railroad  Company  et  al.  Match  20,  19( 
Refund  of  $415.48  on  6  carloads  of  scrap  iron  from  Colimibia,  S.  C,  to  Condudiociu 
Pa.,  on  account  of  excessive  rate. 
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1586.  F.  M.  Joplin  v.  Morgan's  Louinana  A  Texas  Rmlroad  A  Steamship  Company. 
June  3,  1908.  Refund  of  $137.38  on  carload  of  rough  rice  from  Mackey,  Tex.,  to 
Mermen  tan,  La.,  on  account  of  excessive  rate. 

1589.  E.  T,  Hines  dc  Company  v.  Southern  RaiUway  Company.  Ajnil  14.  1008. 
Refund  of  $121.46  on  carload  of  rosin  from  Riderville,  Ala.,  to  Savannah,  Ga.,  on 
account  of  excessive  rate. 

1591.  Marshall'Wells  Hardware  Company  v.  Northern  Paeifie  Railway  Company. 
April  29, 1908.  Refund  of  $218.08  on  carload  of  bar  iron  from  Duluth,  Minn.,  to  Sand 
Point,  Idaho,  on  account  of  excessive  rate. 

1600.  George  Boun  Company  v.  Chicago  A  Northwestern  RaUvHW  Company.  April 
22,  1908.  Refund  of  $65  on  shipment  of  flour  from  Crei^ton,  Nebr.,  to  DougUB, 
Wyo.,  on  account  of  excessive  rate. 

1601.  Sheehan  6c  Fisher  v.  Chioaao  die  Northwestern  EaUwm  Comnany.  April  21, 
1908.  Refund  of  $104.98  on  carload  of  flour  and  feed  from  Neli^,  l4ebr.,  to  Lander, 
Wyo.,  on  account  of  excessive  rate. 

1604.  Berthold  &  Jennings  v.  St.  Louis  Southwestern  Railway  Companv.  May  22, 
1908.  Refund  of  $9.49  on  carload  of  oak  lumber  from  Weiner,  Ark.,  to  Oelwein, 
Iowa,  on  account  of  misrouting  by  carrier's  agent. 

1608.  Detroit  Salt  Company  v.  Chilf,  Colorado  A  Santa  Fe  Railway  Company.  May 
20, 1908.  Relund  of  $23.74  on  carload  of  salt  from  Detroit,  Mich.,  to  Clifton,  Tex.,  on 
account  of  excessive  rate. 

1609.  Detroit  Salt  Company  v.  Gulf,  Colorado  A  Santa  Fe  Railway  Company.  May 
20,  1908.  Refund  of  $23.89  on  carload  of  salt  from  Detroit,  Mich.,  to  Haalet,  Tex., 
on  account  of  excessive  rate. 

1611.  Trinity  Lumber  Comvany  v.  Gulf,  Colorado  A  Santa  Fs  Railway  Company. 
April  13,  1908.  Refund  of  $27.84  on  shipment  of  lumber  from  Beach,  Tex.,  to  Mey- 
worth.  111.,  on  account  of  misrouting  by  carrier's  agent. 

1612.  Stetson,  Cutler  6c  Company  v.  Boston  6c  Albany  Railroad  Company.  May  8, 
1908.  Refund  of  $7.53  on  carload  of  lumber  from  Griswold,  Me.,  to  l^>encer,  Mass., 
on  account  of  excessive  rate. 

1613.  Marquttte  Cemeni  Manufactwring  Company  v.  Chicago^  Burlington  6e  Quincy 
Railroad  Company.  April  17,  1908.  Refund  of  |».55  on  carload  of  cement  fr^  La 
Salle,  111.,  to  East  Chicago,  Ind.,  on  account  of  excessive  rate. 

1618.  Boren-Stewart  Company  v.  Gulf,  Colorado  is  Santa  Fs  Railway  Company. 
March  25,  1908.  Refund  of^$29.95  on  shipment  of  salt  from  Detroit,  Mich.,  to  Denton 
T(.*x.,  on  account  of  excessive  rate. 

1027.  Ilibhing  Profhtce  Company  v.  Great  Northern  Railtoay  Company.  April  14, 
IOCS.  Rcfundof  $2.50  on  shipment  of  vegetables  from  Minneapolis,  Minn.,  to  mbbing, 
Minn.,  on  account  of  overpignt  in  publishing  tariff. 

1031.  John  W.  Gregory  \.  Chesapeake  Beach  Railway  Company.  May  1,  1908.  Re- 
fund of  $24.58  on  carload  of  coke  tn)m  Chesapeake  Junction,  District  of  Columbia,  to 
Di-strict  line,  Maryland,  on  account  of  excessive  rate. 

1043.  Kola  Lumber  Company  v.  Gulf  6c  Ship  Island  Railroad  Company,  April  13, 
1908.  Refund  of  §9.94  on  shipment  of  lumber  from  Kola,  Miss.,  to  St.  liouis.  Mo.,  on 
account  of  tariff  being  declared  illegal  by  the  Commission. 

1040.  SiijToIk  Peanut  Company  v.  Atlantic  Coast  Line  Railroad  Company.  April 
28,  11K)8.  Refund  of  $25.20  on  2  carloads  of  peanuts  from  Williamston,  N.  C,  to 
Suffolk,  Va.,  on  account  of  excessive  rate. 

1048.  C.  ]V.  Ixobijison  Lumber  Company  v.  Gulf  6c  Ship  Island  Railroad  CompaTVjf  et 
nl.  A])ril  18.  1008.  Refund  of  $24.48  on  2  carloads  of  lumber  from  Harmonica,  Miss., 
to  Cliicago,  111.,  on  account  of  excessive  rate. 

1(558.  Florida  Cotton  Oil  Company  v.  Atlantic  Coast  Line  Railroad  Company  et  al. 
May  15.  1008.  Refund  of  $27  on  carload  of  cotton-seed  meal  from  Jacksonville,  Fla., 
to  liownian,  S.  C,  on  account  of  misrouting  by  carrier's  agent. 

1000.  JI.  F.  Dunbar  v.  Atchison,  Topeka  6c  Santa  Fe  Railway  Company.  April  24, 
1008.  Refund  of  $78.35  on  carload  of  potatoes  from  Holt,  Cal.,  to  Olifton,  Anz.,  on 
acY-ount  of  excesi^ive  rate. 

10()9.  yfnwmonie  Hydraulic  Press  Brirk  Company  v.  Chicago,  St.  Paul,  Minneapolii 
d'  Omaha  Railuay  Conipany.  May  21,  1908.  Refund  of  $30  on  carload  of  brick  from 
Menomonie,  Wis.,  to  Guthrie,  Okla.,  on  account  of  exceasive  rate. 
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1C87.  Tht  Intrr^ittU  SanI  C&jnpajtif  w  CintifiJitiii  rf:  MuM^iQhifrt^  1 
Covipafi\f.  April  U.  11K)S*  Rt^Eimd  irf  IS22.47  on  7  rarlfiadw  of  Mful  ff 
Ohio,  t-i^  AllegWny,  Pa*j  nn  a4L'rount  nf  oxc^effKiv**  ratt, 

UiW).  O^^om^/rt  /''n*:£  d'  Iron  Cnmpanif  v-  (\f/oro(/o  tt  Souther  a  Raittiajf  Comjmm 
May  0,  1!^.  Refund  of  $1295.49  on  *2  o^rlt^a  of  r»il!><<  ftn^l  ta^K^ntiixi^  from  MiuMqji 
Colo.,  l^  Dawson,  N.  Mex.,  on  account  of  ext:*sij-iivt>  rvtiv. 

Ifi92.  Stivfortl  RicJmrds  \\  Chi^tt^o,  Burlinatrm  tl  Qiilm^vHaitrntiti  C^jnpony. 
5,  1!WW,     Rtfond  of  ?;t.89  on  carload  of  rye  fi\nii  OrloaiUT  Sev\,  to  K^motf  fltyt  ^ 
nu  af*.'miiit  of  ext-eflsive  rale, 

UiO^,  C.  F.  Prrsitfy  \\  Denver  <t'  Rio  Grande  H^tUrothi  Ct>mp<my,  April  3^3 ,  W. 
Refund  of  |43.!M)  on  sbipmettt  of  apples  from  Ogden,  Tiflh,  to  Caiii>ii  City,  Colo,,  i 
actn-iQul  of  exct^asive  rat*, 

1702.  Sottthtm  MiUit  Compttntf  \\  IVjsm  it  ^fit'  Orletjjis  Railroael  Covi)/Mir«yt 
20,  liH>K.     Refund  of  $12  ou  carload  of  lumber  from  l^>iita,  Tex,*  to  Xbreo  RiJ 
Mkh.,  on  account  of  misfrouting  by  tiarrier'a  ag^nt, 

17 Oil.  /.  ir.  Mahfin  Lfitnbo'  Compantj  \\  CJu^sanrtiki:  <t  Ohio  RaHwav  Cb^c 
April  30,  190S.  Refund  of  *52..'52  on  carload  of  lumber  fivim  Jtflhan,  \\\  Va.,  Oj  0i 
lyn,  N,  Y.,  oa  a^L'Oouat  of  mbrouttng  by  carrier's  a^'ent. 

i7tfS.  *4rfi/"n>fln   Jy^Micfo  Co^nptmy  w  Norfolk  d'  Western  Ruilndti  Cf/m panu. 
12,  1908.     Refund  of  32,83  or:  stiiptnent  of  tobacco  from  Durham,  N.  C,  to  Calu 
Mich.,  on  aocovmt  of  exc^^Fi^ive  rat«. 

1711.  Jamtg  Lum&tT  Company  v.  Norfolk  d-  Wt«t<rn  Raitu^y  Cf^np^my.  _ 
1908.  Refund  of  $40.48  on  carload  of  lumber  from  FariniAeliH  N.  C,.  to  Black 
N.  Y.,  on  account  of  miiortniliDK  by  cam<?r'fl  agent, 

1734,    Warfield  EUrlric  Companif  v.  Gratt  Northern  Raihuw  Compantf.     April  £ 
1908.     Refund  of  $4  L 67  on  8  rur loads  of  ctml  from  Superi^^r,  WU.^  to  Bomtdjif  *" 
on  ac^count  of  excessrivo  rate. 

1748.  Kaye  <t  Cart^  LtJjitbir  Covnpany  w  Chitago  <t  N<ifrihu^trm  Ra 
pany.    May  19,  190S.     Refutid  of  $1.80  on  shipment  of  pole^  from  HiiH^,  MC 
Tairfax,  S.  Dak,,  on  account  of  taril!  not  p^»ndint'  for  stake  allovnwot;. 

1749.  Ktiije  tt  Carter  Lurnh^  Company  v.  Chkam  rf*  yorthiif.jiUTn  Hiiihttiu  Oj 
pany.  Ma^  in,  U^OS.  Refund  of  $L4o  on  carlfiad  of  [w^l»  fwm  Hint?*.  Mtan.L 
Lincoln,  ^ebr,,  on  account  of  tariff  not  providuii;  for  fltuJci?  idlowftum. 

1750.  Koyc  (t   dtrter  Lujttbrr  Company  v.   Chiitiffo  d:  .WfHhuwsUrn  Raiiwcof 
pony,    Ma^*  19i.  ItHIS.     Refund  of  $1.45  on  sldpojeiil  of  poltv*  irt^in  Hi  tit's,  Stmn 
Lincoin,  >ebr.,  on  account  of  tariff  uot  providing  fi>r  staLv  allowance. 

1792.  Bhfku^irB  Durhani   Tobacco  Companjf  v.   NirrfM  (f   R>*Jrt"n  AVj(7tt«y 
pony.    May  11,  1908.     Refund  of  $1.40  on  shipment  of  tobacco  fmm  Uurlmm,  N\  ( 
to  tSilumet,  Midi. J  on  account  of  error  in  publication  i>f  rate.  ' 

1824-  D.  G.  PcixfiM  Company  v.  Xr.^?  York.  Krw  /lavm  <t  Flartfoni  Railrood  C 
pctny.  April  27,  1908,  Refuntf  of  $43.31  on  sliipinent  of  wijcarfpLMn  New  York,,  JvJ 
to  Banbury,  Conn,,  on  account  of  excesiaive  rate. 

lS3fl.  Acms  MUlinfj  Company  v.  Pitishury,  Ciw^i/tttnti,  Cfiifv^o  &  St.  LotiU  j. 

Co  mptjuy .    A  pril  27  ^  1 908 .     R  of und  of  $7 .  :i5  o  n  3  slii  pin  e  ii  t*  of  tlour  f rt^m  I  n  d  lApaiwU 
lod.,  to  Chicago,  111.,  on  afvouut  of  exoensivi^  rate, 

1M<>.  XflJ  Vrfftu  ct  Tonopah  Railnxt^  CorniMny  V,  Sa^i  Ptdnt^  Lr*»  AnytUu  ^  Sn 
Lahf  RailrfHui  Cotfipany.     \tay  !8,  1908.     lt»?fund  of  $309,40ouBhipiuejit  of  rt>T  i 
from  Las  VegiWn  Nov.,  trj  Lt*  Angolesn  Cul,.  on  acrount  of  «!Xctiasiv«  r»t«. 

1851.  Proctrr  d;  Gnmhh  Company  v,  BaUitttotv  <t  Ohio  Snnihu'f^trm  Raitrwtd  l,^. 
party.  April  2^^  1908,  Refund  of  $2*J,73  on  *<hiptn<?nt  of  ct»tton-t«wd  oil  ftiom  Itvir^ 
dale,  Ohio,  to  PUUmlolpbiaj  Pa-,  on  ucrount  of  excwwiv*^  ratt*. 

1872,  NorthiaTui  Pim'  C<ttn}}ffnu  v.  Chimfjo^  St.  Paul,  yfttimapoliif  &  Ovuthtt  Rw 
v^y  Cumptmy.    May  2.  190S.     IMund  of  $lti.9o  on  curloatl  of  tumlmr  fmtm  Mlnoq 
olis,  Minn.,  to  Appleton,  Wis.,  on  arconnt  of  cxcewivp  rate. 

1893*  Pine  Bdl  Lumber  Ctmpani/  \\  St.  Louis  *t  San  Fnniribfo  Httilnad  CVtdij 
Ai>rtl  29,  1908.     Refund  of  ?9.74  on  carlniul  of  lumber  from  Swiuk,  OU^^  toBtl 
ton,  lowji,  on  account  of  misroutiug  by  carrior'e  agtint, 

1894-  yfi^si^^ippi  Box  Company  v.  St.  /,oi(m  if  San  Franci^ti^o  Railroad  Coitipan 
Majr  6,  1908.  Refund  of  $50.80  on  (i  rarioads  oi  lumber  fr<jm  Mnrfton,  Mo.,  lo  M^ 
cjitine,  lowii,  on  account  of  miatouting  by  carrier**  a^nt. 
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1897.  Chicago,  Burlington  d:  Quincy  Railroad  Company  v.  St.  LouU  dt  San  Fran- 
cisco Railroad  Company,  April  29,  1908..  Refund  of  99.68  on  carload  of  staves  from 
Kennett,  Mo.,  to  Davenport,  Iowa,  on  account  of  misrouting  by  agent  of  Chicago, 
Burlingtdn  &  Quincy  Rauroad  Company. 

1902.  Metropolis  Bending  Company  v.  St.  Louis  de  San  Franeisoo  Railroad  Company* 
April  27,  1908.  Refund  of  $9.23  on  2  carloads  of  lumber  from  Frenchmans  Bayou, 
Ark.,  to  Metropolis,  111.,  on  account  of  misrouting  by  carrier's  agent. 

1907.  Agent  at  Maysville,  Okla.,  of  the  Alchison,  Topeka  dc  Santa  Fe  RaUwof  Cam-' 
pany  v.  St.  Louis  &  San  Francisco  Railroad  Company.  May  18,  1906.  Refund  of 
$1.95  on  shipment  of  household  goods  from  Kingston,  Okia.,  to  Maysville,  Okia.,  on 
account  of  misrouting  by  carrier's  agent. 

1915.  L.  Starks  Company  v.  Manistee  dc  Northeastern  Railroad  Company,  May  8, 
1908.  Refund  of  $29.76  on  shipment  of  potatoes  from  Buckley,  Mich.,  to  Chicago, 
111.,  on  account  of  excessive  rate. 

1922.  Moline  Plow  Company  v.  Chicago.  Rock  Island  dc  Pacific  Railway  Company. 
May  7,  1908.  Refund  of  $2.02  on  carload  of  agricultural  implements  from  Moline, 
III.,  to  Cullman,  Ala.,  on  account  of  misrouting  by  carrier's  agent. 

1936.  Leavenworth y  Kansas  dc  Western  Railway  Comparw  v.  Chicago,  Rock  Island  dc 
Pacific  Railway  Company.  May  18,  1908.  Refund  of  ^.56  on  carload  of  lumber 
from  Wlieatley,  Ark.,  to  vMieaton,  Kans.,  on  account  of  misrouting  by  carrier's  agent. 

1941.  H.  J.  Schaub  v.  Chicago j  Rock  Island  dc  PaeUie  Railway  Company,  April  24, 
1908.  Refund  of  $108  on  carload  of  apples  from  Wallace,  Mo.,  to  San  Angelo,  Tex., 
on  account  of  misrouting  by  carrier's  agent. 

1948.  East  St.  Louis  Walnut  Company  v.  St.  Louis t  Iron  Mountain  dc  Southern 
Railway  Company.  May  1,  1908.**  Refund  of  $141.86  on  15  carloads  of  walnut  log9 
from  various  points  to  East  St.  Louis,  HI.,  on  account  of  excessive  rates. 

1950.  Sleepy  Eye  Milling  Company  v.  Anchor  Line.  April  22,  1906.  Refund  of 
$0.96  on  carload  of  flour  from  Milwaukee,  Wis.,  to  Baltim<»e,  Md.,  on  account  of 
excessive  rate. 

1956.  Mason  Machine  Works  v.  Southern  States  Despatch,  April  24,  1908.  Refund 
of  $110.88  on  2  carloads  of  cotton-mill  machinery  from  Taunton,  Mass.,  to  Haber- 
sham, Ga.,  on  account  of  excessive  rate. 

1962.  American  Tobacco  Company  v.  Norfolk  dc  Western  Railway  Company.  May 
14,  1908.  Refund  of  $38.59  on  4  carloads  of  tobacco  from  Ripley,  Ohio,  to  St.  Louis, 
Mo.,  on  account  of  excessive  rate. 

1963.  Sleepy  Eye  Milling  Company  v.  Anchor  Line.  April  22,  1908.  Refund  of 
$0.98  on  carload  of  flour  from  Sleepy  Eye,  Minn.,  to  Baltimore,  Md.,  on  account  of 
excessive  rate. 

1964.  Ehjsian  Milling  Company  v.  Anchor  Line.  April  22,  1908.  Refund  of  $1.20 
oil  carload  of  flour  fn)in  Elysian.  Minn.,  to  Baltimore,  Md.,  on  account  of  excessive 
rate. 

19()5.  Star  d'  Crescent  Milling  Company,  v.  Anchor  Line.  April  22,  1908.  Refund 
of  $1.27  on  carload  of  flour  from  Chicago,  111.,  to  Camden,  N.  J.,  on  account  of  exces- 
sive rate. 

1966.  Willmar  Milling  Companu  v.  Anchor  Line.  April  22,  1908.  Refund  of  $1.29 
on  carload  of  flour  from  Willmar,  Minn.,  to  Butler,  Pa.,  on  account  of  excessive  rate. 

19()7.  George  Tileston  Milling  Company  v.  Anchor  Line.  April  22,  1908.  Refund 
of  ^\:20  on  carload  of  flour  from  St.  Cloud,  Minn.,  to  Haverhill,  Mass.,  on  account  of 
excessive  rate. 

1976.  Chicogo  Lumber  dc  Coal  Company  v.  Chicago^  St.  Paul,  Minneapolis  <t-  Onwha 
Raihimj  Company.  Mav  4.  1908.  Refund  of  $9.70  on  carload  of  lumoer  from  Cou- 
doray.  Wis.,  to  Eaflt  Mofine.  111.,  on  account  of  misrouting  by  carrier's  agent. 

1980.  Robert  S.  Wilson  v.  Chicago.  Rock  Island  dc  Pacific  Railway  Company.  May 
V),  1908.  Refund  of  $5.97  on  carload  of  shingles  from  Burlington,  Wash.,  to  Hodgens- 
ville.  Ky.,  on  account  of  misrouting  by  earner's  agent. 

1982.  Pine  Tree  Lumber  Company  v.  Chicago,  Rock  Island  dc  Pacific  Railway  Com- 
pany. April  27.  1908.  Refund  of  $5.41  on  carload  of  lumber  from  Winona,  La.,  to 
lieason.  111.,  on  account  of  misn)uting  by  carrier's  agent. 

1983.  Simon  Brothers  v.  Chicago,  Rock  Island  dc  Pacific  Railway  Comvany.  May  6, 
1908.  Refund  ot  $5.80  on  carload  of  showc^ases  and  lumber  from  Grand  Rapids, 
Mi<*h.,  to  Bronsr)n,  Tex.,  on  account  of  misrouting  by  carrier's  agent. 
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1984.  Dodds  Lumber  Company  v.  Chicago,  Rock  Island  <fr  Pacific  Railvwt  Compan 
April  27,  1908.     Refund  of  $10.08  on  carload  of  lumber  from  Griflithflvine,  Ark., 
Xorwalk,  Iowa,  on  account  of  misrouting  by  carrier's  agent. 
1987.  C.  A.  Price  Lumber  Com,pany  v.  Chicago,  Rock  Island  d:  Pacific  Railway  Cm 
I  pany.    May  7,  1908.     Refund  of  $45.89  on  carload  of  lumber  from  Conant,  Ark.,  " 

I  Sedgewick,  Kans.,  on  account  of  misrouting  by  carrier's  agent. 

1994.  South  Canon  Coal  Company  v.  Colorado  6c  Wyoming  Railway  Company  et  a 
\  April  30, 1908.    Refund  of  $33  on  carload  of  coal  from  Walsenbuig,  Colo.,  to  Guemae; 

]  W  yo.,  on  account  of  excessive  rate. 

'j  1996.  W.  A.  Tully  Grain  Company  v.  Missouri,  Kansas  <fr  Texas  Railway  Cbmpon] 

May  1,  1908.    Refund  of  $27.36  on  4  carloads  of  snapped  com  from  Coweta,  OUla.,  1 
Weimar  and  Columbus,  Tex.,  on  account  of  excessive  rate. 
2027.  Am/'.rican  Can  Company  v.  Illinois  Central  Railroad  Company.    April  SO,  1901 
'  Refund  of  $5  on  shipment  of  tin  cans  from  Maywood,  111.,  to  New  Orleans,  La.,  o 

account  of  mi.srouting  by  carrier's  agent. 

2029.  r.  D.  Amos  v.  Santa  Fe,  Prescott  <t-  Phoenix  RaUvemf  Company.  May  12,  IMf 
Refund  uf  $10.08  on  shipment  of  horses  and  burros  from  Phoenix,  Aric.,  to  Ash  Fori 
Ariz.,  on  account  uf  carrier  using  larger  car  than  ordered. 

2031.  Central  Broom  Company  v.  Missouri  Pacific  Railway  Company.  May  6, 190C 
Refund  of  $1.21  on  shipment  ot  brooms  from  Jefferson  City,  Mo.,  to  New  Bampton 
Iowa,  on  account  of  misrouting  by  carrier's  agent. 

2033.  William  E.  Uptegrove  dc  Brother  v.  New  Orleans  dc  Northeastern  RaUwm  Com 
vany.  May  4,  1908.  Refund  of  $11.58  on  carload  of  lumber  from  Natchez,  l»n.,  t 
New  York,  N.  Y.,  on  account  of  misrouting  by  carrier's  agent. 

2040.  Lesser  Goldman  Cotton  Company  v.  Missouri  Pacific  Railway  Company.  Ha; 
5, 1908.  Refund  of  $10.27  on  shipment  of  cotton  from  Van  Buren,  Arte.,  to  Fall  Rivei 
Mass.,  on  accoimt  of  misrouting  oy  carrier's  agent. 

2041.  Arkansas  Brick  Manufacturing  Companvy.  Misiouri  Pac^  Railway  CompanM 
May  1,  1908.  Refund  of  $38.60  on  3  carloads  of  cement  from  Hannibal,  Mo.,  to  litU 
Rock,  Ark.,  on  account  of  oversight  in  publishing  tariff. 

2047.  Acme  Milling  Company  v.  Pittsburg^  Cincinnati,  Chictwo  dc  St.  Louis  RaUwa 
Comjmny.  May  11. 1908.  Refund  of  $122.50  on  shipments  of  flour  from  Indianapolii 
Ind.,  to  Louisville,  Ky.,  on  accoimt  of  excessive  rate. 

2048.  Acn\€  Milling  Company  v.  Pittsburg,  Cincinnati,  Chicago  de  St.  Louis  RaUvu 
Compaiiy.  May  7,  1908.  Reuind  of  $8.08  on  2  carloads  of  flour  from  Indianapolii 
Ind.,  to  3liddIesboro,  Ky.,  on  account  of  error  in  publishing  rates. 

2058.  Central  Broom  Company  v.  Missouri  Pacific  Railway  Company.  April  30, 19(K 
Refund  of  ()9  rents  on  shipment  of  brooms  from  Jefferson  City,  Mo.,  to  Wiraux,  Mont 
on  account  of  misrouting  by  carrier's  agent. 

20iK).  Western  Chemical  Manufacturing  Company  v.  Denver  dc  Rio  Grande  RaUroa 
Company  et  al.  June  2, 1908.  Refund  of  $46.20  on  carload  of  ammoniacal  liquor  froi 
Salt  Lake  City,  Utah,  to  Denver,  Colo.,  on  account  of  excessive  minimum  carioa 
weight. 

2112.  Suruhrland  Brothers  Company  v.  Chicago,  Burlington  dc  Qyiney  Railroad  Cow 
jtany.  May  27, 1908.  Refund  of  $4.40  on  carload  of  soft  coal  from  East  St.  Louis,  III 
to  Council  Bluffs,  Iowa,  on  account  of  excessive  rate. 

2123.  Barr  Clay  Company  v.  Atchison,  Topeka  d:  Santa  Fe  Railway  Company,  Ma 
23,  1008.  Refund  of  $53.50  on  8  carloads  of  brick  from  Streator,  111.,  to  Milwaukee 
Wifs.,  on  account  of  excessive  rate. 

2155.  Federal  Rolling  Mill  ComjHiny  v.  Delaware^  Lachrwanna  dc  Western  RaUroa 
Company.  Mav  22, 1008.  Refund  of  ^1.12  on  carload  of  sand  from  Northumberiand 
Pa.,  to  Llmira  Height**,  X.  Y.,  on  account  of  excessive  rate. 

2ir»7.  Buxton-Smith  Company  v.  El  Paso  dc  Souihwe^tesn  Railroad  Company.  Ma; 
5, 1008.  Refund  of  73  cents  on  shipment  of  tea  from  San  Francisco,  Cal.,  to  Bisbe^ 
Ariz.,  on  account  of  excessive  rate. 

2169.  Buxton-Smith  Company  v.  El  Paso  d:  Southwestern  Railroad  Company,    Ma 

5,  1008.     Refund  of  $54.47  on  shipment  of  potatoes  and  onions  from  San  FAuciso 
Cal.,  to  Bisbee,  Ariz.,  on  account  of  exces-^ive  rate. 

2172.  lJalH)viteh  dr  Jovanovich  v.  El  Paso  d:  Southwestern  Railroad  Company,    lla 

6,  lOOS.     Refund  of  ^M2  on  shipment  of  olive  oil  from  San  Francisco,  Gal.,  to  Bisbe 
Ariz.,  on  account  oi  excessive  rate. 
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2173.  Copper  Queen  ComolidaUd  Mining  Company  v.  El  Pom  A  8<nUhweitem  RaiU 
road  Company,  May  6, 1908.  Refund  of  $0.85  on  shipment  of  calico  from  Kansas  City, 
Mo.,  to  Douglas,  Ariz.,  on  account  of  excessive  rate. 

2181.  /.  H,  Hughes  v.  El  Paso  &  Southwestern  RaUroad  Company,  May  6,  1908. 
Refund  of  $3.36  on  shipment  of  skirt  leather  from  Santa  Clara,  Cal.,  to  Bisbee,  Am.,  on 
account  of  excessive  rate.   . 

2184.  Rafaelovich  6c  Brajovich  v.  El  Paso  A  Southwestern  Raibroad  Company.  May 
5, 1908.  Refund  of  $2.28  on  shipment  of  olive  oil  from  San  Francisco,  Cal.,  to.  Bisbee, 
Ariz.,  on  account  of  excessive  rate. 

2186.  E.  B.  Mason  A  Company  v.  El  Paso  A  Souihwatem  RaUroad  Company.  May 
6,  1908.  Refund  of  $1.21  on  shipment  of  leather  from  San  Francisco,  Cal.,  to  Bisbee, 
Ariz.,  on  account  of  excessive  rate. 

2197.  Duluth  Iron  <k  Metal  Company  v.  Northern  Pacific  Railway  Company.  Mav  12, 
1908.  Refund  of  $9.37  on  carload  of  scrap  iron  from  Duluth,  Minn.,  to  St.  Louis,  Mo., 
on  account  of  misrouting  by  carrier's  agent. 

2198.  Copper  Queen  Consolidated  Mining  Company  v.  El  Paso  A  SouUnwestem  RaUr 
road  Company.  May  11,  1908.  Refund  of  $6.79  on  shipment  of  candy  from  Kansas 
City,  Mo.,  to  Bbbee  and  Douglas,  Ariz.,  on  accoimt  of  excessive  rate. 

2211.  Moctezuma  Copper  Company  v.  El  Paso  A  Southwestern  RaUroad  Company, 
May  11, 1908.  Refund  of  $78  on  shipment  of  rice  from  San  Francisco,  Cal.,  to  Douglas, 
Ariz.,  on  account  of  excessive  rate. 

2252.  Rafaelovich  A  Brajovich  v.  El  Paso  A  Southwestern  Raibroad  Company.  May 
11,  1908.  Refund  of  $1.14  on  shipment  of  tea  from  San  Francisco,  Cal.,  to  Bisbee, 
Ariz.,  on  account  of  excessive  rate. 

2282.  Fisher  A  Hickey  v.  El  Paso  A  Southwestern  Railroad  Company.  May  14, 1908. 
Refund  of  $42  on  shipment  of  potatoes  and  onions  from  Sacramento,  Cal.,  to  Bisbee, 
Ariz.,  on  accoimt  of  excessive  rate. 

2383.  W.  W.  Wheeler  Lumber  A  Bridge  Supply  Company  \.  Chicago.  Rock  Aland  A 
Pacific  Railway  Company.  May  20, 1908.  Refund  of  $16.20  on  carload  of  lumber  from 
Hazen,  Ark.,  to  Napoleon,  Mo.,  on  account  of  misrouting  by  carrier's  agent. 

2395.  C.  E.  Healy  A  Company  v.  Chicaao,  St.  Paul,  MinneapoUs  A  Omaha  Railway 
Company.  May  18,  1908.  Refund  of  $29.93  on  shipment  of  potatoes  from  Itasca, 
Minn.,  to  Camp  Point,  111.,  on  account  of  misrouting  by  carrier  %  agent. 

2425.  E.  H.  Young  v.  Missouri,  Kansas  A  Texas  Railwau  Company.  May  22, 1906. 
Refund  of  $36.40  on  carload  of  cotton-seed  meal  from  Purcell,  Okla.,  to  Galveston,  Tex., 
on  account  of  excessive  rate. 

2442.  J.  11.  Evcrcil  A  Son  v.  Nashville,  Chattanooga  A  St.  Louis  Railway  Company. 
May  21.  1908.  Refund  of  $52.80  on  shipment  of  seed  cane  from  Lewisburg,  Tenn.,  to 
Atlanta,  (Ja.,  on  account  of  excessive  rate. 

2443.  R.  B.  ]Vh{tr8id('  v.  Northern  Pacific  Railway  Company.  May  20, 1908.  Refund 
of  $20.3(i  on  carload  of  oats  from  Duluth,  Minn.,  to  Park  Falls,  Wis.,  on  account  of  exces- 
sive minimum  carload  weight. 

2401.  J.  A.  Gallant  v.  Louisville  A  Nashville  Railroad  Company.  May  20,  1908. 
Refund  of  |15.95  on  shipment  of  sugar  from  New  Orleans,  La.,  to  Tumlin  Gap,  Ala.,  on 
account  of  excessive  rate. 

2490.  Ilamm  Breiring  Company  v.  Minneapolis  A  St.  Louis  Railroad  Company. 
May  23. 1908.  Refund  of  $24.20  on  3  shipments  of  beer  from  St.  Paul,  Minn.,  to  Water- 
town,  S.  Dak.,  on  account  of  excassive  minimum  carload  weight. 

2401.  Hamm  Brewing  Company  v.  Minneapolis  A  St.  Louis  Railroad  Company. 
May  25,  19()S.  Refund  of  $18.33  on  6  shipments  of  beer  from  St.  Paul,  Minn.,  to  Oska- 
loosa,  Iowa,  on  account  of  excessive  rate. 

2500.  T.  F.  Schmucker  v.  Cleveland,  Cincinnati,  Chicago  A  St.  Louis  Railway  Com- 
pany. May  27,  1008.  Refimd  of  $30.02  on  shipment  of  household  goods  from  El  Paso, 
Tex.,  to  Denver,  Colo.,  on  account  of  excessive  rate. 

25S5.  }fcrnU  d:  Company  v.  Alabama  A  Vichsburg  Railway  Company.  June  1, 1908. 
Refund  of  $34.58  on  carload  of  lumber  from  Lake,  Miss.,  to  Lincoln  Gbnter,  Kans., 
on  account  of  misrouting  by  carrier's  agent. 

204S.  L.  Stnrks  Company  v.  Missouri,  Kansas  A  Texas  Railway  Company.  June  3, 
1008.  Refund  of  $18  on  carload  of  potatoes  from  Wild  Rose,  Wis.,  to  M!u8kogee,  Okla., 
on  account  of  excessive  rate. 

i:{  I.  C.  C.  Rep. 
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ABSORPTION. 

Under  the  circnmstano^H  statetl  in  the  reporr  the  Kansas  City  Southern  Rail- 
way should  give  to  the  (Hiuijilaiuant  th<^  ht^neSt  of  the  $3  switch  l»g  charge  which 
it  absorbs  when  delivery  is  made  to  a  couueotlori  for  switching  piirftoseii  within 
the  switching  limits  of  Kan^e  City,  although  tn  this  case  the  delivery  to  the 
Belt  Railway  is  without  such  switching  limits.  l>eoiiard  i\  K.  C.  *S.  ltj\  Co. 
et  al.  573. 

Local  rates  to  Junction  points  In  groupQ  with  long  haul,  Frye  A  Brahn  et  al» 
V.  N.  Pac.  Ry.  Co.  et  ah  Wn. 

Switching  charges.  T41  Salle  &  Bnreau  County  K,  R.  Cn,  r,  C*  &  N.  W.  Ry. 
Co.  610. 

Johnston  &  Larimer  et  nl.  v,  A^  T.  &  S.  F.  Ry.  Co,  et  al.  388 

Switching  charges  provided  In  tariff  when  joint  rate  uhove  $10,  W&lUngton 
et  al.  V,  St  L.  &  S.  F.  R.  R.  Co.  554, 

ACCOUNTING. 

Investigation  at  instance  of  a  stockholder  refused.    Mftnnlng  i\ 
Co.  et  al.  125. 

ACT  EFFECTIVE. 

Act  passed  June  29, 1900*  |)OHt[ioDed  by  resoluttoo  sixty  days :  effective  August 
28,  1906. 

Cattle  Raisers'  Asso.  t»f  Texas  t\  M^  K,  k  T.  Ry.  Co,  et  al,  413. 

Goff-Kirby  Coal  Co.  et  ul,  i\  B,  &  !>.  E,  R,  R.  Co.  383- 

Hussey  v.  C,  R.  I.  &  P.  Ry.  Co,  :JHO- 

ACT  TO  REGUI^VTE  COMMERCE. 

Creates  a  si)ecial  tribunal  with  power  to  determine  causes  involving  a  right 
which  long  existed  at  common  law  to  recover  for  an  unreasonable  transportation 
charge.     Hussey  v.  C,  R.  I.  &  P.  Ry.  Co.  366. 

ADJACENT. 

The  word  *'  adjacent,"  as  used  in  the  act  to  modify  the  words  "  foreign  coun- 
try," would  seem  to  mean  adjacent  in  the  sense  of  the  possibility  of  substantial 
continuity  of  rails.    Lykes  S.  S.  Line  r.  Commercial  Union  et  al*  310. 

This  Commission  has  no  Jurisdiction  as  to  shipments  movlnjt:  from  i><>rtfl  of  (In* 
United  States  to  a  foreign  country  not  adjacent  when  such  shipments  are  not 
carried  by  rail,  or  by  rail  and  water,  from  an  inland  itolnt  of  origin  to  a  port  of 
transshipment.  An  inland  movement  of  exix)rt  or  iminjrt  trafSc  !«  :i  condition 
precedent  to  the  attaching  of  Jurisdiction.  CosmoiwUtan  Bhtt>ping  Co,  n 
Hamburg- American  Packet  Co.  et  al.  266. 

ADMINISTRATIVE  BODY. 

This  Commission  is  the  creature  of  statute,  and  Ita  authority  U  derived  from 
tlie  act  of  Congress  creating  the  Commission  and  the  various  amendments,  Ita 
function  is  to  administer  the  act  to  regulate  commerce  11  nd  not  to  enforce  con- 
ditions found  in  Federal  or  other  charters.    WblJe  a  violation  of  the  conditions 
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of  tli(»  nets  of  TongroHH  granting  the  riglitH  of  way  may  be  grounds  for  forfeltnp 
the  renuMly  is  in  tbo  courts,  as  it  is  not  the  province  of  this  Commission  1 
onforco  compliance  with  conditions  subsequent  found  in  railroad  charter 
Hainos  r.  i\  K.  I.  &  P.  Ky.  Co.  et  al.  214. 

Tlie  complaint  in  this  casc^  was  filed  the  day  after  certain  Interstate  rat< 
had  iMMMi  suHi)endcd  for  the  winter :  but  It  api)enred,  when  the  complaint  cam 
on  for  bearing,  tliat  the  rates  had  betm  restored,  l.'pon  objection  made  that  tt 
Commission  was  without  Jurisdiction  to  proceed  exceiit  uimn  a  new  or  amende 
ctmiplaint ;  Hvhl,  That  the  iK)int  was  not  well  taken;  and  that,  liarlng  jurisdli 
tion  when  the  complaint  came  on  to  be  heard  the  Commission,  being  an  admh 
istrative  iMHly,  ought  not  to  delay  the  hearing  uiwn  a  purely  technical  objectlo 
tliat  d(K>s  not  reach  the  merits  of  the  controversy.  Benton  Tranirit  Co.  c  B.  H. 
St.  J.  Uy.  &  L.  Co.  542. 

Act  to  regulate  commerce  cn»jites  a  si»ecial  administrative  tribunal.  Hussey  i 
C.  R.  I.  &  P.  Ry.  Co.  360. 

ADVANCES  IX  RATES. 

The  incream^s  in  the  through  rates  made  since  defendant's  amended  answer  1 
this  complaint  was  filed  are  unreasonable  and  unjust.  Through  route  and  Joii 
rates  not  in  exc<?s«  <if  the  sums  of  the  local  rates  which  were  in  effect  wlw 
such  amendiHl  answer  was  made  are  ordered.  Memphis  Freight  Bureau  r.  P 
S.  &  W.  R.  R.  Co.  et  al.  1. 

The  rates  were  low  before  the  increase,  but  having  been  established  afti 
prolong<Hl  negotiati<ms  esjiecially  for  the  puri)ose  of  i^ermltting  complainant  t 
rejich  a  i>articular  market,  and  in  preference  to  making  a  readjustment  in  son 
otlHT  dirt^ction  or  tcTritory,  and  cimiplalnant  having  adjusted  Its  businei 
thereto,  defendants  may  not  by  an  arbitrary  advance  In  those  rates  destroy  coi 
plainant's  business,  there  being  no  evidence  that' the  rates  advanced  were  1e 
than  the  cost  of  s<»rvice.  New  Albany  Furniture  Co.  v,  M.  J.  &  K.  C.  R.  B.  C 
et  al.  5JM. 

The  gnmter  i>ortion  of  the  advance  in  rates  condemned  as  unreasonable  ai 
unjust  under  the  facts  in  these  cases,  and  reparation  awarded.    Id. 

Express  rates  on  cream.    Reynolds  r.  Southern  Express  Co.  536. 

IlardwiNMl  lumlier  from  Chicago  |K>ints  to  Pacific  coast  terminals.  Burgei 
♦•t  al.  r.  rrans<M>ntinental  Freight  liureau  et  al.  COS, 

IIardw(KNl  lumber  from  Menii>his  to  New^  Orleans.    Thompson  Lumber  Ca 
r.  C.  K.  R.  Co.  ct  al.  «r>7. 

Increiis<>  in  cost  of  ojieration  Justifies  advance  of  rates;  increase  of  trafl 
requires  d<HTeas<?  of  rates.  Cattle  Raisers'  Assn.  of  Texas  t?,  M.,  K.  &  T.  R 
Co.  et  al.  41S. 

Detroit  (MuMuIcal  Works  v.  Nor.  CVnt.  Ry.  Co.  et  al.  357. 

Wyman.  Partridge  &  Co.  r.  R.  &  M.  R.  R.  et  al.  2R8. 

a<;knt. 

IVculiarly  the  duty  «>f,  to  offer  reasonable  assistance  to  shippers.     In 
Ueleas(Ml   Rates.  .VM). 

AiiREKD  VALCATION. 

If  a  rate  is  <-ondltione<l  ui)on  the  shipi)er*s  agreeing  that  the  carrier's  liab 
ity  shall  not  excce<l  a  certain  si»ecified  value,  (a)  tlie  stipulation  Is  valid  win 
lt>ss  occurs  through  causes  beyond  the  carrier's  control;  (6)  the  stlpnlatl 
is  valid,  even  when  loss  is  du(^  to  the  carrier's  negligence*  If  the  shipper  h 
hims(>lf  d(H*Iared  the  value,  exi)ressly  or  by  Implication,  the  carrier  acceptli 
tlH>  same  in  gCMHl  faith  as  the  real  value,  and  the  rate  of  frel^^t  being  fix 
in  accordance  therewith;   (c)  the  stipulation  is  void  as  against  loM  due 
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the  currier's  negligence  or  other  misconduct  if  the  specified  amount  does  not 
purport  to  be  nn  agreed  valuation,  but  has  been  fixed  arbitrarily  by  the  carrier 
without  reference  to  the  real  value;  ((f)  the  stipulation  is  void  as  against  loss 
due  to  the  carrier's  negligence  or  other  misconduct  if  the  specified  amount, 
while  puriK>rting  to  be  an  agreed  valuation,  is  in  fact  purely  fictitious  and 
represents  an  iittempt  to  limit  the  carrier's  liability  to  an  arbitrary  amount. 
In  re  Released  Rates,  550. 

A(JRICULTURAL  MACHINERY. 

Rates  on.    Minneapolis  Threshing  Machine  Co.  r.  C\,  R.  I.  ft  P.  Ry.  Co.  128. 

ALLOWANCES. 

When  rates  are  filed  and  published,  carriers  must  abide  thereby.  No  allow- 
ances of  any  kind  not  specified  in  tariffs  can  lawfully  be  paid.  La  Salle  & 
Bureau  County  R.  R.  t*.  C.  &  N.  W.  Ry.  Ca  610. 

ALL- WATER  CARRIAGE. 

Congress  has  not  sought  to  exercise  control  over  it  Cosmopolitan  Shipping 
Co.  17.  Hamburg-American  Packet  Co.  et  al.  266. 

ANTITRUST  ACT. 

Fixing  rates  by  concerted  action  leads  to  more  careful  scrutiny,  but  not  con- 
clusive of  the  unreasonableness  of  rates.  Railroad  Commission  of  Kentucky 
r.  L,  &  N.  R.  R.  Co.  et  al.  300. 

Referred  to  in  pleading.  Pittsburg  Plate  Glass  Co.  v.  P.  C.  C.  &  St  L. 
Ry.  Co.  et  al.  87. 

ARBITRARY. 

Central  Freight  Association  territory  on  all  classes  from  Henderson  above 
Evansville  rates.    Railroad  Commission  of  Kentucky  v.  L.  &  N.  B.  B.  Co.  et 

al.  300. 

(Jraln  to  New  England  from  New  York.    Banner  Milling  Co.  v.  N.  Y.  C.  &  H. 

K.  R.  R.  Co.  31. 

drain,  St.  Louis  to  Texarkana  frogi  Little  Rock.  Traffic  Bureau,  etc  of 
St.  Louis  r.  Mo.  I»ac.  Ry.  Co.  et  al.  105. 

Lincoln  Coniniercial  Club  r.  C,  R.  I.  &  P.  Ry.  Co.  et  al.  319. 

Traffic  Bureau  etc.  f.  Mo.  Pac.  Ry.  Co.  et  al.  11. 

BACK  HAUL. 

To  the  compress  where  there  is  a  higher  rate  to  destination  than  from 
origin,  the  higher  rate  usually  applies.  Chickasaw  Compress  Co.  et  al.  t\  G.  C. 
&  S.  1\  Ky.  Co.  et  al.  187. 

HANANAS. 

Kat»'s  on.  New  Orleans  to  Memphis.  Thom[>^w»u  Lumber  Co.  r.  I.  C.  R.  R. 
Co.  et  a).  (JoT. 

lYaffic.  routes,  and  rates.  Toi)eka  Banana  Dealers'  Asso.  r.  St.  U  ft  S.  F. 
K.  K.  Co.  et  al.  (;20. 

UMi. 

The  bringing  of  a  suit  in  the  United  States  circuit  court  for  the  recovery  of 
excessive  railway  charges  is  not  a  bar  to  a  subsequent  proceeding  before  this 
Commission  where  that  suit  was  dismissed  without  prejudice,  and  for  the 
reason  that  the  (Commission  had  never  passed  upon  the  reasonablenefls  of  the 
rate  involvtnl.    Haer  Rros.  Mercantile  Co.  t\  Mo.  Pac.  Ry.  Co.  et  al.  820. 

A  complaint  by  a  voluntary  association  demanding  reparation  under  general 
averments  which  do  not  name  the  meml>er8  on  whose  behalf  it  liB  filed  and  do 
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not  with  reasonable  i)articularity  8i>ecify  aud  describe  the  Bhlpments  as  to 
which  the  complaint  is  made,  does  not  operate  to  stop  the  rnnnlng  of  the 
I)eriod  of  limitation  provided  in  the  law ;  and  does  not  give  the  membeni  of  the 
association  the  ofiportunity  subsequently  to  come  In  and  take  advantage  of  the 
complaint  by  proving  up  their  shipments,  which  would  be  barred  of  relief 
ui)on  sei>arate  and  individual  complaints  if  then  filed  by  themselveflL  Mo.  & 
Kan.  Shippers'  Assn.  v.  A.,  T.  &  S.  F.  Ry.  Co.  411. 

BASING    RATE. 

Rates  from  eastern  destinations  to  Denver  are  constructed  by  adding  together 
rates  to  the  Missouri  River  and  from  the  Missoarl  River  and  applying  to  the 
resulting  base  rate  the  graduate  scale.  The  rate  upon  small  packages  thus 
obtained  is  much  less  than  the  sum  of  the  locals  upon  the  same  package  to  and 
from  the  Missouri  River  and  somewhat  less  up  to  60  ^unds  In  weight.  The 
};reat  majority  of  jmckages  handled  are  under  50  pounds;  ITeld^  That  this 
method  of  constructing  through  rates  was  not  unlawful,  for  while  the  rate  npon 
I  packages  weighing  50  itounds  and  over  would  be  somewhat  hls^  the  total 
result  was  reasonable.    Kindel  r.  Adams  Ehcpress  Co.  et  al.  475. 

Southern  points  to  Ohio  River.  Reliance  Textile  &  Dye  Works  r.  Sonthem 
Ry.   Co.  et  al.  48. 

BEER. 

A  rate  of  45  cents  applied  to  the  transportation  of  beer  flrom  Pueblo  to  Lead- 
ville,  which  is  part  of  a  through  transportation  from  St  Louis  to  LeadviUe,  Is 
excessive;  such  rate  should  not  exceed  30  cents  |)er  100  ponndo.  Reparation 
awarded.    Baer  Bros.  Mercantile  Co.  r.  Ma  Pac.  Ry.  Co.  et  al.  829. 

Mixed  carloads  with  mineral  water.  Mllwaukee-Waokesha  Brewing  Co.  v. 
C,  M.  &  St.  P.  Ry.  Co.  et  al.  28. 

BILL  OF  I^DING. 

It  is  a  mischievous  practice  for  carriers  to  publish  In  their  tarlffli  and  on 
their  bills  of  lading  rules  and  regulations  which  are  misleading,  nnmaonable, 
(»r  incaimble  of  literal  enforcement  in  a  court  of  law.  In  re  Released  Ratea 
550.  • 

The  defendants  advanced  their  through  rates  from  eastern  points  to  Chicago 
jiud  Minneapolis  3  cents  ])er  100  pounds  on  first  class  and  1}  cents  on  Rale  20, 
etc.,  and  these  new  rates  included  the  cost  of  marine  insurance.  Tlie  bill  of 
hiding  issued  did  not  show  definitely  the  rights  of  the  shippers  tliereonder; 
Ilt'UU  That  the  ndvanccHl  rates  are  unreasonable  and  should  be  reduced  nnleaa 
the  carriers  issue  bills  of  lading  making  them  responsible  for  loss  by  perils  of 
tlie  sea.    Wymau,  Partridge  &  Co.  et  al.  r.  B.  &  M.  R.  R.  et  ah  2B8. 

Exhibit  as  shipping  receipt.    I>eonard  v.  K.  C.  S.  Ry.  Co.  et  al.  673. 

I.K)cal  waybill.    Baer  Bros.  Mercantile  Co.  v.  Ma  Pac.  Ry.  Co.  et  aL  820. 

Manipulation  of  billing  in  reshipment  Traffic  Bureau,  etc^  of  St  Louis  v. 
Mo.  Pac.  Ry.  Co.  et  al.  105. 

Provisions  of,  should  be  fair  and  unambiguous  and  free  from  snsplciofi  of 
illegjility.     In  re  Released  Rates.  550. 

State  road,  by  giving  through  billing,  becomes  an  Interstate  carrier.  Ooe- 
m(>iK)litan  Shipping  Co.  r.  Hamburg-American  Packet  Co.  et  al.  206;. 

Weights,  failnro  to  correct  billing  after  ascertaining  actual  weights.  Romona 
Oolitic  Stono  Co.  r.  Vandalia  R.  R.  Co.  115. 

BIRCIL 

Value  and  rates  to  I'acific  coast.    Burgess  et  al.  r.  Transcontinental  Frel^t 

Itureau  et  al.  (W>8. 
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BLANKET  RATE. 

Coal  for  Nebraiska  i>oiuts  from  Rock  f^prlngs  and  HaDua.  Xebmtska  State 
Railway  CommlRsIon  i\  U,  P.  It,  K.  CU  340, 

General  ov«*r  territory  between  Missouri  River  and  Chicago  coxoaiou  iioltite* 
Bovalrd  SuppJy  Co,  l^  A*,  T,  &  S,  F.  Ry.  Co,  et  al,  ^). 

TraDscontinental  lines,  FlillllpS'Trawlck'Jame^;  Cik  et  al.  v^  So«  Pae.  Co. 
et  al.  644. 

Burgess  v.  TranetcontlDeDtal  Freight  Bureau  et  nL  OAS. 

BOTH  DIRECTIONS, 

Rates  not  net^ssiirily  the  Bame*  Burgess  et  aL  r,  TraDBContJnental  Freight 
Bureau  et  al.  ti6S, 

BRICK. 

Enameled  brick  and  press  brick,  description  And  rates.  Hydraulic  Press 
Brick  Co.  r.  St.  L,  &  S,  F,  It,  R.  Co.  et  al,  342. 

Paving  brick,  ratee^  ou,  from  <;a[eaburg,  III,,  aud  Kansas  points.  Lincoln 
Commercial  Club  i\  C,  R,  I,  &  P,  Vty.  Co,  et  at.  SlO. 

BRIDGE  TOLL. 

At  MemphlH  on  lumber  aud  staves.  TUotu!>so»  Lunilier  Co,  t\  I,  C,  R,  R,  Co, 
et  al.  657. 

BROOM  CORN, 
Rates  on.    Cooniee  &  McGravr  r,  C„  M.  &  St,  P,  Ry.  Co,  et  «1,  102. 

BROOMS. 

Classification  of.  Forest  City  Frelglit  Bureitu  \\  Aiiti  Arbor  R,  R,  Co,  et 
al.  109. 

BRUSHES. 

The  inclusion  of  wiie  brushes  aud  h rooms,  not  toilet  in  ca sea  in  less  than  car- 
loads, in  the  flrat  class  Is  unreasonable.  Ilefendauts  ordered  to  chiseify  surli 
brushes  and  brooms  In  the  third  class.  Foreat  City  Freight  Bureau  i\  Ann 
Arbor  R.  R.  Co.  et  al.  109. 

CABBAGE. 

Rates  on.    Chicago  &  Milwaukee  Elec.  R.  R.  v.  I.  C.  R.  R.  Co.  et  al.  20. 

C^\.BLE. 
Rates  on  roi)e  cable.     Bovalrd  Supply  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  56. 

CAMERAS. 

While  defendants'  rate  on  camera  and  camera  stands  from  St.  Louis  to  Denver 
is  high,  it  is  not  so  excessive  as  to  warrant  interference,  Merchantii*  Trafflr 
Asso.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  283. 

CANAL  AND  LAKE. 

Route,  through  rate,  Erie  Canal  to  Buffalo  and  thence  via  NreiU  I^Ifes  nnd 
rail.    Wyman,  I»artridge  &  Co.  et  al.  v.  B.  &  M.  R,  R,  et  at,  2,1-S, 

CANAL  COMPETITION. 

On  shipments  of  pyrites.  New  York  to  Buffalo,  Detroit  Chemical  Workft  t\ 
Nor.  Cent.  Ky.  Co.  et  al.  357. 

CANNED  GOODS. 

Kates  on.     Philiips-Trawick-Janies  Co.  et  al.  w  So.  Pnc,  Co.  et  al,  644- 
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OANNEL  COAU 

In  this  case  to  take  same  rate  as  l)ituiuinoii8.  Ooff-Kirby  Coal  Ck>.  et  al. 
B.  &  L.  E.  R.  R.  Co.  383. 

CAPITALIZATION. 

This  is  equally  true  of  the  capitalization  of  the  defendants  In  this  proceedii 
which  bears  no  relation  whatever  to  the  actual  investment  necessary  to  the  cc 
duct  of  the  business.    Kindel  r.  Adams  Express  Co.  et  al.  475. 
^     Atchison,  Toi>eka  &  Santa  Fe  Ry.  Co.    Cattle  Raisers*  Abso.  of  Texas  r.  M.,  i 
&  T.  Ry.  Co.  et  al.  418. 

CAR  DEI^Y. 

Increase  in  rate  not  Justified  on  account  of  delay  an  outgrowth  of  gener 

congestion  throughout  the  country.  Thompson  Lumber  Co.  et  a  I.  r.  I.  C.  R.  \ 
Co.  et  al.  (K57. 

CAR  DISTRIBUTION. 

Complaint  alleges  that  the  method  of  car  distribution  known  as  the  *'cok 
oven  basis,"  enforced  by  defendant  railway  company  In  the  Pocahontas  Fl 
Top  coal  district  in  West  Virginia,  unduly  discriminates  against  complalnai 
and  asks  that  the  so-called  '^caimcity  basis**  of  car  distribution  be  adoptei 
Held,  ui>on  all  the  facts  and  circumstances  in  the  case^  that  the  coke-oven  bac 
does  not  fairly  measure  the  relative  rights  of  the  various  operators  In  said  co 
district,  but  unduly  discriminates  against  complainant  and  operates  to  the  u 
reasonable  preference  of  other  mining  comiianies  In  the  same  field.  POwbati 
Coal  &  Coke  Co.  t\  N.  &  W.  Ry.  Co.  et  al.  00. 

Complaint  alleges  that  since  July  13,  1906,  the  Detroit  ft  Mackinac  Rallwi 
ComiMiny  has  discriminated  against  complainants  In  furnishing  cars  for  Inte 
state  shipments  of  ice  from  Tobico,  Mich.,  and  that  rates  charged  by  defendan 
on  ice  from  Tobico  to  iK>ints  in  Ohio  are  unreasonable;  Held,  under  the  clrcai 
stances  disclosed  by  the  record,  that  complainants  were  not  unduly  prejudlo 
in  their  cur  supply,  and  that  the  joint  rates  on  ice  from  Tobico  to  points  ! 
Ohio  are  not  shown  to  be  unreasonable  per  se  or  relatively.  Complaint  dl 
niisjHHl.    Wagner,  Zagelnieyer  &  Co.  r.  Det.  &  Mac.  Ry.  Co.  et  al.  160. 

The  plan  of  car  distribution  practiced  by  the  defendant  was  unduly  prefere 
tial  of  the  fuel-contract  mines,  and  resulted  In  an  unreasonable  disadvantage 
the  purely  commercial  lines.    Royal  Coal  &  Coke  Co.  v.  So.  Rj'.  Co.  440. 

In  the  matter  of  car  distribution,  where  there  is  an  Inadequate  supply  < 
coal  cars,  the  only  regulation  or  practice  in  respect  to  the  transportation  i 
coal  from  the  mines  that  is  Just,  fair,  and  reasonable  to  be  hereafter  followed 
to  allow  to  each  mine  its  fair  and  Just  i>roix>rtion  of  the  coal  cars,  estimate 
uiK)n  its  justly  ascertained  caimcity,  and  without  regard  to  whether  the  mli 
furnishes  imrtly  fuel  coal  and  partly  commercial  coal,  or  commercial  coi 
only.     Id. 

In  establishing  systems  of  car  distribution,  defendants  have  given  the  mln< 
U)cated  on  th(»ir  respective  lines  daily  tonnage  ratings,  which  ratings  are  n 
at  issue  in  this  controversy.  T'Uder  the  systems  established  each  mine 
entitleil  daily  to  such  i>ercentage  of  cars  as  its  tonnage  rating  bears  to  tl 
total  number  of  cars  available  for  distribution  for  commercial  purposes.  D 
fendants*  fuel  cars,  foreign  railway  fuel  cars,  and  prl^nte  cars  are  not  ebargi 
against  the  distributive  share  of  the  mines  to  which  they  are  assigned.  Got 
plainant  contends  that  this  plan  of  distribution  gives  to  some  mines  more  ca 
than  they  are  entitled  to  under  their  several  ratings,  and  unjustly  dlacrlmlnat 
against  it  and  other  mines  and  mine  owners.    Traer  t\  C.  &  A.  R.  B.  Go.  451. 
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Reparation  on  account  of  alleged  unjust  discrimination  of  defendant  In  not 
furnishing  complainant  with  his  proper  share  of  cars  for  shipment  of  grain 
at  Wood  River,  Nebr.,  in  November  and  December,  1006,  while  during  that 
time  coroplainant*s  competitors  at  that  station  were  favored  with  grain  cars, 
denied,  us  the  testimony  discloses  that  the  time  moitioQed  was  daring  the 
car-shortage  season,  and  that  the  business  of  complainant  and  his  competitors 
suffered  in  common  during  that  time,  and  no  undue  discrimination  in  famish- 
ing cars  by  defendant  was  satisfactorily  shown.  MacMurray  v.  U.  P.  R.  R.  CJo. 
531. 

T'se  by  some  dealers  of  the  soH»lled  "private**  hay  cars.  Ruttle  et  al.  v, 
P.  M.  R.  R.  Co.  179. 

CAR  FITTING. 

Certain  shippers  ai>plied  for  cars  to  ship  hay,  which  the  carrier,  by  reason 
of  car  shortage,  could  not  furnish  at  the  time  and  place  desired;  the  carrier 
informed  the  shipiiers  that  it  had  certain  cattle  cars  which  it  could  famish  if 
the  shippers  would  cleau  and  suitably  prepare  them  for  the  shipments  of  their 
bay  at  their  own  cost  and  expense;  the  shippers  accepted  these  cam  npon 
these  terms,  cleaned  and  prei)ared  them,  and  shipped  their  hay  therein,  and 
then  claimed  reparation  for  the  cost  and  expense  incurred  by  them;  Hel4, 
upon  the  foregoing  statement  of  fticts,  that  the  shlppera*  claim  fbr  reparation 
based  on  cost  of  prei)aring  said  cattle  cars,  be  denied  and  their  complaint  be 
dismissed.  Laning-Harrls  Coal  &  Grain  Co.  et  al.  v,  St.  U  &  S.  F.  R.  R.  Co. 
et  al.  148. 

Because  of  defendant's  insufficient  equipment  a  number  of  wom-oat  can 
no  longer  serviceable  for  interstate  movements  we  acquired  and  fitted  up  by 
certain  8bipi)ers  for  the  transportation  of  their  hay  from  local  points  on  the 
Tort  Austin  division  of  defendants  line  to  Junction  points  with  other  lines* 
where  the  hay  was  transferred  to  empty  system  cars  and  moved  forward  to 
eastern  marlcets;  Held,  that  defendant's  course  in  stopping  its  own  can  as 
well  as  the  ears  in  its  control  of  connecting  carriers,  at  such  junction  points, 
there  to  be  loaded  with  hay  from  the  "private"  cars,  instead  of  sending  them 
up  the  line  to  the  loading  i)oint8  where  all  the  shippers  might  share  in  their 
distribution,  was  to  the  detriment  and  at  the  exi>en8e  of  tlie  complainants  and 
other  independent  dealers,  and  amounted  to  a  denial  to  the  complainants  of  the 
equal  enjoyment  of  the  facilities  of  defendant  and  was  therefore  an  unlawful 
(liscrinunation.    Ruttle  et  al.  v.  P.  M.  R.  R.  Co.  179. 

False  floors  for  bananas.  Topelja  Banana  Dealers*  Asso.  i*.  St.  I^  &  S.  F. 
li.  R.  Co.  et  al.  G20. 

CARLOAD    MINIMUM. 

Avera^'e  on  nitrate  of  soda.  Ft.  Smith  Traffic  Bureau  r.  St.  I^  &  S.  F, 
U.    U.   Co.   et   al.   (m1. 

Shipments  should  he  billed  at  actual  weight.  Romona  Oolitic  Stone  Co.  r. 
C.  r.  &  L.  Ry.  Co.  5<;o. 

CAR    MILEAGE. 

Allowance  equal  to  three-fourths  of  1  cent  for  each  mile  traveled.  In  re  De- 
murrage on  Privately  Owned  Tank  Cars,  378. 

CAR    RENTAL. 
Carri<'rs  pay  each  other  50  cents  i>er  day.    Thompson  Lumber  Co.  et  al.  v, 

111.  Cent.  R.  R.  Co.  et  al.  G57. 
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CAK    REVENUE. 

Often  recognized  as  one  of  the  safest  criterions  as  to  earnlnga  ThomiMKH 
Lumber  Co.  et  al.  r.  111.  Cent.  R.  R.  Co.  et  al.  657. 

CAR  SERVICE  RULES. 

Distribution  of  cars.    Ruttle  et  al.  v,  P.  M.  R.  R.  Co.  1T9. 

Observed  by  carriers  and  shippers.  Coomes  &  McGraw  r.  C,  H.  ft  St.  P.  R; 
Co.  et  al.  392. 

Relative  privileges  of  storage  at  St  Paul  or  Minneapolis  and  Dalnth.  Com 
merdal  Club  of  Duluth  r.  Nor.  Pac.  Ry.  Co.  et  al.  288. 

CAR  SHORTAGR 

The  occui)atiou,  the  user,  and  the  consequent  reduction  of  the  avallAbli 
equipment  of  the  carrier  are  the  vital  matters  in  all  plans  of  car  distribution  ii 
times  of  shortage.    Roj-al  Coal  &  Coke  Co.  v.  So.  Ry,  Co.  440. 

Deficiency  of  equipment  of  defendant  for  font  or  five  years.  Ruttle  et  al.  t 
P.  M.  R.  R.  Co.  et  al.  170. 

Distribution  of  imiK)rtance  only  during  periods  of  sliortage.    Traer  17.  G.  ft  A 
R.  R.  Co.  et  al.  451. 
Of  September,  lOCMi. 
England  &  Co.  r.  B.  &  O.  R.  R.  Co.  614. 
MacMurray  et  al.  r.  U.  P.  R,  R.  Co.  531. 
Wagner,  Zagelmeyer  &  Co.  v.  Det.  &  Mac.  Ry.  Co.  et  al.  16(1, 

CARS  OFF  LINE. 

By  concurrence,  carriers  obligate  themselves  to  famish  cars  tor  tbrongl 
shipments.     Memphis  Freight  Bureau  r.  Ft  S.  ft  W.  R.  R.  Co.  et  aL  1. 

Carrier  may  send  equipment  from  its  line  for  the  things  that  are  essentia 
for  its  own  oi^eration.    Traer  r.  C.  &  A.  R.  R.  Co.  et  al.  461. 

Custom  for  carrier  having  long  liaul  to  supply  cars  for  throngb  shlpmenti 
Chicago  &  Milwaukee  Electric  R.  R.  r.  111.  Cent.  R.  R.  Co.  et  aL  20. 

Usual  for  carriers  to*  do  what  they  can  to  Iceep  control  of  their  own  equip 
ment.    Ruttle  et  al.  r.  P.  M.  R.  R.  Co.  170. 

(CARTAGE. 
To  coal  yard  not  on  line  of  carrier.    I^eonard  r.  K.  C  S.  Ry.  Cow  et  al.  078. 

(\VTTLE. 
Rates  on. 
Cattle  Raisers*  Assn.  of  Texas  r.  M.,  K.  &  T.  Ry.  Co.  et  al.  418. 
Morti  r.  C,  M.  &  St.  l\  Ry.  Co.  513. 

CEMENT. 
Rates  on.    I^incoln  Commercial  Club  v.  C,  R.  I.  &  P.  Ry  Co.  et  al.  810. 

(  IRCUMSTANCKS  AND  CONDITIONS. 

The  Commission  views  with  disfavor  the  maintenance  of  a  lower  rate  for  i 
longer  haul  than  for  a  shorter  one  included  witliin  the  longer,  and  tbe  clrcum 
stances  and  conditions  obtaining  at  the  more  distant  point  wliich  are  relied  upoi 
to  Justify  it  must  not  only  be  clearly  shown  to  be  snlMrtantially  dissimilar  fTon 
those  prevailing  at  the  nearer  ix>int,  but  also  to  clearly  exercise  a  potent  or  con 
trollhig  intiuence  in  making  the  lower  rate.  Bovaird  Supply  Go.  v.  A.,  T.  A  8.  F 
Ry.  Co.  et  al.  50. 

Dissimilar  circumstances  which  justify  under  section  4  a  greater  charsB  for  i 
short(M'  than  for  a  lonjrer  haul  will  also  prevent  such  rate  from  constltntlns  m 
illejral  preference  or  advantage  under  section  3.    Id. 
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Under  the  circitmstauoes  and  ooudllions  Rbt>wu  to  exist  lu  tLis  ease  tbe  Cum- 
mission  is  untibk  to  tlud  tliat  the  claaw  rates  now  Ju  oflfti.'t  for  trauKiw^rtatitm  of 
property  from  Chicago,  St.  Louis,  Omaha,  and  Ueover  to  Kl  Pa&n  Tex.,  luithily 
prejudice  Pet-os,  Tex.,  or  that  the  lower  rates  from  siith  noints  of  origin  ti>  Kl 
Paso  constitute  a  violation  of  the  fourth  section  of  the  act  aa  tbat  section  is 
construed  by  tlie  courts.  Con)|))aint  dlismim^CMl*  Pev^os  Mercantile  Co,  t\  A*t  T. 
&  S.  F.  Ry.  Co.  et  al.  173, 

Consideration  to  V*e  given  location  in  territory  liaving^  certain  raethofj  of  niie 
adjustment     Railroad  Commtssiou  of  Kentucky'  r,  r..  Jfc  N.  K.  R-  Co.  et  a  I.  30(J, 

Dissimilar  at  Ohio  River  crosBliJipa  ami  MisBiSKipid  River  common  poliJt», 
Phillips-Trawick- James  Co,  et  aL  i\  S,  I*.  Co*  et  a  I*  044. 

Existing  at  time  of  complaint,  Anthony  Wholesale  Grocery  Co,  r.  A.,  T,  k 
S.  F.  Ry.  Co,  et  al.  005, 

CLASSIFICATION  OF  FREIGHT. 

The  inclusion  of  wire  coat  hooks,  packed  in  caeeK,  when  shiT)}>ed  in  less  tlnin 
carload  lots.  In  tbc  third  class  in  Oflicial  Cla&slticatiou  tL-rrltory  is  not  ahown 
to  be  unreasouable,  and  tbe  complaint  is  dismissed.  Forest  CJty  Freigbt  Bureau 
V.  Ann  Arbor  IL  R.  Co.  et  al.  118. 

The  inclusion  by  carriers  oiierating  under  tbe  Western  Classification  of  mnUl- 
graphs,  in  casst^s  lu  lews  tlmu  carloads,  lu  double  first  class  is  unrcasonabJe.  \h*- 
fendants  ordered  to  classify  such  wnltlgraphs  as  1^  times  first  class.  Forest 
City  Freight  Bureau  r.  A,,  T.  &  S*  F.  Ry,  Co.  et  ul,  21>5* 

Beer  and  mineral  water.  Mtlwaukee- Waukesha  Brewing  Co,  i\  C.*  M.  &  St* 
P.  Ry.  Co.  et  al,  2S. 

Brick.     Hydraulic  Press  Brick  Co.  r.  Rt,  L.  &  ft.  F.  R,  R,  Co.  et  al.  342. 

Cannel  coal.    OoDf-Kirby  C<ial  Co,  r.  B.  &  U  E.  R,  R.  Co,  3S3. 

Differences  In  value  or  ei»st  of  service  do  not  in  all  caw^s  secure  cbAuge  In 
classification.     Forest  City  FrclRht  Bureau  r,  Ann  Arbor  R.  R.  Co.  et  ah  100, 

Motor  cycles.     Merchants*  Traffic  Assn,  r.  A.,  T,  &  S.  F.  Ry.  Co.  et  fli.  2S3. 

Oflicial  classificntion,  eotton  piece  and  knit  ^oods.  Johnston  &  La  H met  Pry 
<ioo<ls  Co.  et  al.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  nl-  388. 

Not  sclent  t  He  if  fcmudeil  on  distinct  ton  with  no  traiJsi>ortatlon  signifies  uc«* 
Fort  Smith  Trnfflc  Bureao  t\  St.  I..  &  S,  F.  R.  R.  Co.  et  al.  OTjl. 

CLASS  RATES. 

Forest  City  Frelpht  Bureau  r.  Ann  Arbor  R,  R.  Co,  et  si.  lOlK  118, 

Wyman,  rin'tridpc  &  Co.  et  al.  r.  B.  &  M.  R.  R.  Co.  et  al.  25S. 

Liucohi  Comujcrcial  Club  r,  C.  R.  I.  &  P.  Ry.  Co.  et  al.  3111, 

Johnston  &  Larimer  Dry  Goods  Co.  et  al.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  3S8, 

COAL. 

Clinch  Valley  field.     Raven  Re*!  Ash  Cofil  Co.  t\  N.  &  W.  Ry,  Co.  230, 

Iowa  rates.    Lincoln  Commert^ial  Club  i\  C.  R.  L  Jt  l\  Ry.  Co,  et  al.  311K 

Mining  and  car  distribution,  rowhatau  Coal  &  Coke  Co.  r.  N,  &  \\\  Ry.  Co, 
et  al.  GO. 

Rates  on  lnni[t  and  slack.    tJentry  r.  C„  R.  I.  &  1*.  Ry.  Co.  et  al.  214. 

Rcshlpment  at  Kansas  City.  I^nJiiff  Harris  Coal  &  (Jmln  Co.  et  ah  V,  Mo,  P, 
Ry.  Co.  et  ah  154. 

Aniarillo  (ina  Co.  r.  A.,  T.  &  8,  F,  By.  Co.  et  aK  S40- 

Cardiff  Coal  Co.  r.  C,  M,  6l  St.  P.  Ry,  Co.  et  al.  4^0. 

Goff-Kirby  C*>a]  Co.  et  al.  r.  B.  &  L.  E.  R.  R.  (\\  383. 

Haines  r.  (\,  R,  I.  &  P.  Ry.  Co.  et  al.  214, 

I.aninj;-IIarria  Cm)  &  (Jrain  Co.  r.  8t,  J,  k  Q,  I.  Hj.  Co.  317. 

Nebraska  Slate  Railway  Commission  i\  U,  P,  R,  U,  Co.  349. 
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COAT  HOOKS. 

Kates  on.     Forest  (Mty  Freight  Burwni  r.  Ann  Arbor  R.  R.  Co.  et  al.  118- 

COKE. 

Rates  on.    Anmrillo  Gas  Co.  r.  A..  T.  &  S.  F.  Ry.  Co.  et  al.  2*0. 


COKE  OVENS. 

As  basis  for  car  distribution, 
et  al.  GO. 


Powhatan  Coal  &  Coke  Co.  r.  N.  &  W.  Py 


COMBINATION  RATES. 

The  rate  on  cotton  piece  goods  from  certain  producing  mills  lu  the  Sout 
near-by  dye  worlds  and  from  the  dye  works  to  Chicago  is  less  than  the  comi 
tion  from  the  mill  to  the  d^e  works  of  the  complainant  at  Cincinnati  and  1 
thence  to  Chicago.  This  is  for  the  reason  that  the  rate  from  southern  mil 
Chicago  through  Cincinnati  is  less  than  that  to  Cincinnati  plus  the  local  i 
Cincinnati,  and  this  is  due  to  the  fact  that  the  rate  from  Bouthem  mills  to  Chi 
is  conii)etitive  with  that  from  New  England;  Held,  Tliat  while  the  better  co 
nation  in  favor  of  the  southern  dye  works  may  be  a  discrimination  against 
works  of  the  comi)lainant,  it  is  not,  under  all  the  circumstances,  undue 
therefore  unlawful.    ICelianco  Textile  &  Dye  Works  v.  So.  Ry.  Co.  et  al.  48. 

Where  a  discrimination  results  from  the  combination  of  a  State  and  an  ii 
state  rate,  both  established  by  the  same  carrier,  the  matter  is  not  withdr 
from  the  jurisdiction  of  this  Commission  by  the  fact  that  the  discriminatio 
produced  by  an  iniiiroiier  State  rate — certainly  not  when  the  State  rate  is  vo 
tarily  made  by  the  carrier.     Id. 

The  practice  of  inserting  obscure  and  general  clauses  in  volumlnoas  t 
IHiblicatioiis,  to  the  effect  that  where  a  combination  of  locals,  either  genera 
in  si>eciflc  instances,  will  make  a  lower  aggregate  through  rate  tlian  the  spe 
joint  through  rate  therein  stated,  the  former  will  be  used,  has  been  foum 
long  exi)erience  to  result  in  gross  misapplication  of  the  tariffs  and  In  unjust 
criminations.  I'nder  this  practice  the  individual  or  concern  whose  businec 
large  enough  to  warrant  the  employment  of  a  traffic  or  rate  expert  will  be  i 
to  secure  combinations  resulting  in  lower  aggregate  charges  than  can  be  seci 
by  the  smaller  or  occasional  shipi>er  who  is  unable  to  employ  such  an  ex 
and  who  is  reciuired  to  pay  the  Joint  through  rate  ai)pearing  on  the  fiice  of 
tariff.  It  is  self-evident  that  if  such  discriminations  are  to  be  broken  up  tl 
can  be  but  one  lawful  rate  in  effect  at  a  given  time  on  any  commodity  In 
one  direction  between  two  i)oints.  Hydraulic  Press  Brick  Co.  v.  St.  L.  &  & 
R.  R.  Co.  et  al.  342. 

The  practice  of  making  rates  from  or  to  an  exclusive  office  by  combinatioi 
the  full  l(K'al  rates  through  some  junction  iK)int  seems  to  l>e  objectionable, 
since  there  is  no  eviden(*e  in  this  case  from  which  the  effect  of  an  order  req 
ing  the  establishment  of  a  through  base  rate  and  the  application  of  the  gradi 
scale  to  that  rate  can  be  determined,  the  Commission  declines  to  interfere  at 
time  with  the  presi^nt  practice.    Kindel  r.  Adams  Express  Co.  et  al,  47S. 

Complainant  shipi>eil  2  carloads  of  bran,  milled  in  transit,  frongi  Sallna,  Ki 
to  l.ittle  R(K*k,  Ark.,  over  defendant's  direct  line  through  ColfeyTille,  and 
cliargeil  the  ])ublish(Ml  through  rate,  which  is  higher  than  an  alleged  comb 
tion  of  a  rate  on  bran  over  defendant's  line  to  Kansas  City,  Mo.,  plus  a  pro 
tional  rate  from  Kansas  City  to  Little  Rock;  Held,  Tliat  under  defends 
tariffs  there  was  no  combination  on  Kansas  City  less  than  the  through  i 
Marshall  Michel  (irain  Co.  r.  Mo.  I>ac.  Ry.  Co.  506. 

The  rate  from  Chester,  which  is  a  Joint  through  rate  established  by  the 
board  Air  Line  and  the  Chesai^eake  &  Ohio,  should  not,  however,  exceed  the 
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from  Richmond  by  the  full  amount  of  the  local  from  Chester  to  Richmond. 
Randolph  Lumber  Co.  r.  S.  A.  L.  By.  et  al.  6D1. 

Johnston  &  Larimer  Dry  Goods  Co.  et  al.  v.  A.,  T.  &  S.  F.  By.  Co.  ot  aL  888. 

Laning-Harris  Coal  &  Grain  Co.  et  al.  r.  Mo.  Pac.  By.  Co.  et  al.  154. 

Lincoln  Commercial  Club  r.  C,  B.  I.  &  P.  By.  Co.  et  al.  819. 

Paj-ne-Gardner  Co.  v.  L.  &  N.  B.  B.  Co.  638.. 

Phillips-Trawick-James  Co.  et  al.  v.  So.  Pac.  Co.  et  al.  644. 

COMMODITY  RATES. 

Carriers  making  special  efforts  to  meet  requirements  of  special  commodity 
permitted  to  maintain  higher  rates  on  goieral  trafllc.  Topeka  Banana  Dealers' 
Assn.  et  al.  r.  St.  L.  &  S.  F.  B.  B.  Co.  et  al.  620. 

State  commissions  take  into  consideration  In  fixing  rates  on  special  com- 
modities conditions  Incident  to  transportation  within  their  respectlTe  States. 
Haines  r.  C,  R.  I.  &  P.  Ry.  Co.  et  al.  214. 

COMMODITIES. 
Bananas,  New  Orleans  and  Mobile  to  Kansas  City,  etc.  620. 
Beer,  Pueblo  to  I>eadville,  origin  St.  Louis,  329. 
Beer,  mixed  C.  L.  with  mineral  water,  28. 
Bran,  Salina,  Kan&,  to  Little  Bock — through  route,  566. 
Brick,  Lincoln,  Nebr.,  compared  with  Omaha,  819. 
Brick,  enameled,  Cheltenham,  Mo.,  to  New  Iberia,  La.  842. 
Brooms,  wire,  classification  of,  109. 
Brushes,  wire,  classification  of,  109. 
Cameras  and  cycles,  St.  Louis  to  Denver,  288. 
Canned  goods  and  dried  fruit,  Pacific  coast  to  NashTllle,  644. 
Canne<l  vegetables.  Green  Bay,  Wis.,  to  Washington,  Ohio-^nlsrontlnff,  286. 
Canuel  coal  to  be  classified  with  bituminous,  383. 
Cattle,  delivery  of,  at  Chicago  stock  yards,  418. 
Cattle,  I.,eon,  Kans.,  to  Chicago,  513. 
Cement,  IJncoln,  Xebr.,  compared  with  Omaha,  319. 
Coal,  Arkansiis  and  Indian  Territory  to  Oklahoma  points,  214. 
Coal,  Cardifr,  III.— tbrouKh  routes,  460. 
Coal,  Clinch  A'alley  to  seaboard,  230. 
Coal,  Lincoln,  Nebr.,  compared  with  Omaha,  319. 
Coal,  Marion,  111.,  to  MinneaiK)lis,  Minn. — demurrage,  571. 
Coal,  Sprinjrtield,  111.,  to  I.eona,  Kans.  317. 

(Nml,  Springfield,  111.,  to  Salina  and  Kipp,  Kans.^vercharge,  154. 
Coal,  Westi)ort  via  Dodson  and  Kansas  City — switching,  573. 
Coal,  Wyoming'  to  jjoints  in  Nebraska,  349. 
Coat  books,  wire,  in  cases,  L.  C.  I^.,  classification  of,  IIS. 
Coke,  C.  L.,  Trinidad  Dist.  to  Amarillo,  Tex.  240. 
Corn,  inillinjr-in-transit  to  Ranjror  and  Lewiston,  Me.  246. 
Corn,  snapped,  Laverty,  Okla.,  to  Millieau  and  Navasota,  Tex.  46. 
Cotton  pie<'e  jroods.  New  England  to  Denver,  225. 
Cotton,  siNiboanl  to  Wichita  via  Galveston,  38«. 
Cotton,  southern  mills  to  Chicago,  48. 

Cotton  stHHl  iK)ints  on  Fort  Smith  and  Western  R.  II.  to  Memphis,  1. 
Cotton  sr«Hl,  Prague,  Okla.,  to  Warwick,  Okla.  473. 
Cotton  s<mhI,  Oklahoma  to  Little  Rock — through  routes,  243. 
Cream,  Columbia,  Tenn.,  to  Jacksonville,  Fla. — express,  536. 
Cream  and  milk,  St.  Paul,  Nebr.,  to  Denver,  131. 
Cross-ties,  Baruett  to  McAlester,  Ind.  T.  366. 


732 


IKDEJL* 


Cross-ties,  IllUiois  i>uiiitM  tmm  Nfli^LvllJis  tHrtsIwi  nf  Soutbt*ru  Itjr,  wnd 
vUIe  diTifiioD  of  liJlnoi^  Cntitrfli,  ii;* 
<*yt*o»,  St.  Louis  tu  Jieuvfr*  2S3, 
I>rt4xl  fruit  ant]  ctmuetl  goovK  TacltJc  coa«i  to  NaHbrUlf^  <^M. 

Fariii  u*at'blaery.  Dalla«i  to  KiiKWJ*  '.*lt3'— overcliarge,  las, 
Fl«h*  Ihiiu^M^  City,  Via.,  iv  i^t.  Lm»4e— cjtjxrww  mtei^  fitC* 
Friifl,  iMJobl^n  i>i^hit^  lo  Cblriigo,  Ma- 
Fruit  \\xrs,  i:lnp^f  ijreentU'^lrl,  Ind.,  to  Cuiloo  Ili>c*k,  Ark.  $D9. 
Gllflonlte,  Dragon,  Itab,  to  Muck,  tvilo,  190. 
filtif^s,  UucoUi,  Xebr^  compared  with  Otuiibn,  ftlO, 
GlaBfh  fruU  Jur^,  f.Trec^iillolt],  Intl.,  to  (*jLlic«  Itock,  Ark*  2S>8, 
Glow,  plate,  Imiwirt  rates  comimtwl  wltli  douiL^stk",  ST, 
Oritiu  fUKl  pnKlitctM.  ItnfTuht  to  New  EngJuntJ  polntt^  31,  ^1,  33^  39.  40. 
Grain  and  i>i»dnote,  St*  Louis  to  Little  Rock,  roduoed*  11* 
Hardw^ood  luiuben  «i!*teni  |x>lnta  to  ['aoltic  t'Otist,  titi^. 
Ha^dw\>^K3  lumber,  Menjplils  to  New  Orleuns,  05T. 
Hay,  Kansas  City  to  Cai>e  (tlrardeau  ttirou|?h  Kansas,  ITiZ. 
Iron  ore,  ground,  Clilcogo  to  Pacific  coast,  409. 
Iron  ijyrites,  luland  r*ite  from  Baltimore  to  l><?troJt*  35t, 
Iron  pyrites,  Inland  rate  frtmi  New^  York  to  Detroit,  363^ 
Knit  goods,  seaboard  to  WicJilta  via  Galveston,  388, 
Live  tiogs,  lIlsMoiiri  lliver  to  Seattle,  501, 
Lumber,  Boardmau,  N.  C\,  to  SebuylkKI  Haven  aDd  Pott^fvltl^  Pa,,  5ZL 
Lumber,  Cbeftter,  Va»,  to  Columbus,  Ohio,  001, 
Lumber,  hardworxl,  ejisteru  i>olnts  to  raclflo  coaet,  tJ68, 
Lumber*  hardwood*  Memi>tila  to  Now  Orleaue,  tl57, 
Liunlier,  latti,  and  sbliiglcji,  Afibland,  Tex.,  to  Nnah*  Oklft,  171. 
Lumber,  Lincoln  com im  red  with  Omaba,  319, 
Lumber*  Missouri  points  to  Ran sas  City — awitcLlutr  chargeik  534, 
Lumber,  walnut,  Oklahoma  City  to  GaJveston  for  es:i»ort,  *\Z. 
Manure*  Washingtou,  D,  Ci  to  Olendale,  Md.  52ti* 
Masurlte,  classification  of*  405, 
Milk  and  cream,  St.  l?atil,  Nebr,,  to  Denver^  131. 
Mineral  water  aud  beer  iu  mixed  carU^ads,  28. 
Motorcycles,  St,  Ivouls  to  Denver,  283, 
Multigrapbs  in  cases,  L,  C.  L.,  Western  CLawlfication,  295, 
Nitrate  of  soda,  New  Orleans  to  Fort  Smith,  651* 
Oranges,  St*  Petersburi^',  Fla,*  to  Atlanta,  529. 
pHviug  stone  blocks,  Lltborda,  Ca.,  to  Clilcago,  401, 
Plate  glass,  imiK>rt  rattw  CN^mitfired  wltb  dtmjcwtic,  87. 
Potatoes,  Wautoma,  ^i^,  to  Sprlti;:t)cUl  Mo.— mUmtitlng,  1^7, 
I*ulp  wiH>d  to  and  pajfcr  fi'om  Hbli^elandtn  Wis.  683, 
Rice,  Lincoln  compared  with  Omaha,  319, 
Rice  and  augur,  Texas  and  1  Louisiana  to  Antbon)',  Kaus.  fJOH. 
Roi>e,  Cp  L,,  San  Francisco  to  Independence,  Kauj*.  Sfi, 
Rye,  storage  and  Insurance  at  Kest  Fairport,  Oblo,  614, 
Salt,  Lincoln  compar^^il  with  Omaba,  310, 
S^b  Ingles*  Asbland,  Tex.,  to  Nasb,  Ofcla,  171, 
Stable  manure,  Waabin^oti  to  Ulendaie,  &Id.  52U, 
Rtone  at  ascertained  weights^  115,  fiOP, 
Sujmr,  Linc*)ln  cou(r>flrcd  with  Omaba,  310, 
Sugar,  New  Orlcwns  to  Oallatln*  Tenn,  ri% 
Tlt?B,  mtlroad,  Burnett  to  McAiestar,  Ind,  T,  IMSfl, 
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Ties,  Illinois  jx)luts  from  NasbvlUo  division  of  S^mtheru   Uy 
poiuts  from  Nnabvttle  dJvlsiou  of  IIHuoIb  Central.  Id. 
Walnut  lumber*  Oklahouia  City  to  t;«lveBtou  ^>r  exiK>rt,  4^* 
Water,  miut*nil,  iu  mixed  C  U  witb  beer,  aS. 
Wire  bruKUes  oud  bn>oins,  eluasificatlou  of,  100, 
Wire  coat  b*:>oks  lu  cases,  L.  C,  L,,  clAssldcatlou  of,  US- 
Wood,  MlsBoari  points  to  Kaams  City — awltchlD^  charses.  634- 

COMMON  ARRANGEMENT  OR  CONTROL. 

Applies   only    to    trnnsiKirtntiou    [mrtly    by   nillrotul    uiul    imrtiy    by    water. 
Leonard  v.  K.  t\  8.  Ry.  Co,  et  aL  B73. 
Baer  Bros.  Mercantile  Co.  v.  Mo.  Pac.  Ry,  C<*.  et  nl  32iL 

COMMON  LAW, 

Authoritj'  to  administer  remedies  Incidentally  to  couimoti-lftw  rlgbls  rtrisp 
within  the  State  at  a  time  when  the  territorial  9tati:(3  obtained  mu^t  devolvu 
upon  the  State  courts.     Hui»sey  v.  C,  R.  L  &  P.  Ry.  Ci>,  Sm, 

Elsablishment  by  connecting  carriers  of  through  routes  and  Joint  rates  funda* 
mentally  a  matter  of  contract  Cardiff  Coal  Co.  t\  C,  M.  Jt  St,  i*.  Ry,  Co.  et 
ul.  460. 

In  absence  of  agreement,  carrier's  liability  governed  by  the  ordinarj^  common* 
law  rule.     In  re  Released  Rates,  550. 

Payment  votnn tartly  made  with  fait  knowledge  ctmld  not  lie  recovered.  Baer 
Bros.  Mercantile  Co.  v.  Mo.  Pac.  Ry,  Co.  et  al.  32d. 

COMPETITION. 

The  proviso  lu  section  15  of  the  amended  law  limiting  the  power  of  the  Com^ 
mission  to  estubllBh  through  routes  and  Joint  rates  to  cases  where  ''no  reason- 
able or  satisfactory  through  route  exists  "  was  not  intended  to  alTord  a  menus 
by  which  new  lines,  with  the  aid  of  the  Commission,  nmy  profitably  force  their 
way  into  shipping  districts  built  up  and  already  well  served  by  older  Hues,  and 
thus  seize  and  divide  with  the  latter  such  tnifflc  as  may  be  offered  for  move^ 
meat.  The  j>urjKJSe  of  the  clause  was  to  afford  relief  to  shipping  c*:^mmunltie» 
iiud  uot  to  aid  carrierH  to  acquire  strategic  advantuges  In  their  contests  with 
one  another.     Chicago  &  Milwaukee  Eiet^tric  R.  It.  Co.  r,  I,  C.  R.  ft.  Co,  et  al.  3tK 

A  rate  to  one  |)olut  that  doe^not  i^ermlt  of  dlsadvnntageous  competition  from 
a  iK)iut  beyond  enjoying  a  lower  rate  does  not  create  unreusomible  prejudice  as  to 
the  one  or  give  undue  preference . to  the  other.  Bovalrd  Supply  Co.  v.  A.,  T.  Sl 
S.  F.  Ity.  Co.  et  a  I,  50. 

Competition  in  commotlities  alone,  at  the  nearer  point,  will  not  mal^e  the  cir- 
cumstances tbi-'re  Rubstantiaily  similar  to  those  at  the  farther  itoJnt  where  the 
other  competitive  inflnences  aud  conditions  also  prevail.     Id, 

In  considering  the  qut^stion  of  alleged  unjust  discrimination  In  favor  of  shit»- 
I>ers  of  imitort  phUe  glass  movjug  from  the  ports  of  entry  in  this  and  adjacent 
foreign  countries  to  Interior  American  destinations,  nnd  a^sainst  domestic  slilp- 
ments  between  |H>ints  in  the  United  States,  It  is  the  duty  of  the  Otuumlaslon  to 
look  to  the  circumstances  and  couditlons  affecting  the  matters  in  vol  veil,  not  only 
iu  this  country,  but  in  the  entire  field  of  commercet  here  and  abrond.  It  is  well 
settled  by  the  highest  Judicial  authority  that  the  existence  and  effectiveness  of 
comi)etition  between  carriers,  wbetlier  by  mil  or  watvr,  whether  subject  to  the 
Federal  act  of  regulation  or  not,  and  competition  of  markets,  or  the  absetu-e  of 
such  competition,  are,  among  other  things,  pertinent  to  the  question  of  similarity 
of  circumstances  and  conditions,  and  as  to  whether  the  discrimination  rr  a:- 
plained  of  and  shown  Is  or  is  not  undue  or  unreasonable.  Pittsburg  Pla*e 
Glass  Co.  i".  P.,  C„  C,  &  St,  L.  Uy.  Co.  et  ttl,  ST. 
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Ah  held  in  numerous  decisions  of  the  Supreme  Court,  It  Is  neither  reqnirc 
law  nor  Just  that  the  rates  of  a  carrier  on  traffic  subject  to  intense  compet 
shall  mark  the  limit  or  measure  of  its  rates  on  traffic  not  subject  to  such 
I>etitloii.  HeiiiK  bound  to  consider  the  more  intense  comiietition  to  whlcli 
trausi>ortation  of  the  foreign  product  is  subject  as  one  of  the  *'  cfrcamsta 
and  conditions  **  affecting  the  relative  adjustment  of  rates,  the  Commission 
not,  solely  ui)on  the  basis  afforded  by  a  comimrison  of  the  inland  proportio 
the  through  rate  from  the  foreign  point  of  origin  with  the  rate  applylnj 
domestic  shipments  of  plate  glass  in  this  country,  condemn  the  latter  as  m 
sonable  or  unjustly  discriminatory.  As  rates  applying  on  domestic  shlpm 
of  plate  glass  between  ix>ints  in  this  country  were  challenged  mainly  on 
ground  of  unjust  discrimination  and  not  on  account  of  their  unreasonable 
prr  Mc,  and  as  there  is  no  basis  in  the  record  of  the  case  as  presented  fc 
determination  as  to  whether  these  rates  are  or  are  not  Just  and  reasonable 
th(»mselves,  the  complaint  is  dismissed  without  prejudice.    Id. 

A  carrier  may  in  its  own  interest,  if  it  so  desires,  carry  for  a  longer  dtstt 
over  its  own  line  than  would  be  necessary  if  carried  between  the  same  po 
over  the  line  of  its  comi>etitor,  in  order  to  obtain  a  imrtlon  of  the  competi 
business,  uikmi  terms  that  will  afford  some  profit.  It  does  not  necessarily  foil 
however,  that  a  carrier  in  competing  for  traffic  in  this  way  thereby  subji 
itself  to  an  order  compelling  it  to  do  so.  Hydraulic  Press  Brick  Go.  v.  St.  I 
S.  F.  R.  R.  Co.  et  al.  342. 

Within  certain  limits  express  rates  and  freight  rates  compete,  and  to  t 
extent  express  rates  should  be  established  with  reference  to  freight  m 
Kiudel  r.  Adams  Express  Co.  et  al.  475. 

Complainant  finding  that  comi)etitive  manuf^cturtog  points  In  similar  te 
tory  had  rate  adjustments  which  gave  such  points  an  advantage  over  ci 
plainant  in  nearly  every  available  market  sought,  at  the  hands  of  def^ndai 
a  rate  adjustment  that  would  permit  it  to  ^ter  Eastern  markets.  Afte 
year  of  negotiation,  rates  were  so  adjusted  and  complainant  changed  its  i 
terns,  methods,  etc.,  at  considerable  ex|)ense  in  order  to  manufacture  for 
market  so  o|»eued  to  it.  New  Albany  Furniture  Co.  r.  M.  J.  &  K.  C  R.  B. 
et  al.  504. 

(V)al  markets  of  central  West.  Cardiff  Coal  Co.  i%  C,  M.  &  St  P.  : 
Co.  et  al.  4ri0. 

C^onditions  at  St.  I^ouis  and  Kansas  City.    The  Traffic  Bureau,  etc.,  of 
Louis  r.  Mo.  Pac.  Ry.  Co.  et  al.  11. 

Grain  at  Kansas  City.    Miller  Walnut  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  aL 

IlardwcKMl  lumber  at  Pacific  coast.  Burgess  et  al.  r.  Transcontinental  Freij 
Bureau  et  al.  008. 

Intermediate  iwints.     Bovaird  Supply  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al. 

Jobhlnp  gcMHls,  Missouri  River  territory  and  to  Pacific  coast  Wyman,  P 
t ridge  &  Co.  r.  B.  &  M.  R.  R.  Co.  et  al.  2.58. 

Longer  distance  point.  Railroad  Commission  of  Kentucky  v.  Li.  ft  N.  R. 
Co.  et  al.  300. 

Making  dissimilar  conditions.    Randolph  Lumber  Co.  v,  S.  A.  L.  Ry.  et  al.  C 

Milling  spring  wheat.    Banner  Milling  Co.  v.  N.  Y.  G.  &  H.  R.  R.  R.  Co.  81 

Other  carriers  at  longer  distance  points  may  justlfjr  lower  rates.  Pe 
Mercantile  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  173. 

Sugar  from  New  Orleans  to  Iioulsville  controlled  by  St  Ix>nls  and  8a| 
producing  points  on  the  Atlantic  seaboard.  I»ayne-Gardner  Co.  f .  li.  ft  N.  R, 
Co.  VtDH. 

Tnder  milling  in  transit  rates.    Quimby  et  al.  17.  Maine  Cent  R.  R. 
et  al.  240. 
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Universally  considered  by  railways  in  the  rates  which  they  make  Johnston 
&  Larimer  Dry  Goods  Co.  et  al.  r.  A.,  T.  &  S.  F.  Ry.  CJo.  et  al.  888. 

Via  old  ^nd  new  lines  from  southern  points  of  production  and  through  Qnlf 
ports.    Anthony  Wholesale  Grocery  Co.  v.  A«,  T.  &  S.  F.  Ry.  Ca  et  al.  006. 

COMPRESS,  COTTON. 

Complainants,  owning  cotton  compresses  at  Ardmore  and  Pauls  Vall^,  Okla., 
respectively,  allege  that  the  practice  of  defendants  whereby  cotton  originating 
at  points  north  of  Ardmore  and  Pauls  Valley  is  carried  by  those  points  to 
Gainesville,  Tex.,  for  compression,  while  cotton  originating  at  points  south  of 
Gainesville  is  not  permitted  to  be  carried  north  through  Gainesville  to  Ard- 
more and  Pauls  Valley  for  compression,  results  in  unjust  discrimination  against 
complainants ;  and  ask  that  this  Commission  establish  a  rule  requiring  defend- 
ants to  have  all  cotton  compressed  by  the  compress  nearest  the  point  of  origin. 
Chickasaw  Compress  Co.  v,  G.,  C.  &  S.  F.  Ry.  Co.  et  al.  187. 

CONCESSIONS. 

Complaint  is  made  of  a  general  special  rate  of  $2  on  milk  and  cream  from 
St.  Paul,  Nebr.,  to  Denver,  Colo.,  lawfully  in  force  only  because  of  inadvertent 
omission  of  defendant  to  file  its  mileage  scale  of  milk  and  cream  rates  under 
which  the  lawful  rate  between  these  points  would  have  been  58  coits.  After 
this  complaint  was  brought  defendant  filed  on  short  notice  mileage  tariff  naming 
the  58-ceut  rate.  This  being  satisfactory  to  the  parties  it  was  stipulated  on  the 
hearing  that  the  complaint  might  be  dismissed.  In  making  the  stipulation  effect- 
ive the  Commission  orders  the  maintenance  of  the  68-cent  rate  for  a  period  of 
not  less  than  two  years,  but  holds  the  case  under  further  advisement  fbr  pur- 
I)oses  stated  in  the  opinion.    Merchants*  Trafllc  Assn.  v.  Pacific  Bzpress  Co.  181. 

Defendant,  having  satisfied  the  claim  and  changed  the  rate  complained  of^  is 
ordered  to  keep  present  rate  on  snapped  com  in  effect  for  two  years.  Ocfaeltree 
Grain  Co.  v,  C,  R.  I.  &  P.  Ry.  Co.  238. 

Rei)a ration,  in  the  case  of  a  through  shipment  upon  which  the  rate  charged 
was  made  up  of  a  joint  rate  to  the  gateway  plus  the  local  rate  of  the  delivering 
carrier,  which  local  rate  alone  is  alleged  to  be  unreasonable,  will  be  awarded 
where  the  delivering  carrier,  within  a  reasonable  time  after  the  shipment 
moved,  put  in  eflFect  a  rate  conceded  by  the  complainant  to  be  reasonable  and 
stipulated  that  an  order  of  reparation  be  directed  against  It  alone.  American 
Grocer  Co.  v.  T.,  C,  C.  &  St.  L.  Ry.  Co.  et  al.  203. 

The  complaint  having  been  siitisfled  by  the  restoration  of  the  rate  previously 
in  force  and  the  withdrawal  of  the  rate  complained  of  by  tariff  duly  filed,  is,  on 
application  of  con)i)lainants,  dismissed.  Bunch  Co.  et  al.  t\  C,  R.  I.  &  P.  Ry. 
Co.  et  a  I.  377. 

By  defendant  at  bearing.  Winter's  Metallic  Paint  Co.  t\  A.,  T.  &  S.  F.  Ry.  Co. 
et  al.  4(.WK 

Division  (►f  joint  rates.  La  Salle  &  Bureau  County  R.  R.  Co.  v.  C.  &  N.  W. 
Uy.  Co.  (;10. 

rassenjrer  facilities.     I^wis  et  al.  r.  C,  R.  I.  &  P.  Ry.  Co.  138. 

Kates  on  bicycles.    Merchants'  traffic  Asso.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  288. 

Kates  on  pyrites. 
Detroit  Chemical  Works  i;.  Nor.  Cent.  Ry.  Co.  et  al.  357. 
Detroit  Chemical  Works  v.  Erie  R.  R.  Co.  et  al.  363. 

Kates  on  stable  manure.     White  Water  Farms  Co.  t?.  P.  B.  &  W.  R.  R.  Co.  62t;. 

Kates  on  wood  pulp.    Rhlnelander  Paper  Co.  v.  N.  P.  Ry.  Co.  et  al.  633. 

Kefrigeration  rates.    Fain  &  Stamps  v,  A.  C.  L.  R.  R.  Co.  et  al.  629. 
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liefltoration  of  old  rate. 
Ocheltree  Grain  Co.  r.  St.  I..  &  S.  F.  R.  K.  CJo.  46. 
North  Bros.  r.  St.  I..  &  S.  F.  R.  R.  Co.  162. 
Subsequ^t  to  hearing,  In  cream  rates.    Reynolds  i;.  Sontbem  Express 
536. 

CONDITIONAL  RATES. 

If  a  rate  is  conditioned  upon  the  shipper's  agreeing  that  the  carrler^s  IlabI 
shall  not  exceed  a  certain  si>ecifled  value,  (a)  the  stipulation  is  valid  when 
occurs  through  causes  beyond  the  carrier's  control ;  (b)  the  stipulation  Is  n 
oven  when  loss  is  due  to  the  carrier's  negligence,  if  the  shipper  baa  himself 
clared  the  value,  expressly  or  by  implication,  the  carrier  aoceptinif  the  sami 
good  faith  as  the  real  value,  and  the  rate  of  freight  being  fixed  in  accorda 
therewith ;  (c)  the  stipulation  is  void  as  against  loss  due  to  the  carrier's  ne 
gence  or  other  misconduct  if  the  specified  amount  does  not  purport  to  be 
agreed  valuation,  but  has  been  fixed  arbitrarily  by  the  carrier  without  refere 
to  the  real  value;  (d)  the  stipulation  is  void  as  against  loss  due  to  the  carri< 
negligence  or  other  misconduct  of  the  specified  amount,  while  purporting  to 
an  agreed  valuation,  is  in  fact  purely  fictitious  and  represents  an  attempt 
limit  the  carrier's  liability  to  an  arbitrary  amount    In  re  Released  Bates,  S 

CONGRESS. 

Conditions  of  right  of  way  granted  in  Territories.  Haines  17.  (X*  B.  I.  ft 
Ry.  Co.  et  al.  214. 

Never  intended  to  authorize  postponemoit  of  effective  date  of  Hours 
Service  law.    Re  Elxtension  of  Hours  of  Service  law,  140l 

I'ower  of,  to  regulate  commerce.    Leonard  i7.  K.  G.  S«  Ry.  Co.  et  aL  078. 

Baor  Bros.  Mercantile  Co.  t'.  Mo.  Pac.  Ry.  Co.  et  aL  320. 

CONNECTING  LINES. 

A  rail  carrier  may  control,  or  connect  with,  a  line  of  steamships  ^^e^er^ 
foreign  commerce,  with  which  it  may  interchange  business  as  treeHj  as  wl 
another  rail  carrier,  and  it  may  quote  a  combined  rate  for  the  through  mo^ 
meat,  the  agent  of  the  railroad  company  acting  as  the  agent  of  the  steamsl 
comi>any  in  so  doing.  Cosmopolitan  Shipping  Co.  v,  Hamburg-American  PlSGl 
Co.  et  al.  266. 

Fraudulent  practices  against  connections  in  billing.  Re  Rates»  Practfoes^  el 
of  Carriers  Subject  to  Act,  212. 

Relations  to,  in  the  handling  of  through  freight  Baer  Bros.  Mercantile  i 
v.  Mo.  P.  Ry.  Co.  et  al.  320. 

CONTRACT. 

The  carrier  must  be  free  to  contract  for  the  total  output  of  a  mine,  if 
so  desires;  or  it  may  contract  for  any  part  thereof  less  than  the  whole;  and 
is  entitled  to  get  its  fuel  first.  If,  however,  a  mine  contracts  to  fumlA  onl] 
part  of  its  output  to  the  carrier  for  fuel,  and  if  the  filling  of  its  contract  w 
the  carrier  calls  for  its  full  i>ro  rata  of  cars,  or  more,  then  it  should  recelTe 
other  cnrs  for  commercial  shipments.  If  such  a  mine  in  filling  its'  contract 
supply  fuel  coal  does  not  exhaust  its  equitable  pro  rata  of  cam^  then  ci 
Bhould  be  given  it  for  commercial  shipments  sufficient  to  complete  its  full  ] 
rata  share  of  all  available  cars.  Royal  Coal  &  Coke  Go.  v.  Soottieni  Bj.  ' 
440. 

Carriers.    Rhinelander  Paper  Co.  t?.  N.  Pac.  Ry.  Co.  et  al.  638. 

Carriers*  right  to  contract  for  fuel.    Traer  t?.  0.  &  A.  B.  B.  CkK  et  aL  451. 


INDEX.  737 

Coal  producer's  contract.  PowUatan  Cowl  &  Cokt*  Co-  r.  X.  &  \V.  Ry.  Co. 
et  al.  69. 

Common-law  ttj^lit  of  carriers  to  contract  freely  not  HBSimied  to  be  tnlieu 
away  by  the  act*  CoBiuoi>olitnn  Stiip|)lng  Co.  i\  HaDibiirg-Americaa  Packet 
Co.  et  al.  266. 

Express  companies  tnay  lie  Inqnln^l  liito<  Kliidel  i\  Aclama  Express  Oo,  et 
al.  475. 

Shippers  as  to  carriage  of  grain,     England  Sl  Co.  i\  R.  &  O.  R.  R.  Co.  614. 

Shipper  as  to  liability.     Tu  the  Matter  of  Released  Rates.  550, 

To  locate  and  inalutuiti  statlou.    Etldletuan  et  a  I.  r.  Mid.  Val.  R.  IL  Co.  1U3. 

CORN. 

Previous  to  December  t2,  1006,  defendant's  rate  on  snapped  com  from  Lav- 
erty,  Okla.,  to  Milllcan,  Tex.,  and  from  Laverty,  Ok  la.,  to  Navasota.  Tej„  hnd 
been  for  a  long  time  29  cents  i)er  100  iK>tmds,  but  by  tariff  effective  «ix»n  that 
date  the  rate  was  adviinced  to  3^i  cents  i»er  100  t^ounds.  This  advanced  rate 
was  continued  in  t^lTect  until  February  17,  1£K>7*  when  It  was  reilnced  to  the 
former  rate,  where  it  stands  To-day.  Upon  that  statement  we  mnst  hold  that 
the  rate  charged  c^impUUnant  was  excesstve.  The  fact  that  the  defendant  bad 
for  some  time  maintained  a  rate  of  20  cents  and  has  »[t\ce  reduced  Its  rate  to 
the  same  figure  Is  in  the  nature  of  (in  admission  u|>on  its  t^art  ttiat  this  rate  Ik 
a  fair  one,  unless  explained.  Keitfi ration  allowed.  Ocheltree  Grain  Co.  i\ 
St.  L.  &  S.  F.  R.  R.  Co.  4G. 

Meal  under  milUngln-translt  arrangement  Qulmby  et  al.  i\  Maine  Centra  I 
R.  R.  Co.  et  al.  246. 

Moves  greater  part  of  year,  Memphis  Freight  Bureau  r.  Ft.  S.  &  W,  R.  U, 
Co.  et  al.  1. 

C.  I.  F.     (COST.  IXSURANCK  AXD  FREIGHT.) 
Lykes  Steamship  Line  i\  Commercial  Union  et  al*  310, 

CH)ST  OF  MINING  COAU 

Raven  Red  Ash  Coal  Co.  et  al.  v.  N.  &  W.  Ry.  Co.  230. 
Goff-Kirby  Coal  Co.  r.  B.  &  L.  E.  R.  R.  Co.  383. 

COST  OF  PRODUCTION. 

Of  ninltigraphs.  Forest  City  Freight  Bureau  v.  A.,  T.  &  S.  F.  By.  Co.  et  al. 
205. 

It.  K.  Com.  Ky.  v.  L.  &  N.  R.  R.  Ca  et  al.  300. 

^'OST  OF  ROAD. 

American  Asphalt  Asso.  v,  Uintah  Ry.  Co.  196. 

Cattle  Raisers'  Asso.  of  Texas  v.  M.  K.  A  T.  Ry.  Co.  et  al,  418- 

COST    OF    SERVICE. 

Buffalo  to  Atlantic  ports.    Washburn-Crosby  Co,  i\  Pa.  R.  R,  Co*  40, 

Cotton  piece  goods  to  Wichita.  Johnst<tTi  &  T41  rimer  Dry  Goods  Co,  et  al  r. 
A.,  T.  &  S.  F.  Ry.  co.  et  al.  388. 

Decreases  in  proi)ortion  to  volume.  Raliroad  Commissi  on  of  Kentucky  i\  L, 
&  X.  R.  R.  Co.  et  al.  300. 

Decreases  with  increased  capacity  of  ecintpmeot.  Thompson  Lumber  Co.  *»t 
al.  r.  I.  C.  R.  R.  Co.  et  al.  657. 

Determining  rate.    American  Asphalt  Asso.  n  Uintah  Ry.  Co.  106, 

Express  business.     Kindel  v.  Adams  Express  Co.  et  al,  475, 

Express  charges.    Reynolds  v.  Southern  Exfiresw  Co.  536. 

Furniture.     Advances  In  rates  beyond,  condemned. 

New  Albany  Furniture  Co.  v.  M.  J.  &  K.  C,  R.  R*  Co,  et  al.  5&4, 
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Hardwood  west  comi)are<l  with  soft  woo<l  east.  Burgefls  et  al.  t?.  Transc 
tlnental  Freight  Bureau  et  al.  068. 

Joint  compared  with  local  rates.  Randolph  Lumber  Co.  t?.  S.  A.  Li.  i 
et  al.  601. 

Lumber  to  Galveston.    Miller  Walnut  Ck>.  v.  A.,  T.  &  S.  F.  By.  ca  et  aL  4£ 

Rate  on  cotton  i)iece  goods.  Merchants*  Traffic  Asso.  v,  N.  Y.,  N.  H.  & 
R.  R.  Co.  et  al.  225. 

Relative,  Chicago  and  St.  Louis.  Wyman,  Partridge  &  Ca  t?.  B.  ft  M.  B. 
Co.  et  al.  258. 

Tninsi)ortation  of  bananas.  Topeka  Banana  Dealers*  Assa  17.  St.  L.  ft 
F.  R.  R.  Co.  et  al.  020 

Trausi)ortation  of  cannel  coal.  Goff-Kirby  Coal  Co.  v.  B.  ft  L.  EL  B, 
Co.  383. 

Transix)rtatiou  of  cattle.  Cattle  Raisers'  Asso.  of  Texas  r.  M.  K.  ft  T»  ] 
Co.  et  al.  418. 

Transportation  of  coal.  Raven  Red  Ash  Coal  Co.  et  al.  v,  N.  ft  W.  ! 
Co.  230. 

Tran8iK)rtation  of  explosives.  Masurite  Explosive  Co.  17.  P.  ft  L.  E.  R.  B. 
et  al.  405. 

COTTON. 

Carload  values  compared  with  lumber.  Thompson  Lumber  Co.  et  al.  v,  I. 
R.  R.  Co.  et  al.  057. 

Commission  can  not  order  compression  at  nearest  compreBB.  Gbickai 
Compress  Co.  et  al.  v.  G.,  C.  &  S.  F.  Ry.  Co.  et  al.  187. 

Originally  all  spun  in  the  north.  Reliance  Textile  &  Dye  Works  v,  Sontb 
Ry.  Co.  et  al.  48. 

COTTON  GOODS. 

Complaint  alleges  that  the  all-rail  rate  on  cotton  piece  goods  from  K 
England  i>oints  to  Denver,  Colo.,  of  $1.70  per  100  pounds,  in  any  quantity, 
unreasonable,  and  prays  that  Denver  be  accorded  a  carload  rate  on  such  < 
t(m  fabrics ;  Held,  uiK)n  consideration  of  the  testimony  and  argument,  that 
application  for  a  carload  rating  be  denied,  but  that  the  $1.79  rate  Is  excess 
and  should  not  exceed  $1.50.  As  no  order  can  properly  be  made  upon  t 
record,  complaint  diHmissed.  Merchants*  TrafQc  Asso.  r.  N.  Y.,  N.  H.  ft 
R.  R.  Co.  et  al.  225. 

Rates  on  cotton  i)lece  goods  from  Atlantic  seaboard  territory  to  WlchJ 
Kans.,  via  Galveston,  Tex.,  should  not  exceed  $1.25  i)er  100  pounds.  This  i 
ognizes  a  differential  of  32  cents  against  Wichita,  which  under  normal  coi 
tions  and  niK)n  the  premMJt  basis  of  rates  ought  not  to  be  exceeded.  Johns 
&  I^riiner  Dry  0(kkIk  Co.  et  al.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  388. 

Companni  with  lumber.  Burgess  et  al.  v.  Transcontinental  Freight  Bun 
et  al.  (MW. 

rrac'tically  none  manufactured  in  western  section.  Chickasaw  Compress 
et  al.  r.  G.,  C.  &  S.  F.  Ry.  Co.  et  al.  187. 

Rates  on,  from  southern  mills  to  Chicago  via  dye  worlu.  BeUanoe  Texi 
&  Dye  Works  r.  Southern  Ry.  Co.  et  al.  48. 

COTTON  MOVEMENT. 

The  ni()ven)ent  of  cotton  from  points  in  Texas  northwardly  for  oompresi 
at  Ardmore  and  Pauls  Valley  from  as  far  south  of  Gainesville  as  cotton  n 
l)e  m()V(Hl  to  (lUinesvillH  from  points  north  of  Ardmore  and  Pauls  Val 
would  not  i>e  afre<-te<l  unless  the  rates  from  such  points  of  origin  slunild 
I  protected,  irrespective  of  whether  or  not  a  higher  rate  is  in  effect  tram  the  o 


INDEX.  789 

press  point,  and  to  require  this  would  be  to  entirely  dlsr^sard  tlie  back  baul 
and  the  added  expense  Incident  thereto.  The  movem^it  of  cotton  is  almo«t 
entirely  southward  from  all  points  located  on  defendants'  lines,  and  cotton 
originating  at  ])oints  north  of  Ardmore  and  Pauls  Valley  naturally  moyes 
through  Gainesville  when  tranq[K>rted  by  defaidants.  To  require  the  defend- 
ants to  haul  cotton  northwardly  through  Gainesville  for  compresBion  at  Aid- 
more  and  Pauls  Valley,  and  to  protect  on  such  shipments  rates  not  higher  than 
those  in  effect  from  points  of  origin  to  ultimate  destination,  where  such  cotton 
must  be  ultimately  hauled  Imck  through  Gainesville  to  southern  ports,  would 
not  be  Justified  upon  the  record.  Held,  under  the  circumstances  and  conditions 
shown  to  exist  in  these  cases,  that  the  discrimination  complained  of  is  not 
nudua  Complaints  dismissed.  Chickasaw  Compress  Co.  t;.  Q.,  C  &  8.  F.  By. 
Co.  et  al.  187. 

COTTON  SEED. 
Rates  on. 
Memphis  Freight  Bureau  v.  Ft.  S.  &  W.  R.  R.  Co.  et  al.  1. 
Merchants*  Freight  Bureau  of  Little  Rock  v.  Midland  Valley  R.  B.  Co. 

et  al.  243. 
Chandler  Cotton  Oil  Co.  v.  Ft  S.  &  W.  R.  R.  Co.  478. 

CREAM. 
Rates  on.    Reynolds  v.  Southern  Express  Co.  636 
Merchants*  Traffic  Asso.  r.  Pacific  Express  Co.  181. 

CRIMINAL  PROSECUTIONS. 

Practices  of  certain  carriers  and  certain  shippers  relatlYe  to  interstate  ship- 
ments declared  to  be  illegal,  and  criminal  prosecutions  requested  to  be  Instl- 
tnted.    In  re  Rates,  Practices,  etc,  of  Carriers  subject  to  Act  212. 

CROSS-TIES. 
Reparation  asked  on  account  of  alleged  unreasonable  freight  rates  charged  on 

shipments  of  cross-ties  moving  between  April  25  and  August  12,  1907,  from 
Burnett  to  McAlester,  Ind.  T.  Subsequent  to  the  movement  of  these  shipments 
and  the  filinjr  of  the  petition  herein  this  territory  was  admitted  as  a  State  into 
the  Union  and  the  i)oiuts  of  origin  and  destination  are  now  located  in  the  State 
of  Oklahoma.  By  the  act  of  Congress  admitting  Oklahoma  to  statehood  the 
intratcrritorial  jurisdiction  of  the  Commission  ceased  to  apply  to  territory  now 
embraced  in  that  State.  The  Commission  can  make  no  lawful  order  in  any 
case  of  which  it  has  no  jurisdiction  under  the  provisions  of  the  act  to  regulate 
connnerci'.  Complaint  dismissed  for  want  of  Jurisdiction.  Hussey  t?.  C,  R.  I. 
&  r.  Uy.  Co.  sm. 

Rates  on.    Holcomb-Hayes  Co.  t?.  I.  C,  R.  R.  Co.  et  al.  16. 

CI'BA. 

Adjacent  foreij^  country  means  in  the  sense  of  possibility  of  continuity  of 
rails.    I.ykes  S.  S.  I.lue  r.  Commercial  Union  et  al.  310. 

DAMAGES. 

Tlic  money  damages  alleged  by  the  complainants,  the  Tennessee  Coal  Com- 
pany and  tlic  Minersville  Coal  Company,  were  not  proven  with  sufficient 
certainty  to  warrant  the  Commission  in  making  any  award,  even  If  it  had 
jnris<liction  in  such  cases.    Royal  Coal  &  Coke  Co.  v.  Southern  Ry.  Co.  440. 

If  c(»mplainants  had  a  contract  with  defendant  to  locate  and  maintain  its 
station  at  Eider,  they  may  perhaps  maintain  a  suit  at  law  for  breach  of  that 
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coutract:  but  this  Commissiou  has  uo  i»ower  to  award  damages  for  fallare  i 
l»erforni  such  a  contract.    Ecldleman  et  al.  r.  Mid.  Val.  R.  B.  Co.  108. 

Difficulty  of  tracing  out  exact  commercial  effect  of  freight  rate.  Butgec 
et  al.  V.  Transcontinental  Freight  Bureau  et  al.  668. 

Forfeited  by  laches  of  complainant.  Thompson  Lumber  Go.  et  aL  f>,  I.  ( 
R.  R.  Co.  et  al.  057. 

Injuries  to  business.    Frye  &  Bruhn  et  al.  i\  ^.  Pae.  By.  Co.  et  al.  5Q1- 

Measure  of,  the  difference  between  rate  to  which  complabumts  were  entitle 
and  which  they  were  compelled  to  pay.  Burgess  et  al.  v.  Tnuunontlnenti 
Freight  Bureau  et  al.  008. 

No  jurisdiction  over  claims  for  damage  to  goods  la  transit.  In  re  Release 
Kates.  550. 

On  live  stock,  ratio  to  earnings.  Cattle  Balsers*  Assn.  of  Texas  17.  M.  Bu  J 
T.  Ry.  Co.  et  al.  418. 

On  past  shipments  only  by  reduction  of  rate.  Huss^  r.  C,  R.  L  ft  P.  By.  Gc 
;{(5C. 

Under  section  10,  order  must  direct  the  sum  awarded  *'  to  the  compIalnanL 
Missouri  &  Kansas  Shipi)ers'  Asso.  t\  A.  T.  &  S.  F.  By.  Ca  et  al.  411. 

Wire  brushes  and  brooms  immune  in  transit.  Forest  City  Freight  Barean  i 
Ann  Arbor  R.  R.  Co.  et  al.  lOfK 

DELAY. 

Complainant  shipi>ed  over  defendants*  lines  from  Elk  City,  Okla.,  seven  cai 
loads  of  broom  corn  to  Sioux  City,  Iowa,  via  Omaha,  paying  60.86  coitB  per  10 
ix)unds  on  one  car,  80J>  cents  per  100  i)ounds  on  another  car,  and  on  the  renmli 
ing  five  cars  $1.14  per  KK)  ])ounds.  The  combination  of  local  rates  on  tiUs  con 
modity  from  Elk  City  to  Sioux  City,  based  on  Omaha,  Is  00.86  cents  per  10 
IK)undK,  whereas  the  Joint  through  rate  was  at  the  time  of  the  shipments  91.14 
but  subse<iuently  defendants  voluntarily  established  a  Joint  tlurongh  rate  of  00.8 
cents.  Pending  protest  against  i)aying  the  $1.14  rate  on  two  of  these  cars,  m 
loading  was  delayed,  causing  demurrage  charge,  which  was  paid  by  complainani 
Coonies  &  McGraw  r.  C,  M.  &  St.  P.  Ry.  Co.  et  al.  102. 

At  wharf  in  handling  fruit.  Benton  Transit  Co.  v.  B.  H.-St  J.  By.  A  L.  O 
542. 

Of  lumber  cars  at  New  Orleans  for  export.  Thompson  Lumber  Ga  et  aL  i 
I.  C.  K.  R.  Co.  et  al.  057. 

DELIVERY. 

In  one  part  of  Kansas  City  not  a  delivery  in  another.  Leonard  v.  EI.  OL  fi 
Ry.  Co.  et  al.  573. 

Previous  to  June,  lSd4,  of  live  stock  at  Chicago  included  in  rates.  OatOi 
Raisers'  Ahro.  of  Texas  r.  M.,  K.  &  T.  Ry.  Co.  et  al.  418. 

Refused  in  advance  of  payment  of  demurrage.  MacBrlde  Ckml  it  Ooke  Oou  « 
C,  St.  P..  M.  &  O.  Ry.  Co.  571. 

DEMURRACiE. 

Private  cars  owned  by  shippers  and  hire<l  to  carriers  upon  a  mileage  basis  an 
subject  to  demurrage  when  such  cars  stand  upon  the  tracks  of  the  carrier 
either  at  iK)int  of  origin  or  i)oint  of  destination,  but  are  not  so  sabject  wlMi 
uiK)n  cither  the  private  track  of  the  owner  of  the  car  or  the  private  trad^  oi 
the  consigiu^e.  The  carrier  must  charge  demurrage  In  all  cases  where  bdc] 
demurrage  is  imiMised  by  tariff  provision  upon  its  own  equipment,  except  whei 
a  privately  owned  car  is  upon  a  privately  owned  siding  or  track,  and  tbe  csrrifli 
is  paying,  or  is  resi>onsible  for,  no  rental  or  other  charge  npon  sncli  car.  A 
privately  owned  car,  in  the  sense  in  which  tliat  expression  is  here  vasdt  is  I 
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car  owned  and  used  by  an  indivldnal,  flruij  or  coriwratlon  for  tLe  trausportatton 
of  the  commodities  which  they  produce  or  tu  whlcb  they  denK  lu  re  D^mur* 
rage  on  Privately  Owneil  Tank  Care.  378. 

Kansas  City  on  ctial,    Leonard  t\  K.  C  8.  By.  Go.  et  al*  CT8, 

Lumber  at  New  Orieaiis,  Thoiupeou  Lumber  Co.  el  iiL  i\  I.  C  H.  lU  C^.  et 
al.   657. 

One  dollar  per  day  not  found  unreasonable.  Mac  Bride  Coal  &  Coke  Co*  v, 
C,  St.  P.,  M.  &  O.  Ry,  Co.  571. 

Pending  protest,  <leniiirrsi^  \^\d  by  c^implaiuaut.  Coombs  &  McGraw  r.  C, 
M.  &  St.  P.  Ry.  Co.  et  al*  192, 

DENSITY  OF  TRcVFFIC, 

Complaint  questiorm  rertfionablenese  of  ratt>E»  betivt>eu  Owfaisboro  ami  Hen- 
derson, Ky.,  and  ixiints  tn  Trunk  Line  and  Central  Frelfjbt  AsBOciation  terri- 
tories; it  also  alleges  that  such  rates  result  iu  uujust  dtetcrlmJ nation  aj^lnst 
Owensboro  and  Hender«!on  and  give  undue  preference  to  E vane v tile*  Ind. 
The  carriers  most  directly  inter  eated  in  the  Evausville  nitea  for  I  ho  mout  imrt 
serve  the  territory  north  of  the  Ohio  River  wblle  thc»se  most  directly  inter- 
ested in  the  rates  to  OwenstH>ni  and  Henderson  *erve  tbe  territory  south  of 
the  river.  There  is  greater  density  of  population  and  of  traiHc  in  the  territory 
north  of  the  Ohio  Rivvr  Known  as  Central  Freight  Assftclatlon  territory,  in 
which  Evansville  is  tiitiiated,  thau  in  territory  uouth  at  the  river,  iu  which 
Owensboro  and  Hf*n*lerson  are  situated.  The  general  adjustment  of  rates 
throughout  Central  Freight  AEMoctation  territory  due  to  the  conditions  therein 
prevailing  naturally  has  r  forceful  effect  niton  tht>  Evausvtile  rates.  The 
larger  volume  of  tratlic  uml  greater  number  of  carriers  operating  in  that 
territory  create  a  greater  degree  of  comiH^tition,  and  tht^  rates  generally  have 
been  adjusted  with  a  view  to  meeting  the  ctmditions  resulting  ihert^from* 
Railroad  Commission  of  Kentucky  i\  T^  ^  N.  K.  R,  C^o.  ct  ah  300, 

Traffic  in  western  express  business.    Kindel  t\  Adams  Express  Co,  et  aL  47G. 

DEVICE. 

Rebates  by  giving  large  cur  and  assessing  charge  on  small  one.  Firye  it 
Bruhn  et  al.  r.  Xor.  Pac.  Ry.  Co.  et  al.  501. 

DIFFERENTIALS. 

Complainant  insisted  that  the  differential  of  2  cents  per  100  potmdB  upon 
grain  and  grain  products  to  New  England  points  in  favor  of  New  York  was  ex- 
cessivcN  Hfhl,  Following  Boston  Chamber  of  Commerce  v.  Lake  Shore  &  Michi- 
gan Southern  Ry.  Co.,  1  I.  C.  C.  Rep..  436;  Toledo  Produce  Exchange  v.  Lake 
Shore  &  Michigan  Southern  Ry.  Co,,  5  T.  P.  P.  Ren..  166.  that  unon  the  record 
the  Commission  would  not  disturb  this  dlHerentiai.  JJanncr  illUlng  Co*  v* 
y.  Y.  r.  cSc  II.  R.  R.  R.  Co.  31. 

Rates  on  grain  and  grain  products  for  domestic  consumption  from  Buffalo  to 
Philadelphia  and  Baltimore  are  one-half  cent  iier  1(K>  iK>unds  lower  tban  to  New 
York,  but  from  Chicago  to  Philadelphia  and  Baltimore  such  rates  are  2  eents 
and  ?»  cents  per  KX)  iK)unda,  resi)ectJveiy,  lower  than  to  New  Yorfe ;  WWrf,  Tjwn 
application  f<>r  the  same  differentials  fnun  Ruffnlo  a*  frcun  ClilcasH  to  PhiladeJ- 
l»hia  and  Baltimore,  that  Buffalo  is  iu>t  entitled  to  (be^  differeutlaK  The  fail- 
ure of  Bnffalo  to  obtain  these  differentials  Is  due  to  Us  location — a  dlsadvau* 
tai:e  which  defendant  has  never  attemr*t«I  to  equalise  in  iUv  pttM  und  whicb^  in 
the  opinion  (►f  the  Commission,  defendant  ont'ht  not  to  Im?  required  to  equalize 
now.     Washbnrn-Croaby  Co.  t\  Pa.  R*  IL  C*x  40. 

The  present  rate  upon  knit  goods  fn^ni  Atlnntic  itea board  territory  to  Wlehlta 
via  Galveston  of  $1,641,  producing  a  differential  against  Wlchltn  of  26 J  cents,  ts 
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not  unjust  or  nnrensonable.    Johnston  &  I^rimer  Dry  Goods  Co.  et  al.  v.  A^ 
&   S.  F.  Ry.  Co.  et  al.  388. 

The  facts  a p] tearing  in  this  case  indicate  tliat  the  differential  of  6  cents 
100  i>ounas  in  carloads  on  rice  and  sugar  from  i>oints  in  Texas  and  Louisli 
against  Anthony,  Kans..  as  con)i)ared  with  Wichita,  Hutchinson,  Winfleld,  i 
Arkansas  City,  Kans.,  is  not  just  and  should  not  exceed  3  cents;  and  that 
rates  on  otlier  commodities  and  the  class  rates  should  be  adjusted  on  apprc 
mutely  the  j«anie  relative  basis.  Anthony  Wholesale  Grocery  Co.  v.  A.,  T 
S.  F.  Ry.  Co.  et  al.  G05. 

Between  Xt^w  Albany  and  North  Carolina  i)olnts  on  traffic  to  Xew  Engla 
New  Albany  Furniture  Co.  r.  M.,  J.  &  K.  C.  R.  R.  Co.  et  al.  504. 

Coal  from  Clinch  Valley  above  Pocahontas.  Raven  Red  Ash  Coal  Co.  et 
r.  N.  &  W.  Ry.  Co.  230. 

Coal  to  various  groups  from  Illinois  mines.  Cardiff  Coal  Ca  r.  C  M.  ft 
P.  Ry.  Co.  et  al.  4G0. 

Grain  in  western  territory.  Traffic  Bureau,  etc.,  of  St.  L.  r.  Mo.  Pac.  Ry. 
et  al.  11. 

Rhinolander  above  Fox  River  rate.  Rhinelander  Paper  Co.  t?.  N.  Pac.  ] 
Co.  et  al.  033. 

St.  I.ouis  to  Omaha  and  Lincoln.  Lincoln  Commercial  Club  v.  C.  R.  L  & 
Ry.  Co.  et  al.  310. 

DISCRETION. 

The  Commission  has  no  authority  under  the  act  to  regulate  commerce 
riHiuire  carriers  to  establish  si>eclal  fares,  based  upon  less  than  the  normal  i 
senger-mile  revenue,  for  the  use  of  iiassengers  on  imrtlcular  occasions  or 
si)ecial  pur]K)ses.  On  that  ground,  and  also  on  the  ground  that  the  legal  right 
carriers  to  issue  party-rate  tickets  and  confine  their  use  to  theatrical  compao 
has  been  fully  considered  l)y  the  Commission,  this  complaint  for  an  order 
quiring  the  defendants  to  reestablish  such  imrty  rates  is  dismissed  on  motion 
the  Coumiission.     Field  r.  So.  Ry.  Co.  et  al.  298. 

Carrier  In  its  own  interest  to  cari-y  via  longer  line  if  It  desires. 

Hydraulic  Press  Brick  Co.  r.  St.  L.  &  S.  F.  R.  R.  Co.  et  al.  342. 

Vested  In  Commission.    In  re  Extension  of  Hours  of  Service  I^w  140. 

In  general  as  to  through  routes. 
Merchants'  Freight  Bureau  of  Little  Rock,  Ark.,  v.  Mid.  Val.  R.  R.  i 

et  al.  24.3. 
Ce<lar  Rapids  &  Iowa  City  Ry.  &  L.  Co.  r.  C.  &  N.  W.  Ry.  Co.  260. 

DISCRIMINATIONS. 

Discriminations  of  the  nature  referred  to  in  sections  3  and  4  of  the  act,  in 
far  as  they  result  from  the  bona  fide  action  of  a  carrier  In  meeting  cIpcb 
stances  and  conditions  not  of  its  own  creation,  and  which  are  reasonably  nee 
sary  for  that  purpos<%  do  not  of  necessity  fall  under  the  condemnati<m  of  i 
law.     Pittsburg  Plate  (ilass  Co.  v.  P.  C.  C.  &  St.  L.  Ry.  Co.  et  al.  87. 

Resulting  from  use  of  a  State  rate,  not  withdrawn  from  Jurisdiction  of  Cc 
mission.    Reliance  Textile  &  Dye  Works  r.  So.  Ry.  Co.  et  aL  48. 


Articlks. 

(*ok(>  as  comiuired  with  coal,  Trinidad.  Colo.,  to  Amarlllo,  Tex.  240. 

Plate  glass,  domestic,  as  comimred  with  the  Imported  from  seaports  to  in 
rior.    NT. 

Wire  brooms  and  brushes,  classification  of,  100. 
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Faciuties. 

Cars  for  coal.  44il. 

Cars  for  coal  at  Diioes.  451. 

Cars  for  coal  in  I'ocahontfly  Flat  Top  Dt strict*  09, 

Cars  for  grain  at  Wood  Rher,  Nebr  531, 

Cars  for  hay.  ITtl. 

Cars  for  ice  from  Tobico,  Mich.  160. 

Free  storage  at  Duhitl*  Ui  trausit  tigainst  Jocal*  288. 
Pebsons. 

Car  distribution  for  coni  in  Pocaiiontas  Flat  Toj)  Dlstrlctp  $fl. 

Car  distribution  for  grulti  nt  Wood  RJver,  Nebr.  531. 

Car  dlstributiO[i  for  W*^  from  Tobico*  Mich.  ItJO. 

Dye  works  at  Cinctuuati  coijii>ared  with  southern  dye  works  In  trhnelt  mtes 
from  southern  nilJIs  to  rhiD«go,  48. 

Free  storage  at  Diilutb  opntnPt  local  jjiercbants.  288. 

Merchants,  etc.,  at  Little  Rock,  Ark,,  In  favor  of  others  at  Fort  Smith,  Ark,, 
and  Muskogee,  Iitd.  T„  by  Inck  of  tbroogb  roiiti-a.  24"6. 

Millers,  Washington  County,  Me.,  In  favor  of  Bangor  and  Lewljstou,  milling* 
in-transit,  246. 

Party  rates,  523. 
Places. 

Anthony  compnrwl  with  other  Kj^nsats  i>oint»  on  Hce  and  KiiiL'ur  from  tht> 
South.     Anthony  WboU>sale  Grocery  Co.  r.  A.  T,  &  S.  F.  Ry.  Co.  ft  nL  (HiTj. 

Chester,  Va.,  coujjmred  with  Richmond  on  lumber  to  Oblo.  Rnndoli>b  Luiub^r 
Co.  V.  S.  A.  L.  Ry,  et  a  I.  GUI. 

Clinch  Valley  coal  conjimr*Hl  wEtb  Piicahontas  to  scaboaiM.  ftaven  Itetl  Aah 
Coal  Co.  et  al.  v.  N\  &  W,  Ry.  Co,  230. 

Denver,  in  the  matter  of  express  rates.  Klndel  r,  Adams  Ejc|rr(^s«  Co,  et  al. 
475. 

Detroit,  in  rat<'  from  lialtinmr*?  on  iron  pyrlteft.  Detroit  Chemical  Works  i>. 
Nor.  Cent.  Ry.  Co.  t*t  n!.  ^ni. 

Detroit,  in  rate  from  New  York  on  iron  pyrites.  Detroit  Chemical  Works  v. 
Erie  R.  R.  Co.  et  al.  363. 

Fort  Smith  &  Western  R.  R.  cotton  seed  from  points  on,  to  Memphis,  Teun. 
Meuii)his  Freight  Bureau  v.  Ft.  S.  &  W.  R.  R.  Co.  et  al.  1. 

Gallatin  compared  with  Nashville,  etc.,  sugar  from  New  Orleans.  Pajme- 
Gardner  Co.  r.  L.  &  N.  R.  R.  Co.  638. 

Independence,  Kaus.,  rope,  C.  L.,  to,  compared  with  rates  from  San  Fran- 
cisco to  Missouri  River  and  Chicago  common  polntf).  Buvainl  J^iipply  Co.  V, 
A.  T.  &  8.  F.  Ry.  Co.  et  al.  56. 

Little  Rock,  grain  to,  from  St.  Louis,  comtnired  with  rates  from  KanwiP  City- 
Traflic  Rure.in,  etc.,  of  St.  Louis  r.  Mo.  Pno.  Ry,  Co.  et  fli*  11. 

Lincoln,  Nebr.,  in  favor  of  Omaha,  from  [>oints  wetft  vtt  Mississippi,  vouth  of 
St.  Louis,  or  Missouri,  north  of  St.  Louis.  Lincoln  CoDiUK^rclal  Club  V*  C,  U.  L 
&  P.   Ry.  Co.  et  a  I.  310. 

Nashville,  Tenn.,  comi)ared  with  other  txilnts  In  Ohio,  Kentucky,  aiiU  Ten- 
nessee; cannetl  gornls,  etc.  Phillips-TrawEck-Jomes  Co.  et  nU  V>  So.  Par.  Co, 
et  al.  644. 

New  Albany,  Miss.,  in  furniture  rates.  New  Albany  Furniture  C^,  x\  M,  J. 
&  K.  C.  i:.  K.  Co.  et  al.  594. 

New  Knj^Iand  i>oints  in  favor  of  New  York  <iu  gnUn  jiud  proJuctis  from  Buf- 
falo.    Banner  Milling  Co.  v.  N.  Y.  C.  &  If.  R.  U»  H,  Co,  31. 
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OweiiHboro  and  Ilendersou,  Ky.,  in  favor  of  Evans\'ille,  Ind.,  to  |K>int8  n 
of  Ohio.     Railroad  Coiumissiou  of  Keutuclcy  v.  L.  &  N.  R.  R.  Ck>.  et  al.  300. 

Pwos.  Tex.,  compared  with  EI  Paiso;  class  rates  from  northern  po 
Wk'oh  Mercantile  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  173. 

TointH  west  of  Mississippi  conii)ared  with  east,  on  bananas,  from  soutl 
IKU'ts.    ToiM'ka  Hanana  Dealers'  Asko.  et  al.  r.  St.  L.  &  S.  F.  R.  R.  Co.  et  nl. 

Khinelander,  Wis.,  rates  on  i)ai)or,  etc.,  compared  with  Fox  River  diet 
lUiinelander  Pai>er  Co.  r.  Nor.  Pac.  Ry.  Co.  et  aL  033. 

Wichita  in  favor  of  Kansas  City;  cotton  goods.  Johnston  &  Larimer 
(;oods  Co.  et  al.  t\  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  388. 

DISTANCE. 
As  affectinf?  rates. 
Traffic  Bureau,  etc.,  of  St.  L.  t?.  Mo.  Pac.  Ry.  Co.  et  al.  11. 
HolliH  Stwlnian  &  Sons  r.  C.  &  N.  W.  R3'.  Co.  et  al.  107. 
Raven  Rtnl  Ash  Coal  Co.  et  al.  v.  N.  &  W.  Ry.  Co.  230. 
Lincoln  Commercial  Club  r.  C,  R.  I.  &  P.  Ry.  Co.  et  al.  SlO. 
Baer  Bros.  Mercantile  Co.  r.  Mo.  I^c.  Ry.  Co.  et  al.  329. 
Johnston  &  I^irinier  Dry  Goods  Co.  et  al.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al. 
Cattle  Kaisers*  Asso.  of  Texas  t*.  M.,  K.  &  T.  Ry.  Co.  et  al.  4ia 
Anthony  Wholesale  (irocery  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  005. 
Toiteka  Banana  Dealers'  Asso.  r.  St.  L.  &  S.  F.  R.  R.  Co.  et  al.  020. 
Payne-Gardner  Co.  r.  L.  &  N.  R.  R.  Co.  038. 

DIVERSION. 

AllowtHi  at  Duluth  or  Sui)erior  without  charge.  Commercial  Club  of 
luth  r.  Nor.  Pac.  Ry.  Co.  et  al.  288. 

P>anana.s  in  transit.  Toi>eka  Banana  Dealers*  Asso.  et  al.  r.  8t  Li.  ft  & 
R.  U.  Co.  et  al.  (520. 


DIVISIONS  OF  RATES. 

Defendants  were  unable  to  agree  uix)n  satisfactory  dlvisionB  of  the  i 
S4»  t'stablisluMl,  and  on  that  account  as  well  as  because  of  threatened  reduc 
of  rates  from  coiui)etitive  i)oints,  increased  the  rates  from  complainant's 
tory  one  year  after  they  were  establishe<l.  New  Albany  Furniture  Co.  Vm  y 
&  K.  (\  R.  K.  Co.  et  al.  olM. 

Gentry  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  171. 

Merchants'  Traffic  Asso.  t\  X.  Y..  N.  H.  &  H.  R.  R.  Co.  et  al.  226. 

Johnston  &  I^riuier  Dry  Goods  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  888. 

Cattle  Uaisi»rs'  Asso.  of  Texas  r.  M.,  K.  &  T.  Ry.  Co.  et  al.  418. 

Randolph  Lumber  CU  r.  S.  A.  L.  Ry.  et  al.  001. 

ToiK'ka  Banana  Dealers'  Asso.  r.  St.  L.  &  S.  F.  R.  R.  Co.  et  al.  1 

DOCK   FACILITIES. 
Cninniercial  Club  of  Duluth  r.  Nor.  Pac.  Ry.  Co.  et  al.  288. 
lUMitoii  Transit  Co.  r.  B.  H.-St.  J.  Ry.  &  L.  Co.  542. 
Thonii)s<>n  Lumber  Co.  et  al.  v.  111.  Cent.  R.  R.  Co.  et  al.  067. 

DorBLK-DIX'K  CARS. 

Untt's  nn.     Frye  &  Brnhn  et  al.  r.  N.  Pac.  Ry.  Co.  et  al.  601. 

DRAYA(;K. 
On  fruit.    Benton  Transit  Co.  r.  B.  Il.-St.  J.  Ry.  &  L.  Co.  642. 


INDEX- 

DYNAMITE. 

Masurite,  wbkh  ta  a  ht^L  explosive,  Uut  not  tlflnperous  ta  handle^  shonlO  be 
accorded  a  lowtT  nUe  tlian  dynamite,  tbe  hundllng  of  wliicli  is  attended  wltli 
great  danger.    Ma&urlte  lixplosive  Co,  t\  P,  &  U  K.  IL  H.  Co.  et  al.  405. 

EARNINGS. 

Basis  for  fixing  rates.  Railroad  CommlBslon  of  Kentuckj^  r.  L.  &  N,  It.  tt, 
Co.  et  al.  300. 

Cattle  Raist-rK'  Aswo.  of  Texas  r.  M.,  K.  &  T.  Ry*  Co.  et  tt).  41S» 

Kindel  v,  Adanjs  Express  Co.  et  al*  475. 

Diminished  a  a  rea^>n  for  exteuelon.  In  ro  ExteDstuu  of  Honn*  of  ftervic*? 
Law,  140. 

Ratio  of  operating  exi>eni9es  and  taxes  i>t  defeudant,  Ravt^ii  Red  Aati  Coal 
Co.  V.  N.  &  \V,  Ry.  Co.  230. 

Uintah  Railwuy  Co.     American  AB|)tifllt  Asbo.  t\  tftntab  By*  Cfl,  1V*G. 

ELECTRIC  ROAD, 

The  act  makes  tio  distinction  between  rallronds  that  ate  ovwrated  by  elec- 
tricity and  Ihoae  that  ase  steam  locomotives;  botli  nra  subject  to  tbc  act  wlien 
engaged  hi  interstate  trnneportatiun  and  are  **iUltle(]  to  wpiEil  cimsldenition  Ln 
any  controversy  before  the  Commission,  Chicago  &  Milwaukee  Electric  R,  H. 
Co.  V.  I.  C.  R.  R.  Co.  et  aK  20. 

Cedar  Ra])tds  &  Iowa  City  Ry,  &  L.  Co*  i\  C,  &  X  W»  Ry.  Co.  et  al.  250, 

Leonard  t\  K,  C*  Ry.  Co.  et  al.  :iT3, 

ELEVATORS. 

Traffic  Bureau,  Merchants'  lCxchau;:e  of  St.  I^)tils  r.  Mo.  Pac.  Ry.  Co.  et  al.  11< 
Re  Allowances  to  Elevators  by  the  U,  T.  R,  R,  Co,  498. 

EMERGENCY  RATES. 

Coal  from  Miaeouri  River  to  West,  to  relieve  famine.  lJKMJ-7.  Neliraakti 
State  Railwjjy  Commission  v,  U.  P.  R.  R.  Co.  340. 

EMPTY  CARS. 

As  a  reas^iin  for  a  bijilier  rate.  Topeka  Ranaua  Dealers'  A*isn.  r,  St,  I^  ft 
S.  F.  R.  R.  Co,  (T^t  a  J.  (520, 

Burgess  et  aL  r.  Trausi.-ontlnental  Fre1i?bt  Bureau  et  al.  »>i8. 

As  a  reas(  n  for  low  rate.  Pittsburg  Piute  (ilass  Co.  r.  P.,  C.,  C.  &  St.  L,  Ry. 
Co.  et  al.  87. 

EMPTY    PACKAHES. 

Defendant's  nite  on  cream  of  $SJK>  i>er  10  gallons  from  Columbia,  Tenn,,  to 
Jacksonville.  Flii..  held  to  be  unreasonable,  and  a  reasonable  and  Just  rate  there- 
for not  excefiliiij;  iF2.T5  for  tbe  moveujeut  at  the  cream  and  the  return  movemeot 
of  the  empti^^s  jirescrlbed.    Reynolds  v.  Soutbeni  Express  C-o.  536. 

ENAMELED    lUHt^K. 

Defendant  s  rate  of  4S  cents  per  KK)  iH>i]udi»  for  the  tranai>ortatlon  of  enameled 
hrick  from  Clielti'ulmm.  Mo.,  lo  New  Il*eria.  Iji,.  Is  under  the  circumstances 
nnjust  and  iinreaw'nalilp  and  abonld  nut  excewl  30  cents  i>er  100  iH>unds  for  the 
future.  Repa ration  awarded.  Hydraulic  Press  Brick  Co.  p.  Bt.  L.  &  S.  F,  R.  R- 
Co.  et  al.  342. 

ENGLISH    T'OHT. 

The  fact  tbat  under  the  jKi^tal  regulations  of  England  a  i^aokage  can  be  »ent 
from  Loudon  to  Denver  for  50  cents  is  no  reason  for  pronouncing  an  exT^n^pfl 
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rate  (»f  TO  cents  uinhi  a  iKickage  of  the  same  Hize  fru 
8<mal>h».    Kliulel  r.  Ailaius  Express  Co.  et  al.  475. 

KQIIPMEXT. 

A  carrier's  first  and  paramount  duty  to  the  shli 
entire  equipment  do  its  utmost  in  serving  the  shiiJ 
carrier  stTvin;;  and  dei)endont  uinm  a  ne^'  and  undev 
to  <*arn  any  profit  for  its  owners,  may  charge  higher 
al>le  under  different  conditions,  and  if  carrier  tha 
route  proposi's  to  nniuire  the  transfer  of  freight  froi 
junction  iHiint  it  must  si»ecify  in  the  tariff  the  poix] 
made  and  the  charge  therefor.  Memphis  Freight  B 
Co.  et  al.  1. 

Cars  worn-out  fitteil  ui)  hy  shlpi)er8  for  hay.  U 
Co.  17!). 

Detroit  &  Mackinac  Ky.  Co.  Wagner,  Zagelme^'e 
Co,  et  al.  1(K). 
Electric  road.  Chicago  &  Milwaukee  Elec.  K.  R.  C 
CiHhir  Kai>ids  &  Iowa  City  Ry.  &  I^  Co.  r.  C.  &  N. 
Right  of  carrier  to  use  for  fuel  In  i>eriod  of  car  i 
R.  R.  Co,  et  al.  451. 

Shortage.     England  &  C*o.  r.  R.  &  O.  R.  R.  Co.  61 
I'intah  Ry.  Co.    American  Asplialt  Assn.  r.  Uinta 
T'nless  carriers  furnish,  shipjiers  must.     lu  re  Deu 
Tank  Cars  I57S. 

ESTIMATED  WEKJIIT. 
(ieorgia  Rough  &  mit  Sttme  Co.  r.  (ia.  R.  R.  Co.  el 
Hydraulic  Tress  Rrick  Vo.  r.  St.  U  &  S.  F.  R.  R. 
Itomona  Oolitic  Stone  Co.  i\  C.  I.  &  L.  R}'.  Co.  56J 
Roniona  Oolitic  Stone  Co.  r.  Vaudalia  R.  R.  Co.  1 

ESTOPPEL. 

Trot  (Motion  of  carrier  against  frauds  and  misrepr 
re  IteleasiHi  Ratt»s  r>."»(). 

EVIDENCE. 

The  difference  in  the  character  of  testimony  reqt 
ness  of  an  entin?  s<-htHlule  of  rates  covering  the  v 
c.-irrier  and  that  riMpiired  to  test  the  reasonablenef) 
conunodity  lietweon  two  definite  i)oints  considere 
r»ruhn  et  al.  r.  X.  l»ac.  Ity.  Co.  et  al.  501. 

i:x<'rRsioN  UATi:s. 

Koch  Secret  Service  r,  I..  &  N.  R.  R.  Co.  523. 

i:X   LAKE  (iRAIN. 

Ranner  Milling  Co.  r.  X.  Y.  C.  &  II.  R.  R.  Co.  31. 
England  &  Co.  r.  H.  &  O.  R.  R.  Co.  i>U. 

EX  LAKE   KATES. 

Xo  ord(M-  will  be  ma<le  in  this  case  |>cnding  len^ 
put  In  a  proportional  rate  on  ex-lake  grahi,  wb 
crimination.    Ranner  Milling  Co.  r.  X.  Y.  C.  &  H.  R. 

Thornton  &  Chester  Milling  Co.  i\  D.  L.  &  W.  R.  ; 


INDEX. 

Washburn-Crosby  Co.  t\  Erie  IL  U.  Co.  et  aK  3fi, 
Washburn-Crosby  (  o.  i\  L.  V,  E.  H,  Co,  3». 
Washburn-Crosby  (  Vk  r.  Pti.  IC.  R.  Co,  40, 

EXPLOSIVES. 

Rates  on.    Masurlt**  Exi>loBhe  Co.  r.  V.  &  I,.  R  R.  J{.  Cn.  H  nl.  4UG. 

EXPORT. 
Lumber.    Miller  Walnut  Co,  i\  A.  T.  &  J^.  >\  Ry.  t.U  t^t  a  I.  43. 
Thompson  Lumber  Co,  et  pU  r.  L  C,  R,  R.  Co.  et  til,  fJTiT, 

EXPRESS  RATES. 

The  main  object  of  an  ^xprf^sn  E;$rvl^^  Is  espedUEou,  nnil  e^ press  rnt^n  «tiouM 
not  be  so  low  as  to  ttttroct  btis^lDf^Kii  \vhi(?h  mi^ht  prot^^'ly  (?'>  ^O'  ft'ei^ht  uud 
thereby  congest  and  interfere  with  the  service  by  express,  Khidel  v.  Adams 
Express  Co.  et  al.  47ri. 

The  law  requires  that  tlte  several  classes  of  common  cnrrlern  subject  to  Mb 
provisions  shall  fix  just  and  reasonable  chtirgt*s  for  tranfijKjrtntkm  aervlc^a,  and 
the  authority  of  the  CommJsKlon  to  i*reBCrUio  a  reasonable  rate  wh*?n  invoked 
in  a  proper  case  is  in^t  rt-^stricted  by  the  terms  of  any  flffreement  between  an 
express  company  and  t\  railn-aid  cooiinany.  UejT]olcl»  r.  Southern  Ex^iress  Co* 
536. 

The  law  places  the  same  obilKntion  uiton  the  shli>|»er  as  ntH>ii  the  carrier  to 
observe  its  legal  tariff  provisions.    Bannon  t\  Southern  Exprest«  Co,  SlO. 

Milk  and  cream.    Mer^^hantP*  Traffic-  Asso.  r,  I'aelfio  Ejcjiress  Co.  151* 

EXTENSION  OF  HOrRS  OF  SERVICE  LAW. 

Petitioners  ask  extcMinloti  of  time  within  wlilcb  to  comply  with  an  act  nf  Con^ 
gress  approved  Marc^i  4,  1fW»  at  a  ntunber  of  ytatlons  covered  by  the  thirteen- 
hour  provision  and  at  m*ai'ly  two-thirds,  in  the  a>rKre(^at*>,  *if  the  statanip  on 
their  lines  to  which  the  nine- hour  provision  relates,  nlleging  in  some  ca»ee  In- 
ability to  secure  the  juldlti^iniil  force  required  and  In  most  cases  the  financial 
hardshii)  which  comi>liance  Imiwses.    Held: 

That  to  grant  such  wholesale  orders  of  extension  would  in  effect  Interfere 
with  the  iMiIicy  of  this  legislation  In  Its  fundamental  aspects  and  amount  to  an 
amendment  of  the  law  by  the  official  body  charged  with  its  administration. 
In  re  Extension  of  Hours  of  Service  I^w.  140. 

FACILITIES  OF  TRAFFIC. 

Act  assures  all  shippers  equal  facilities  and  nervfces;  use  of  private  cars  In 
car  distribution.    Ruttle  et  al.  v.  P.  M.  R.  R.  <^o.  et  nl  17J), 

Commission  does  not  recognize  right  to  refuse  fHcllltles  or  to  contract  with 
shipper  for  their  use  so  as  to  i>ermlt  discrimination.  In  re  D^murmge  tni  IM* 
vately  Owned  Tank  Cars,  378. 

Discontinuance  of  station  at  Fanshawe,  Okla.  l^wls  et  al,  r.  C,  R,  I.  &  P, 
Ky.  Co.  13S. 

Duty  of  railroad  companies  to  provide.  Powhatan  Coal  &  Cok«*  Co,  t?,  N.  k  W. 
Ky.  Co.  et  al.  09. 

Shipment  of  fruit  from  Michigan  to  Chicago,  Reutmi  Transit  Co,  v.  B,  IL- 
St.  J.  Ky.  &  L.  Co.  542.    • 

Sidinjrs  and  trains  for  the  shipment  of  cabtmije,  ChU*3ij;«  A  Milwaukee  Eh*c- 
tric  K.  K.  Co.  r.  I.  C.  R.  R.  Co.  et  al.  20. 

T'nreasonahle  for  defendant  to  require  shipf>ers  to  ko  !*o  fur  for  through  hill- 
ing and  joint  rates,  when  competing  line  offen*  them  neflrt>y,  Cedar  Kaplds  A 
Iowa  City  Ky.  &  L.  Co.  v.  C.  &  N.  W.  Ry.  Co.  ^50. 
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FAKM  MAC'HINEUY. 

Fnmi  I>aIlaK  to  K  an  hub. 
r.  Ry.  Co.  12S. 


MiiineaiK>Ii8  Threskiui;  Machine  Co.  v,  C,  ] 


FAST  SERVICE. 

Tonna(j;e  capacity  mucli  lesH  to  the  engine  for  fast  trains  than  to  slov 
Xebraslsa  State  Railway  Commission  r.  V.  I\  R.  R.  Co.  34J). 

Statutes  of  some  States  re<]uire  State  business  moved  a  miuimum  d 
IKT  day.    Toi^eka  Banana  Dealers'  Assn.  et  al.  r.  St.  L.  &  S.  F.  R.  R.  Co 

FERTILIZER. 

Nitrate  of  wxla,  when  for  fertlliaser,  at  a  lower  rate  tlian  for  manofi 
Ft.  Smith  TratHc  Bureau  r.  St.  L.  &  S.  F.  R.  R.  Co.  et  al.  051. 

Stable  manure  from  Washinjrton,  D.  C,  to  Glendale,  Md.  White  Water 
Co.  r.  1\,  B.  &  W.  R.  R.  Co.  52^ 


FINDINGS  OF  FACT. 

Cf»mmissii)n  no  lonjjer  HMjured  to  state. 
M.,  K.  &  T.  Ry.  Co.  et  al.  418. 


Cattle  Raisers*  Asso.  of  Te 


FISH. 
Exi)re8s  rates  on. 


Barnon  v.  Southern  Express  Co.  510. 


FLOFR 

Complainant  is  en^^aged  in  grinding  spring  wheat  flour  at  Buffklo  in  coi 
tit)u  with  mills  locatcnl  at  MinneaiK)li8.  On  May  1,  1007,  rate  from  Buff 
New  York  on  Hour  was  advanc<Hl  fr<mi  10  cents  to  11  cents  jier  100  pounds, 
no  similar  a<lvance  was  made  frimi  Minneai)olls ;  Heid,  that  this  11-cen 
aiul  one  of  Vi  cents  to  New  England  i)oints  were  unjust  and  unreasonabi 
should  not  exctHHl  10  cents  t(»  New  Yorlc  and  12  cents  to  New  Eingland  l 
Banner  Milling  Co.  r.  N.  Y.  C.  &  II.  R.  R.  R.  Co.  31. 

FO R E I G  N  C<  )M  M  ER(  'E. 

If  through  billing  determines  jurisdiction,  then  all  carriers  partlcipati] 
come  subject  to  regulation,  but  as  to  foreign  l>UHlncss  the  rail  carrier,  so  : 
tills  law  is  concerneti.  has  a  imrely  contractural  or  proprietary  relation, 
relation  regulattnl  by  this  act.  Cosmoi)Olitau  Shipping  Co.  r.  Hambnrg-i 
can  l*acket  Co.  et  al.  2(»(>. 

The  jurisdiction  of  this  Ccmmiisslon  is  not  to  l>e  determined  by  anything 
tlian  the  language  of  section  1  of  the  act,  and  In  this  section  is  found  a 
distinction  <lrawn  between  Interstate  commerce  and  foreign  conunerce 
country  not  adjacent  to  the  I'Uited  States:  and  this  distinction  aaves 
foreign  commerrc*  from  the  effiM't  of  that  provision  of  the  section  as  U 
tinuons  carriage  Iteyond  the  American  sealK)ard.  Cosmopolitan  Shipping 
Hamburg-American  Packet  Co.  et  al.  200. 


FOREKJN  COUNTRY. 
Ah  modltieil  by  tbe  word 

et  al.  ;n(». 


adjacent."     Lykes  S.  S.  Line  r.  Commercial  1 


FREE  STORA(ii:. 

At  Duluth  in  transit  until  opening  of  navigation, 
r.  X.  Pac.  Rv.  Co.  et  al.  2S8. 


Commercial  Glnb  of  D 


FUEL. 

Defendants  claim  that  the  necessity  for  fuel  with  which  to  operate  tbeir 
givi's  thiMu  the  right  to  make  private  contracts  therefor,  and  that  the  falli 


count  against  the  ujJnrK  Ui<?  t'ars  funiiKljiHl  for  tmnh  fnH  Hii|»ply  f^rinlls  them  to 
make  advantageoiifj  i:ontracts  uud  to  get  tlit^lr  coal  at  a  Jowt-r  price;  that  if  they 
counted  their  own  f(io[  ctiry  tn  the  (li»tril)*itif>ii  they  would  not  unly  have  to  pay  a 
higher  price  for  their  coul*  t>ut  might  not  be  nble  to  contract  for  It  at  aJl,  Traer 
V,  C.  &  A.  R.  R.  (  o,  451. 

Fuel  is  necessary  and  cseeutiaL  to  the  operatlou  of  a  niilroad.  inid  the  rt);ht 
of  a  carrier  to  contrHi.*t  ftn-  the  purchase  of  Its  fuel  sup|)ly  with  one  mine  or  with 
a  number  of  mines  must  l>e  (Conceded;  but  If  a  carrier  and  a  mlae  owner  make 
a  contact  for  the  fuel  supply  of  the  carrier  which  does  violence  to  the  act  to 
regulate  commerct^  or  Jo  tJie  decisions  of  the  courts  or  is  oi^jwsed  to  public  policy 
they  are  in  no  better  (Kmition  than  the  jjartles  to  any  otber  contract  M*hich  vio- 
lates the  legal  priiiri]»]ea  relating  thereto,  A  carrier  ciin  not  Inject  lliegalltiea 
in  such  contract  and  bave  It  upheld  on  the  i;r««»d  of  comi>elllng  necessity.     Id. 

Railroads  must  buve  fiiel^  but  not  Jut^tlHed  In  heatUig  down  nrlce  by  car  dis- 
tribution or  penalizing  mines.    Royal  Coal  A  Coke  Co.  v.  So.  Uy,  Co*  440. 

FURNITURE. 

Rates  on.    New  Albany  Furniture  Oo.  t\  M.  J,  &  K.  C.  R.  R.  (Vj,  et  al.  5t>4. 

GILSONITE. 

Origin  of  and  rates  on.    American  Asphfllt  Asso,  i;^  Uintah  Ry.  Co.  100« 

GLASS. 

Circumstances  niupt  bt>  conslderetl  as  to  tmi>ortS4  elc.  Pittsburg  Plato  GlasB 
Co.  V.  P.,  C,  C.  &  St.  T..  Ry.  Co.  et  aL  ST. 

GRADED  RATES. 

From  territory  east  of  Missouri  River  to  Pacific  Const  terminals.  BurgesH 
et  al.  V,  Transcontinental  Freight  Bnrean  et  oK  668. 

"  Graded "  scale  or  tabulation  showing  rate  on  package  of  given  sIm  by 
express,  when  tho  base  rate  i>er  100  ]>ounda  is  known.  Kindel  r,  Adamsi  i:^ 
press  Co.  et  a  I.  47">. 

No  impropriety  in  graduation  of  rates  in  accordance  with  actual  values. 
In  re  Released  Rates,  550. 

GRADES. 

Conshlered.     American  Asphalt  Asso.  v.  Uintah  Ry.  Co.  196. 
Baer  Bros.  Mercantile  Co.  i\  Mo.  Pac.  Ry.  Co.  et  al.  329. 
Burgess  et  a  I.  r.  Transcontinental  Freight  Bureau  et  al.  668. 

GRAIN. 

Rates  exacted  by  defendants  for  transporting  grniii  and  prodnt^ts  therer^f  tmm 
St.  Louis.  Mo.,  to  Little  Rock,  Ark.,  namely,  a  rate  of  18  cents  r»er  100  iiounds 
(HI  wheat  and  its  products  and  a  rate  of  15  cents  i»er  100  pounds  on  other  kinds 
of  ;rrain,  known  as  coarse  grains,  including  corn  and  <iats,  itnd  the  pntducts 
of  such  coarse  grains,  declared  unlawful,  so  far  aw  applied  to  snch  transporta- 
tion after  said  trafiic  has  been  carried  to  St,  Ij+mis  l^y  raHroad  from  p*)hitB  out- 
side that  city,  and  defendants  required  to  roduce  the  fr*rmer  rate  to  the  extent 
of  r>  cents  and  the  latter  to  the  extent  of  4  cents.  Traflic  Bureau,  etc^  of  St*  L. 
r.  Mo.  Pac.  Ry.  Co.  et  al.  11. 

Differentials  from  Buffalo  to  Atlantic  porta.  Banner  MlHlu?  Co,  i\  N,  Y,  C. 
&  IL  R.  R.  R.  Co.  31. 

MacMurray  et  al.  v,  U.  P.  R.  R.  Co.  531. 

Ill  re  allowances  to  elevators  by  U.  P.  R.  R,  Co.  4&8. 

Traffic  Bureau,  etc.,  of  St.  Louis,  v.  Mo.  Pac.  Ry.  Co,  ftt  al,  105, 
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(;U()i:i»  RATES. 

Not  disturbed  without  proof  of  tangible  Injury.  Bovaird  Supply  C!o.  r.  A. 
&  S.  F.  Ry.  Co.  et  al.  50, 

roonbontns  and  Tug  River  coal  fields  considered  as  one.  Raven  Bed  I 
Coal  Co.  et  al.  r.  N.  &  W.  Ry.  Co.  230. 

Toiut  added  to  group.  Cedar  Rapids  &  Iowa  City  Ry.  &  \m  Co.  v.  C.  &.  N. 
Ry.  Co.  L>5(). 

Rates  ojist  from  pa i)er- producing  i^olnts.  Rhinelander  Paper  Oo.  t7.  X.  P 
Ry.  Co.  et  al.  033. 

Should  not  be  disturl>ed  on  application  of  some  point  not  in  the  group  nnli 
I>oint  complaining  was  put  to  unreasonable  disadvantage  thereby.  Philll 
Trawicls-James  Co.  et  al.  r.  So.  Pac.  Co.  et  al.  044. 


GUM  UMBER. 

Rates  on,  conii«r(Hl  with  oak. 
Co.  et  al.  057. 


Thompson  Lumber  Co.  et  al.  v.  I.  C  B. 


HARDWOOD. 

Thompson  Lumber  Co.  et  al.  r.  I.  C.  R.  R.  Co.  et  al.  057. 
Burgess  et  al.  r.  Transcontinental  Freight  Bureau  et  al.  668. 

HARTER  ACT. 

Exemption  of  resiwusibillty  on  account  of  perils  of  the  sea.    Wyman,  Pa 
ridge  &  Co.  et  al.  r.  B.  &  M.  R.  R.  Co.  et  al.  258. 

HAY. 

Cars  for.     Inning  Harris  Coal  &  Grain  Co.  et  al.  v.  St  L.  &  S.  F.  R.  R.  < 
14S. 

The  defendant  carrier  for  some  y(mrs  had  a  proportional  rate  of  15  cents  ] 
100  pounds  on  hay  when  carrieil  from  Kansas  City,  Mo.,  through  a  part  of  1 
state  of  Kansiis,  to  Cain*  (Mrardeau,  Mo.  This  rate  was  canceled  and  a  hlgl 
rate  became  effective  for  a  short  time.  Thereafter  the  15-cent  rate  was 
stonnl.  During  the  time  the  higher  rate  was  in  effect  complainant  shlpi 
two  carloads  of  hay  over  the  route  named:  //c/rf,  That  the  rate  in  excess  of 
cents  per  KK)  ix»unds  on  hay  in  carloads  when  shipped  from  Kansas  City,  A! 
o^'er  the  route  named,  to  Cai>e  Girardeau,  Mo.,  is  unjust  and  unreasonal 
and  that  conii»lahiant  is  entitled  to  an  order  for  reiuiratlon.  North  Bros. 
St.  L.  &  S.  F.  R.  R.  Co.  152. 

Ruttle  et  al.  r.  P.  M.  R.  R.  Co.  170. 

HEMP. 

Sources  of  production.     Bovaird  Supply  Co.  t\  A.,  T.  &  S.  F.  Ry.  CJo.  et  al.  I 

HIGHWAYS. 

Most  early  charters  in  this  country  framed  on  theory  that  railroads  wi 
highways  in  the  ordinary  sense.     Ruttle  et  al.  i*.  P.  M.  R.  R.  Co.  et  aL  1T9. 


HOGS. 

Complaint  alleges  that  defendants'  rate  of  $170  per  car  for  the  transportati 
of  live  hojrs  in  :{(>foot  singU^deck  cars  from  Missouri  River,  St  Panl,  a 
points  intornie<llate,  to  Seattle,  is  unreasonable;  that  from  brauch-line  static 
west  nf  the  .Missouri  River  the  local  rate  to  main-line  Junction  is  added 
the  .^ITU  rnt(\  niakin;;  an  unreasonable  combination  through  rate;  and  tl 
defendants  unlawfully  fail  and  refus(»  to  publish  rates  for  the  transportati 
of  live  lings  in  duubhMleck  cars;  and  damages  are  prayed  for  on  account 
the  exaction  of  the  alleged  excessive  rate  on  numerous  sliipinents;  on  accoi 
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of  alleged  shrinkaK^  In  welglit  lii  sljiK^^^^ck  cars:  and  for  alleged  loaaea  to 
complainant's  biwine*i>s  during  twt>  j'i?ers  wUf*n  alleged  prohibit [ve  I'atos  weri* 
in  force.  Heldf  Tliiit  the  $170  mtt*  is  not  sUown  to  bo  unrt*nsonable;  tbat  there 
is  not  sufficient  evklence  U\  the'rett>nl  to  wa nant  ti  finding  that  tbe  coinbluii* 
tion  rate  applied  ou  slilimjents  from  linineh-line  stilt Um»i  la  excesEive*  bnt  (t 
seems  that  the  local  rate  on  the  bran  eh  Mne  ought  ti>  be  absorbed;  that  the 
record  does  not  jnstlfy  requiring  defendants  to  furnish  doable^Je^^k  cars  and 
reestablish  doublt^deck  carload  rates:  and  tlrnt  claim  for  reimratlon  must  be 
disallowed,  exceiit  ou  certain  10  oarlonilM  shipiKnJ  In  1004  under  an  excessive 
rate  of  $240  per  siue^e-decU  car.  Frye  &  Bruhn  et  al.  r,  N.  Tac.  Ily,  Co*  et  ah 
501. 

HOURS  OF  SERVICE. 

In  re  Application  of  Ga.  S,  &  FJa.  Ry.  Co,  for  extenplon  of  time  within  which 
to  comply  with  hiw  134, 

In  re  EiXtension  f*f  ITfiors  of  ftervlce  I-aw  140. 

ICE. 

Cars  and  rate.     Wagner,  Zasehueyer  &  Co.  r*  Det.  &  Mm;.  Ry.  Co.  et  nl.  ItiO* 

ICING. 
Fish  in  transit.    Bannon  i?.  Southern  Express  Co.  51  (j. 

IMPORT  RATES. 

To  make  the  total  throu;?h  charge  from  a  foreign  pohit  of  origin  the  abso- 
lute measure  of  the  rate  to  t^e  charged  on  domestic  traffic  from  the  port  of 
entry  in  this  country  througjh  which  the  bii|>c>rt  «UliJment  moves  would  bo  to 
establish  a  |iard  and  fast  rule  difficult  if  not  IniiKirtslble  for  th*?  rati  carriers* 
in  this  country  ro  j-uuform  to  Jn  the  efltabUshmeut  and  iniblication  of  their 
rates,  in  view  of  that  uncertain  and  flexible  eh*ment  Involveil  in  the  ascertain- 
ment of  the  totnl  tbrougli  eharge?^  to  wit*  the  rates  to  the  port.  Pittsburg 
Plate  Glass  Co.  r.  P..  C,  C.  &  St.  L.  Ry.  Co,  ct  tiL  87. 

Detroit  Chemical  Workfl  t\  Xortberu  Central  Ry,  Co.  et  al.  357. 

IXDUSTUIAL  L1NT:S. 

Where  a  railniail  has  been  constructed  for  a  Sixvlal  purjwise,  and  does  not 
form  part  of  any  i^encral  J  n  dust  rial  development,  It  does  not  stand  in  tht-  same 
relation  to  the  puhlic  as  a  rallrrtad  churteretl  and  built  for  ueueral  purjtoisei?,  and 
the  reasonableness  of  its  rutes  mutit  be  del  erm  hied  by  the  financial  re  turn  a 
which  they  produce  rather  than  by  comr>ari*>n  with  rates  iu  effect  elsewhere. 

Held,  That  under  the  iw^^uliar  cireumj^tnnces  of  thin  cuse  a  rate  of  $8  i>er  ton 
is  a  reasonable  charjic  to  l>e  Imposed  l>y  the  defendant  for  the  tranPiKirtation  of 
f^ilsonite,  a  low-^.^i7i*le  commodity,  :i  distance  of  54  mileu.  xVmerlc»n  AspUall 
Asso.  r.  Uintah  lly.  Co.  IfH^ 

Leonard  v,  K.  C.  S.  Ry.  Co.  et  al.  573, 

La  Salic  &  Bun-jiu  <^mnty  R.  R.  Co.  i\  0.  &  X.  W.  Ry.  Co.  filO. 

An  interstate  carrier,  In  order  to  build  up  enterprlsesi  of  the  same  character 
on  its  own  line  and  in  prevent  the  tmde  <tt  Jts  h>eal  Industries  from  belnj;  die- 
placed  by  the  ccfu^jtetitiou  of  manufacturers  of  the  some  commotlitles  on  con* 
nectinj:  lines,  cati  nut  deny  to  Indiisiries  on  the  lines  of  such  oouneetionw  the 
licnefit  of  throuj:b  routes  and  joint  n\tes :  nor  la  the  fact  thnt  the  revenues  of 
the  carrier  may  be  retluced  by  eMabllshini;  such  through  routes  and  Joint  rates 
a  material  consideratJon.     Cardiff  Oml  Co.  r.  C,  M*  &  SU  P*  Ry*  Co.  L*t  fth  ^60, 

New  Albany  Furniture  Co*  l\  iL  J*  &  K*  C.  Uy.  Co,  et  a  I.  K^. 
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No  imrt  of  business  of  railroad  to  rtefine  territory  lnt< 
pinj?  localities  may  sell.  Uncolii  Commercial  Club  t*.  C. 
319. 

Oue  ludustry  may  not  be  built  up  by  privileges  denlec 
unreasonable  disadvantajre  apainst  another.  Traer  t*.  < 
451. 

INLAND  CARRIAGE. 

This  position  does  not  conclude  the  Commission  agah 
the  relation  which  exists  between  the  rail  carriers  of  th 
defendant  water  carriers  and  condemnation  of  such  a 
carriers  to  the  scalMMird  are  by  any  means  whatsoever  (] 
of  the  act  or  omitting  to  comply  with  Its  every  reqi 
Shipping  Co.  r.  Hamburg-American  Packet  Co.  et  al.  20 

I'njust  discrimination  in  rates  against  domestic  ship 
favor  of  lmiK)rt  shipments  was  alleged,  on  the  ground  t 
are  relatively  higher  than  the  inland  rail  proportion  o 
the  iH)int  of  origin  in  a  foreign  country.  Pittsburg  Plat 
&  St.  V,  Ry.  Co.  et  al.  S7. 

Under  the  law,  as  Interpreted  by  the  Supreme  Court 
Texas  &  Pacific  Railway  Comiwmy  v.  Interstate  Com 
U.  S.,  107,  the  Commission  can  not  consider  such  disf 
constituting  unjust  discrimination.     1<1. 

Transportation  from  a  seai)ort  of  the  United  States 
country  to  an  Interior  American  destination.  In  complet 
ment  of  freight  from  a  ])oint  in  a  foreign  but  not  adj 
u|M>n  a  joint  through  rate  or  ui)on  a  sei)arately  establii 
land  rate  applicable  only  to  lmiK)rt8  moving  through,  is 
the  transportation  of  traffic  starting  at  such  domestic  po; 
same  destination.     Id. 

The  rate  of  $2.:}2  per  ton  of  2,240  pounds  on  imported 
more  to  I  )etr()lt  is  now  and  was  during  the  time  it  was  li 
unjust,  and  should  not  exceed  $2.21  per  ton.  Rei^an 
Chemical  Works  r.  Northern  Central  Ry.  Co.  et  al.  35' 

Cosmopolitan  Shipping  Co.  r.  Hamburg-American  Psn 

Lykes  S.  S.  Line  r.  Commercial  Union  et  al.  310. 

INSURANCE. 

Included  In  rate.     Wyman,  Partridge  &  Co.  v.  B.  &  M. 

S<»t»nis  proi>er  when  risk  enlarged  by  Increased  vali 
creas<»(l.     In  re  Released  Rates  550. 

On  the  facts  shown  of  record:  Held,  That  the  con 
recover  from  <lefen<lant  $4.SS.<n  as  reimratlon  on  accc 
unlawful  storage  and  insurance  charges  at  West  Fair 
shipments  of  rye.     England  &  Co.  r.  B.  &.  O.  R.  R.  Co.  i 

INTEREST. 
Cases  in  which  lnt(Test  Is  lnclude<l  In  orders  for  repi 
Bacr   Brothers  Mercantile  Comiwiny  v.  Missouri 
pany  et  al.  .329. 
Fry(»  &  Bruhn  et  al.  r.  Northern  Pacific  Railway 
Hydraulic  Press  Brick  (^ompany  r.  St.  I^uls  & 
Company  et  al.  342. 

Koch  Secret  Service  v,  Louisville  &  Nashville  Rail 
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INTEREST—CoQtlnned 

Cases  In  wbk'li  interei?t  1h  Included  in  ordera  for  repnrutioD — Cont'd, 

Laniiig-IIflrrU  Coal  &  Grain  Com t>any  r.  Mis«<»url  PrtoJdo  ItaUwuf  Com- 
pany et  Hi.  IM. 

MinneajHiHs   Thrashing   Mnclihie   Comijany    i\   Chicago,    Uoek    iBhind   & 
Pacific  Railway  Company,  128. 

Mortt  V.  CJxicago,  Mllwankw  A  St.  Tanl  Raillwny  Company,  rd^. 
NortJi  Itrotbers  v.  St.  Louis*  &  S^an  Franolsco  Rh  11  road  Comitany,  152* 
Ocheltree  (jrain  Company  r.  St,  Louie  &  Suu  Franoisoti  Kail  road  Com- 
pany, 4ti. 
Wellington  et  aL  t\  St.  Lonti»  &  San  Francisco  RaJtrond  Comi>any,  Tk.'H* 

INTERMEr>L\TK  RATES. 

Complaint  XMi  section  4  of  ttie  act  Js  violated  In  that  a  lesser  rate  i^  cliarged 
on  bananas  from  New  Orleans  to  BurilLi>7ton,  lowa^  Xhnu  to  Kansas  CUy.  an  Ju* 
termediate  iK>lnt,  fs  not  suatained^  as  the  Joint  rate  qm»ted  via  Ivansos  City  1b  a 
paper  rate  on  which  the  trafttc  does  not  movef  tbe  bananas  de^stltied  for  Burling- 
ton moving  tbrougb  St.  LouIb.  Toi^ka  Banana  Dealers*  Assi>.  i\  St.  Lh  &  S»  R 
R.  R.  Co.  et  aL  620. 

Chester,  \n^,  between  Petersburg  and  Richmond.  Itandotpli  Lumi)er  Co,  v. 
S.  A.  Ry.  et  al.  iWl. 

Leadville  betweefl  Salt  T^ke  City  and  St.  Louis.  Baer  Broa,  MervantlTe  Co. 
V.  Mo.  Pac.  Ry.  Co.  et  al.  32J>. 

Tariff  affirmative  and  definite  i»r  should  be  eliminated.  Wblte  Water  Farnia 
Co.  V.  P.  B,  &  W,  B.  R.  Co.  526. 

INTERURBAN  LINK 

Act  makes  no  distinction  between  between  steam  and  electricity,  Chicago  & 
Milwaukee  Electric  U.  R.  Co.  i\  h  C.  R,  R.  Co.  et  al.  20, 

IN  TRANSIT- 

Bran  the  firoduct  of  wbent,  taking  wlieat  rate.  Maraiial  Michel  Grain  Co*  f* 
Mo.  Pac.  Ry.  Co,  5fifi. 

Clipping,  cleaning:,  grading*  w-elgbing*  and  nii:xing  of  grain.  Re  Allowances 
to  Elevjitora  t^y  V.  P.  IL  R,  Co,  41*8, 

Privileges  If  nllowfd  wbonid  be  oi)en  to  nil.  Qulmby  et  a  I,  r.  Main*;  Central 
R.  R.  Co.  et  hI.  2-ti:!, 

Stopi)age  f<*r  ]>artlal  unh>adtn(f.  Topeka  Banana  L>ealerM'  Asso,  r.  St.  I*  A 
S.  F.  R.  Co,  et  til.  (120. 

Storage  at  Duluth  or  Superior,  Wis.  Commercial  Club  of  Ihiluth  r,  N*  P, 
Ky.  Co.  et  a  I.  2S8. 

IKON    ORB. 

lUites  on,  from  Chicago  and  Chicago  ()Oints  to  Pacific  coast  termlnalBi.  Win- 
ter's Metallic  Paint  Co*  r.  A.,  T*  &  S.  F.  Ry*  Co.  et  al*  40t>. 

IRON    PYRITES, 
Rates  on.    I>i?trolt  Chemical  Works  v^  Northern  Central  By,  Co-  et  al.  357, 
Detroit  Chemical  Works  r.  Erie  B.  H.  Co*  et  al.  363* 

JOBBERS'  RATES, 

Pecos  Mercantile  Co,  r*  A„  T*  &  S,  h\  Ry.  Co.  et  aL  173* 
Payne-Gardner  &  Co.  t\  L,  &  N.  B.  H*  Co*  638. 
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JOINT    KATES. 

Complainant  demands  through  routes  and  general  class  and  commodity  rates 
on  movements  in  both  directions  between  i>oints  on  its  own  line  and  points  on 
the  lines  of  the  defendants,  but  it  api)eared  from  the  record  in  the  case  that  the 
shipping  community  described  therein  was  already  supplied  with  a  reasonable 
or  siitisfactory  through  route.  For  this  reason  the  complaint  should  be  dis- 
missed.   Chicago  &  Milwaukee  p:iectric  R.  R.  Co.  r.  I.  C.  R.  R.  Co.  et  al.  20. 

In  general,  Joint  through  rates  are  lower  than  the  sum  of  the  locals  between 
two  i)oints,  and  obviously  there  can  very  seldom  be  any  transportation  reason 
why  such  should  not  be  the  case.  leaning  Harris  Coal  &  Grain  Co.  v.  Mo.  P. 
Ry.  Co.  et  al.  154. 

There  can  be  but  one  legal  rate  between  two  points.  This  rate  must  be  (a) 
the  local  rate  if  over  one  road,  or  {h)  the  Joint  rate  If  over  a  through  rente 
composed  of  two  or  more  roads  which  have  agreed  to  a  Joint  rate,  or  (c)  a 
combination  of  separately  established  rates  applicable  on  through  business  over 
a 'through  route  which  does  not  enjoy  a  Joint  rate.     Id. 

On  complaint  of  failure  by  defendant  to  establish  through  routes  and  Joint 
rates  with  comi)lainant  between  Interstate  iwints  on  their  resiieetive  roads,  it 
apiK^areil  that  the  shipping  communities  at  ix)ints  on  complainant's  line  between 
Coralville,  Iowa,  and  Cedar  Rapids,  Iowa,  do  not  at  this  time  eojoy  the  benefit 
of  any  reasonal)Ie  or  satisfactory  through  route  from  and  to  Chicago  and  other 
IK>ints  reach(Ml  by  defendant ;  Held,  That  through  routes  and  Joint  rates  there- 
over which  shall  not  exceed  by  more  than  10  i)er  cent  the  class  and  commodity 
rates  of  defendant  between  Chicago  and  other  iK)int8  and  Cedar  Bapids^ 
should  be  established  and  maintained  for  the  tran8iH)rtatlon  of  interstate  trafBc 
from  and  to  Coral villc  and  all  other  iK)ints  on  complainant's  line  intermediate 
to  Cedar  Rapids  to  and  from  Chicago  and  other  points  on  the  line  of  defendant 
via  junction  iK)int  of  the  two  roads  at  Cedar  Rapids.  Cedar  Rapids  ft  Iowa 
City  Ry.  &  Light  Co.  v.  C.  &  N.  W.  Ry.  Co.  250. 

Complainant  formerly  was  allowed  through  routes  and  Joint  rates  over 
defendants'  lines  from  its  coal  mines  to  certain  interstate  points,  but  sub- 
sequently this  privilege  was  withdrawn.  Complainants  daily  capacity  Is  in 
excess  of  the  requirements  of  the  local  markets,  and  the  complaint  is  filed 
for  the  purpose  of  securing  a  wider  market.  While  such  through  routes  and 
joint  rates  were  In  force  complainant  was  able  to  sell  a  substantial  volume 
of  coal  to  the  interstate  territory  in  question,  but  since  such  withdrawal  the 
greater  i)art  of  this  trade  has  been  lost.  While  denying  to  complainant 
such  an  outlet  from  its  mines,  through  routes  and  Joint  rates  are  maintained 
to  such  interstate  points  from  other  near-by  mines.  Upon  petition  of  com- 
plainant for  an  order  reestablishing  the  through  routes  and  Joint  rates  pre- 
viously in  effect :  HrUJ,  That  the  routes  over  other  lines  referred  to  In  the 
opinion  are  not  reasonable  or  satisfactory;  that  complainant  should  again  be 
accorded  the  through  routes  and  joint  rates  over  the  lines  of  defendants,  and 
that  the  refusal  to  establish  through  routes  and  Joint  rates  from  complain- 
ant's mines  is  an  unlawful  discrimination.  Cardiff  Coal  Co.  r.  C,  M.  ft  St.  P. 
Uy.  Co.  et  al.  4(;0. 

Tills  case  involves  a  state  of  facts  substantially  similar  to  that  presented  In 
Canlltr  Coal  Co.  v.  C,  M.  &  St.  P.  Ry.  Co.  et  al.,  supra,  and  complainant  la 
entitle<l  t(»  an  order  establishing  through  routes  and  Joint  rates  to  all  strictly 
I(x^Ml  points  on  the  line  of  the  principal  defendant  to  which  no  lhron|^  routes 
now  exist  from  Cardiff.    Cardiff  Coal  Co.  i*.  C.  &  N.  W.  Ry.  Co.  et  aL  471. 

Al'pHcable  only  to  particular  shli^per  or  class  and  denied  to  other  not  per* 
niissible.     Fort  Smith  Trallic  Bureau  r.  St.  L.  &  S.  F.  R.  R.  Co.  et  al.  6S1. 
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Broom  com  fium  Klk  City  tu  SUiux  City.  tViomeei  Jfc  MfUriiw  t\  C  M,  ^ 
St.  P.  Ry.  Co.  et  nl  lOJ, 

Canned  vegetnUJos  tirtwii  Huy  to  Waslilngtou.  Ijirsteu  Crtunlns  Ci>.  r<  0.  4 
N.  W.  Ry.  Co.  et  ul.  2Sii. 

Coal  from  points  without  Missouri  to  Westport,  Lt?ona.rJ  r,  K.  i\  S,  liy.  ('<>. 
et  al.  573. 

Cotton  seed.     Meuipljla  Frtlirbt  l5utvttQ  i\  Kt.  S.  &  W.  IL  K.  Cu,  ot  n\,  1, 

Ice  from  Tobico  to  ToU*(U>  nud  t;h*vel(inU.  \Va(nier»  Zagelnieyor  &  Ccl  r. 
Detroit  &  MackliLio  Jly.  Co.  et  aJ,  ieO< 

Lincoln  compared  with  Omalin.  Lincoln  Ctmunercltil  L'IuIj  t\  t\,  U.  1.  &  I\ 
Ry.  Co.  et  al.  311>. 

Lumber  from  AMtiltind  hi  NMjsii.     tientry  v.  A.,  T.  &  S-  I'\  Ry.  Co.  pt  tiL  ITL 

None  In  effect ,  IikiU  ;ii>]»lU*iiblK  Hoi  Us  Stetliuau  A  Sous  i\  C  Jt  N,  W*  Ky, 
Co.  et  al.  167. 

Unjust  in  so  fur  as  they  exceeded  the  »uwi  of  tht*  iocujs.  t'oonies  A  Mc<'!raw 
V.  C,  M.  &  St  P.  Ry.  O^  K  nU  lie 

With  ocean  lint?  mort  pnJi»erJy  tevaietl  throuKli  e\iHjrt  or  liinx>rt  lute.  Coa- 
mopolltan  Shlppliig^  Co.  i\  Hambur^-Americ&n  I'nrkct  Co,  <*t  nl.  206. 

JURISDICTION  OF  THK  COMMISSI  »N. 

The  act  provides  that  this  Cooimisslou  shnlJ  exercise  jurisdiction  over  the 
Inland  portion  of  tL*?  hatiJ,  either  to  or  frum  the  forL*igu  country;  nnd  It  must 
logically  and  necepsai'lly  foUow  that  the  rate  \vhIoh  must  be  filed  with  the 
Commission  under  EWtJou  U  of  the  aet  Is  the  nite  K<'vernln^  j^suoh  movement. 
On  foreign  commerce  the  rate  to  be  pubilsbt^l  with  this  Commission  Bhrniid  be 
the  rate  to  the  port  nud  frotn  the  iH>rt — an  oi^eii  rute»  which  any  who  dei^ii'e  to 
do  so  may  use  with  e^iunl  advantage.  Coeuioixtlltau  [Shipping  Co,  i\  Uauihurg* 
American  Packet  Co.  et  nJ.  2*jl5. 

In  all  contro verities  before  the  Commission  If  there  is  lack  of  JurlHdtctloin 
either  from  the  nliseuce  of  essential  fact**  or  through  want  of  powt^r  In  tbo 
statute,  it  is  the  dmy  of  the  Commission^  on  its  owu  motion,  to  deny  Jnristllr* 
tion.     Chandler  <:V>tri)U  Oil  Co.  i .  VL  ^.  &  W.  R.  K.  Co.  473. 

The  withdrawal  of  bike-aud-rall  rates  for  the  winter  during  the  jierlod  uf 
close<l  navigation  with  the  Intention  of  rcHtorluu  them  with  the  oj>enl»;j  of  navi- 
gation in  the  si>r[i^g  i«  nut  flulbcient  to  tfike  froui  the  Jurtsdlcloti  of  the  Commis- 
sion a  rail  line  wliit-b,  like  the  defendiuit,  lies  wholly  within  one  State,  because 
during  that  limited  time  it  has  no  connections  by  w^blcb  It  can  actually  engage 
in  interstate  trattic.     ItHilou  Tranuit  Co,  r>  B.  Il.-St.  Joe  Ry.  Jt  L.  Cti.  54^. 

The  Coumiissirin  may  afford  relief  from  the  impneitiou  of  den*urrai:e  cbargt-'s 
upon  a  showing  tliMt  the  complainant  has  l»eeu  .subjected  either  tn  unjust  dls:- 
crimination  or  to  the  payment  of  uiireftBonable  charjiCii!.  As  the  re^.^^rd  in  tbtH 
case  does  not  warrant  a  finding  of  unjust  dlwcrimlnntion  or  unreafi*mable 
charges,  the  complaint  Is  dismiSMtnl.  MacBride  C<:ifll  &  Coke  Co,  t\  C.  St.  P.,  M, 
.Sc  O.  Ry.  Co.  57L 

If  complainant  contends  that  demurrage  chnr^ree  e^tacted  by  defendant  did 
not  constitute  a  law^ful  Hen  ui>on  the  proi>eriy,  ttud  that  dt^femhmt'fi  nrtion 
anionnte<l  to  an  unlawful  conversion,  its  action  should  have  t*een  broujiiit  before 
some  court  of  c^MUT»eteut  Jttrlsdlctlon  and  not  l)*'^fr>re  this  Commlssfon,  whose 
function  is  to  enfrjrce  the  [provisions  of  the  act  tn  regulate  cnuuuerCL*  and  kindred 
laws.     Id. 

Act  does  not  extend  to  State  traflic.    Hussey  i\  C,  R,  L  &  P.  Ily*  Co.  3fl0, 

Authority  not  tflven  to  reipiire  enrrieri*  to  establish  fiiieclal  fares.  Field  r. 
Southern  Ry.  Co.  et  al.  21 W^ 
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Commission  without  ix)wer  to  modify  tariflfs  save  as  prescribed  lu  the  a< 
I^i  Salle  .&  liureau  County  K.  U.  Co.  i'.  C.  &  N.  W.  Ky.  Co.  010. 

ForeiKii  coriK»ration   stockholding  not  included.    Lykes   Steamship   Line 
Coumiercial  Union  et  al.  310. 

Formal  complaints  under  section  13.    Manning  r.  C.  &  A.  R.  R.  Co.  125. 

Function  of  Commission  to  administer  the  act.  Haines  r.  C,  R.  I.  &  P.  R 
et  al.  1*14. 

Power  to  establish  through  routes  and  joint  rates.  Cardiff  Coal  Co.  r.  C,  3 
&  St.  P.  Ky.  Co.  et  al.  4G0. 

Provisions  ut  section  15.     Romona  Oolitic  Stone  Co.  r.  Vandalia  R.  R.  Co.  11 

State  i-ailroad,  conditions  under  which  subject,  I^ieouard  r.  K.  C.  S.  Ry.  C 
et  al.  573. 

TransiM>rtation  under  consideration  and  all  roads  i tart iciiNi ting  subject  1 
Commission.     Raer  Bros.  Mercantile  Co.  v.  Mo.  P.  Ry.  Co.  et  al.  329. 

KMT  GOODS. 

Itatt»s  on.    Johnston  &  I^rlmer  Dry  (roods  Co.  et  al.  v.  A.,  T.  &  S.  F.  Ry.  C 

et  al.  388. 

I^KE-AND-RAIL  RATES. 

Unless  a  railway  forming  a  part  of  a  lake-and-rall  route  sees  flit  to  hold  Itse 
resiKmsible  for  losses  arising  from  [)erils  of  the  sea,  it  should  tender  to  the  pul 
lie  a  transiK)rtation  contract  which  leaves  shippers  free  to  arrange  for  thel 
own  marine  insurance.  Wyman,  Partridge  &  Co.  et  al.  t\  B.  &  M.  R.  R.  et  a 
25S. 

Withdrawal  during  close  of  navigation  does  not  take  rail  line  from  Jurisdic 
tion  of  (\anmission.     Benton  Transit  Co.  r.  B.  H.-St.  J.  Ry.  &  U  Co,  542. 

Bnnnor  Milling  Co.  r.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  31. 

LIMITATIONS. 

A  statute  of  limitations  is  a  wise  method  of  forcing  claimants  either  t 
assert  their  rights  against  others  or  detinitely  abandon  them.  PersouB  againa 
whom  claims  may  be  made  are  fairly  entitled  to  rei)08e  at  sobie  definite  poln 
of  time,  and  this  is  especially  true  in  connection  with  matters  of  transportation 
Waybills  and  other  paiiers  accumulate  in  vast  numbers  in  the  course  of  a  fei 
months,  and  carriers  are  entitled,  if  claims  are  to  be  made,  to  hare  them  mad 
with  reasonable  promptness  Missouri  &  Kansas  Shipi>ers*  Asso.  r.  A.,  T.  ^ 
S.  F.  Ky.  (V).  411. 

Complaints  are  to  be  filetl  within  two  years  from  the  time  the  cause  of  actioi 
accrues.     Gofr-Kirl)y  Coal  Co.  et  al.  r.  B.  &  I^  E.  R.  R.  Co.  383. 

LIVE  STOCK. 
Kates  on.     Cattle  Kaisers*  Assn.  of  Texas  r.  M.,  K.  &  T.  Ry.  Co.  et  al.  4M 

LOADING. 

Wharf  facilities  at  New  Orleans  for  bananas.  Topeka  Banana  Dealert 
Asso.  et  al.  r.  St.  L.  &  S.  F.  K.  K.  Co.  et  al.  020. 

LOCAL  KATES. 

Two  cars  of  coal  wer(>  shii>i)ed  by  complainant  from  Springfield,  IIU  to  Kai 
siis  City.  Mo.,  via  the  Wabash  liailroad,  and,  after  arrival  at  Kansas  Cit] 
one  car  was  forwardeil  by  comi)lainant  to  Salina,  Kaus.,  and  one  to  Klpi 
Kans.,  both  going  via  the  Missouri  Pacific  Railway.  The  Joint  rate  on  con 
from  Springtield  to  Salina  or  Kipp  via  Kansas  City  is  $3.73  per  ton,  wherea 
the  combinntion  rate  is  $.'^.50.  On  the  foregoing  shipments  deftodants  charge 
and  coIl(K;ted  the  higher  joint  rate.    U|>ou  complaint  that  this  charge  is  unrei 
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sonable;  Held,  That  these  shipments  consisted  of  strictly  local  shipments  into 
aud  out  of  Kansas  City,  and  that  the  application  of  the  Joint  through  rate  was 
not  in  accordance  with  the  published  tariffs,*  but  that  the  lawful  rate  applicable 
on  such  shipments  was  the  combination  of  locals.  Reparation  awarded.  Lan- 
ing-Harris  Coal  &  Grain  Co.  v.  Mo.  Pac.  Ry.  Co.  et  aL  164. 

Ai)i)licable  to  through  shipments  when  no  joint  rates  established.  Larsen 
Canning  Co.  i\  C.  &  N.  W.  Ry.  Co.  et  al.  286. 

Combinations  of,  as  measure  of  reasonable  Joint  rate.  Memphis  Freight 
Bureau  r.  Ft.  S^  &  W.  R.  R.  Co.  et  al.  1. 

Expense  bills  on  through  shipment.    Leonard  v.  K.  G.  S.  Ry.  Co.  et  aU  573. 

Express  rates  on  small  imckages  under  graduated  scale.  Kindel  v.  Adams 
p]xpre8«  Co.  et  al.  475. 

Through  rate  higher  than  sum  of  locals.  Butters  Lumber  Go.  i?.  A«  O.  L. 
R.  R.  Co.  et  al.  521. 

LOCALITIES. 

The  fact  that  express  rates  in  and  out  of  a  particular  busUiess  locality  are 
higher  than  those  in  and  out  of  a  competing  locality  from' a  common  source  of 
supply  is  not  of  the  same  importance  as  in  case  of  freight  rates,  since  the 
wholesaler  ordinarily  brings  his  merchandise  in  by  freight  and  also  distributes 
it  by  freight.    Kindel  v.  Adams  Express  Co.  et  al.  475. 

AmarlUo,  Tex.,  from  Trinidad,  Colo.;  coke  rates,  240. 

Anthony,  Kuns.,  from  eastern  points,  etc. ;  wholesale  groceries,  (MXS. 

Ardmore  aud  Pauls  Valley,  Okla. ;  compression  of  cotton,  187. 

Ashland,  Tex.,  to  Nash,  Okla.;  through  route,  lumber,  lath,  and  shingles,  171* 

Baltimore  to  Detroit ;  imiwrted  iron  pyrites,  357. 

Baruett  to  McAlester,  Ind.  T. ;  cross-ties,  overcharge,  866. 

Bloouiiugton,  Paxton  and  Pawnee  Junction,  111.;  railroad  cross-ties,  16. 

Boardman,  X.  (\,  to  Pottsville  and  Schuylkill  Haven,  Pa.;  lumbar,  over- 
charge, 521. 

Buflfalo  to  Irvington,  X.  J.;  flour,  C.  L.  3U. 

Buflalo  to  I^biladelphia  aud  Baltimore;  flour,  C.  L.  40. 

Biiflalo  to  rrovidence;  flour,  C.  li.,  overcharge,  37. 

Buffalo  to  rnionville,  Conn.;  flour,  C.  L.  38. 

Cardiff,  HI.,  to  C.  &  N.  W.  iK)ints;  through  routes  on  coal,  47L 

Cardiff,  Hi.,  to  St.  Paul  Ry.  iK)ints;  through  routes  on  coal,  460. 

Clu'lttMihaui,  Mo.,  to  New  Iberia,  La.;  enameled  brick,  342. 

Chester,  Va. ;  lumber  rates  to  Ohio,  001. 

Cliicap*.  from  east;  rail  and  lake  rates,  258. 

Cliicap),  etc.,  to  l*acific  coast;  hardwood  lumber,  (K>8. 

Chicago  joints  to  I*acific  coast;  ground  iron  ore,  400. 

Cbickashn,  Okla.;  snai)i)ed  coni,  238. 

Ciiiciminti  to  Chicago;  cotton  piece  goods,  48. 

Clevehiiid.  Ohio;  wire  coat  hooks,  118. 

Cleveland,  Ohio,  and  Durham,  N.  H. ;  wire  brushes  and  brooms,  100. 

('liiR-h  Valley  to  Seaboard;  coal  rates,  230. 

Coal  Creek  District,  Tenn.;  car  distribution,  440. 

C<»ralville  and  Ctnlar  Kapids,  Iowa,  to  Chicago;  through  routes,  250. 

Columbia,  Tenn.,  to  Jacksonville,  Fla. ;  cream,  express  rates,  536. 

CcnnRil  lUnffs  and  Kansas  City;  elevator  allowances,  498. 

Dallas  to  Kansiis  City;  ajn'icultural  implements,  128. 

Denver  from  eastern  iK)ints;  express  rates,  475. 

Memphis,  Tenn.;  cottonseed  rates,  1. 
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l>eiiver  from  New  England  iwints;  cotton  piece  goods,  225. 
Denver  from  St.  Louis;  cameras  and  motorcycles,  283. 
Detroit  from  New  York;  imiK>rted  Iron  pyrites,  3CJ3. 
Dragon,  I'tnli,  to  Mack,  Colo.;  gilsonite  rates,  1J>6. 
Dulutli  and  Sniwrior,  Wis. ;  free  storage  in  transit,  288. 
Duhitli  to  Hhinelander,  Wis.;  wood  pulp  and  imper,  633. 
Elder,  Ind.  T.,  station  facilities,  103. 
Elk  City  via  Omaha  to  Sioux  Citj*,  Iowa;  broom  com,  U)2. 
Enid,  Okla.:  coal  rates,  222,  22:J,  224. 

Fansbawe,  Okla.,  station  facilities,  las.  * 

Ft.  Smith,  Ark.;  nitrate  of  soda,  051. 
Gallatin,  Tenn.,  from  New  Orleans;  sugar,  C  L.  G38. 
Goltry,  Okla.,  fnmi  Kansas  and  Oklahoma  coal  mines;  coal,  21&r 
(Jreen  Ray,  Wis.,  to  Washington,  Ohio;  vegetables,  canned,  286 
(Greenfield,  Ind.,  to  Calico  Kock,  Ark.;  glass  fruit  jars,  203. 
Haines  City,  Fla.,  to  St.  I^uis;  fish  in  packages,  510. 
Illinois  mines  on  lines  of  defendants;  car  distribution,  451. 
Illinois  points,  south;  through  routes,  2(). 
IndeiH»ndence,  Kans.,  from  San  Francisco;  rope  enables,  56. 
Kansas  (Mty,  Mo. ;  switching  charge,  573. 
Kansas  City,  Mo. ;  switching  charges,  411. 
Kansiis  City,  Mo. ;  switching  charges  on  wood,  534. 
Kansjis  City,  Mo.,  to  Cape  Ginirdeau,  Mo.;  hay,  C.  lu  162. 
Kingfisher,  Okla.;  coal  rates,  222. 
Kingfislier,  Okla.;  coal  rates,  221. 
Kingfisher,  Okla.;  coal  rates,  214. 

Kingfisher,  Okla.;  coal  rates  in,  milling  in  transit  out,  220. 
I^i  Salle  111.,  to  La  Salle  Junction;  terminal  allowance,  610. 
I^iverty,  Okla.,  to  Millican  and  Navasota,  Tex.;  snapped  com,  46. 
Ix?adville  from  St.  I^uis;  l>eer,  C.  I..  32t). 
Leon,  Kans.,  to  Chicago;  cattle  rates,  513. 
Ix?ona,  Kans.,  from  Springfield,  111.;  coal  rates,  317. 
Lincoln,  Nebr.,  compared  with  Omaha ;  commodity  rates,  310.- 
Lithonia,  Ga.,  to  Chicago;  stone  imving  bhx^ks,  401. 
Little  Kock  from  defendant's  line  in  Oklahcmia ;  cotton  seed,  243. 
Manitowoc,  Wis.,  to  Baltimore,  via  West  Falriwrt,  Ohio;  rye,  614. 
Marion,  111.,  to  MinneaiK)lis,  Minn.:  demurrage,  571. 
Memphis  to  New  Orleans:  hard-wood-luml)er  rates,  657. 
Michigan 'i)oints,  rail  and  lake,  to  Chicago;  fruits,  542. 
Mobile*  and  N(»w  Orleans  to  Kansjis  City,  etc.;  bananas,  620. 
Muskogee,  Okla.;  compress,  08. 

Xashville,  Tenn.,  to  Evansville,  Ind.:  party  rates,  523. 
Nashville  from  Pacific  Coast  ]K)ints:  canne<l  goods.  644. 
New  Albany,  Miss.,  to  New  England  jioiuts,  etc.;  furniture,  604. 
New  England  compared  with  New  York:  grain  and  grain  products^  81. 
OHicial  Classificati(m  Territory:  masurite,  405. 
Oklahoma  City  to  Galveston;  walnut  lumber  rates.  43.   ■ 
Owensboro  and  Ilenderscm.  Ky..  to  Trunk  and  Central  Territory;  gene 
rates,  .^(X). 

Paw  Paw,  Ind.  T..  an<l  I^imar,  Mo. ;  fitting  stock  cars  for  hay,  148. 

P(K*os,  Tex.,  from  Clilcago.  etc.;  class  rates,  173. 

Pittsburg,  I*a.:  domestic  plate  glass  comi»ared  with  foreign,  87. 

INx-ohontas  Flat  Top  Coal  District;  car  distribution,  69. 

Pond  Creek,  Okla.;  coal  rates,  257. 


INDEX.  769 

Port  Austin  Division ;  worn-out  coal  cars,  etc^  for  hay,  179. 
I*rague,  Okla.,  to  Warwick,  Okla.,  cotton  seed,  473. 
Hichmond,  Va. ;  transfer  slips,  212. 

Hock  Springs  and  Hanna,  Wyo.,  to  Nebraska ;  coal  rates,  d49. 
Komona,  Ind.;  stone,  C.  L.,  115. 
Komoua,  Ind.,  to  all  i)oint8;  carload  weights,  560. 
St.  Louis  to  Little  Kock ;  grain  and  products,  11. 
St.  Louis  to  Little  Itock ;  grain  and  products,  106. 
St.  Paul,  Nebr.,  to  Denver;  milk  and  cream,  131. 
St.  Petersburg,  Fla.,  to  Atlanta;  oranges,  529. 
Salina,  Kans.,  to  Little  Rock;  bran,  C.  L.,  5da 

Seattle  from  Missouri  River,  St.  Paul  and  intermediate;  rate  on  live  hogs,  601. 
Southern  Pacific  Comimny  points;  rebates,  discomits,  etc^  128. 
Springfield,  111.;  coal,  C.  Ij.,  overcharge,  164. 
Texas  cattle  ranges  to  market ;  advanced  cattle  rates,  418. 
Tobico,  M|ch. ;  car  distribution  for  ice,  100. 
Washington,  D.  C,  to  Glendale,  Md. ;  stable  manure,  C.  I^,  620. 
Washington  County,  Me. ;  milling  com  In  transit,  240. 

Waukesha,  Wis.,  to  Minnesota,  Iowa,  and  Sonth  Dakota;  mineral  water, 
mixed  C.  L.  with  beer,  28. 
Wautoma,  Wis.,  to  Springfield,  Mo.;  potatoes,  107. 
Western  Classification  Territory;  moltigraphs,  classification,  206. 
Wichita,  Kans.,  compared  with  Kansas  City;  cotton  piece  goods,  888. 
Wood  River,  Nebr. ;  car  distribution,  631. 

LOCATION. 

Complainants,  situated  in  the  eastern  portion  of  Washington  Goonty,  Me., 
allege  that  by  reason  of  their  location  they  can  not  take  advantage  of  the  mill- 
ing-in-trausit  privilege  on  corn,  although  their  competitors  at  Bangor  and  Lewis- 
ton,  Mo.,  can  do  so,  and  therefore  allowance  of  the  transit  priyilege  at  Bangor 
niul  Lowiston  constitutos  undue  discrimination  against  complainants;  Held, 
That  the  (lisiidvantaj^o  under  which  com]>lainants  labor  is  primarily  due  to  their 
unfnvonible  location,  and  that  it  is  not  the  province  of  the  Commission  to  over- 
come (J  sad  vantages  of  this  nature  by  adjustment  of  transportation  cliarges. 
Quinihy  et  al.  r.  Maine  Central  K.  R.  Co.  et  al.  240. 

A(lvanta;:es  of  location,  such  as  proximity  to  a  navigable  stream  or  strong 
competition  between  carriers,  naturally  result  in  lower  rates  to  a  town  so  situ- 
ated, and  it  is  not  th(»  province  of  the  Commission  to  disturb  the  resulting  rate 
relations  nnless  the  discrepancy  Is  so  great  as  to  effect  an  unjust  discrimination 
against  the  noncompetitive  iM)int.  But  the  mere  fact  that  a  given  town  has 
been  recognized  as  a  trade  center,  and  Is  enabled  by  its  more  favorable  rate 
a<ljustment  to  distribute  in  a  certain  territory,  can  not  Justify  the  continuance 
of  rehitive  rates  which  result  In  undue  i)reference.  Payne-Gardner  Co.  17.  L.  ft 
N.  K.  K.  Co.  (;:vs. 

Commission  held  that  western  cities  be  given  the  advantage  of  their  prox- 
imity to  (Julf  ports,  but  not  that  railroads  west  of  the  river  be  placed  on  a  rate 
basis  no  higher  than  any  more  thickly  populated  section.  Topeka  Banana 
Dealers'  Assn.  et  al.  r.  St.  L.  &  S.  F.  R.  R.  Co.  et  al.  620.      • 

(Jeographical  conditions  narrow  complainant's  outlet.  Cardiff  Coal  Co.  r. 
('.,  M.  iV:  St.  P.  Ry.  Co.  et  al.  400. 

INn'nts  nearer  origin  naturally  have  some  advantage.  PhilllpB-Trawlck-James 
(%>.  r.  So.  Pac.  Co.  et  al.  044. 

T(»pographical  and  railway  lines  as  affecting  rate  differences.  Rhinelander 
Taper  Co.  r.  Nor.  Pac.  Ry.  Co.  et  al.  633. 

47*J."il— OS        -.^)(i 
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LONG  AND  SHORT  HAUL. 

If  the  iufluence  of  eouii>etition  between  iK)lnt8  of  production,  in  commodit! 
between  ciirriers,  and  in  rates  prevailing  at  the  farther  distant  point,  but  ] 
at  tbe  nearer  one,  controls  the  establishment  of  a  lower  rate  to  the  former, 
will  constitute  such  dissimilarity  of  circumstances  as  will  justi^r  the  lower  r 
for  the  longer  haul.    Bovaird  Supply  Co.  r.  A.,  T.  &  S.  F.  Ry.  CJa  et  al.  66. 

Complaint  attacks  the  reasonableness  of  rates  on  canned  goods  and  dried  fr 
from  Pacific  coast  terminals  to  Nashville  as  comiiared  with  other  points  In  T 
nessoe,  Ohio,  and  Kentucky,  and  alleges  violation  of  the  fourth  section  of  \ 
act;  Held,  That  the  rates  complained  of  are  not  unreasonable  per  se  and  tl 
they  do  not  unjustly  discriminate  against  Nashville  and  In  favor  of  the  otl 
IK>ints  named.    Phil Hps-Tra wick- James  Co.  t\  So.  Pac.  Co.  et  al.  644. 

The  record  disclosc>s  that  the  traffic  involved  In  the  complaint  Is  hauled  tbroi 
Nashville  to  farther  distant  i)oints  at  lower  rates  than  are  charged  at  Naahv! 
by  only  one  defendant,  and  by  that  defendant  to  only  four  of  the  points  m 
tloned  in  the  compla int.  The  ccmtrol  1  ing  conditions  of  competition  at  each  of  tb 
four  points  are  found  to  be  such  as  to  relieve  defendant  from  the  charge 
violating  the  long  and  short  haul  section  of  the  act.    Id. 

Johnston  &  I^rimer  Dry  Goods  Co.  et  al.  v.  A.,  T.  ft  8.  F.  Ry.  Co.  et  al.  88& 

Lincoln  Commercial  Club  v.  C,  R.  I.  &  P.  Ry.  Co.  et  al.  319. 

MinneaiK)li8  Threshing  Machine  Co.  v,  C,  R.  I.  &  P.  Ry.  Co.  128. 

Railroad  Commission  of  Kentucky  v,  L.  &  N.  R.  R.  Co.  et  ul.  aoa 

Randolph  Lumber  Co.  v.  S.  A.  L.  Ry.  et  al.  601. 

Pecos  Mercantile  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  173. 

LOSS. 

If  a  rate  is  conditioned  upon  the  shipi>er*s  assuming  the  risk  of  loM  dne 
causes  beyond  the  carrier's  control,  the  condition  is  valid.  In  re  Beleai 
Rates,  550. 

Tonnage  losses  to  complainant  by  cancellation  of  through  routes.  Can 
Coal  Co.  r.  C,  M.  &  St.  P.  Ry.  Co.  et  al.  460. 

LUMBER. 

The  rate  of  12  cents  per  100  pounds  now  iu  effect  on  hardwood  lumber  f^ 
Memphis  to  New  Orleans  is  unreasonable  and  should  not  exceed  10  cents  ] 
100  ijounds.    Thompson  Lumber  Co.  et  al.  t\  I.  C.  R,  R.  Co.  et  al.  687- 

Rates  uix)n  S(^ft-w(K>d  lumber  from  Pacific  coast  producing  points  may  pip 
erly  be  lower  to  eastern  destinations  than  rates  upon  hardwood  lumber  tti 
such  eastern  destinations  to  Pacific  coast  ix>lntB.  Burgess  et  al.  v.  Transcon 
nental  Freight  Bureau  et  al.  GC8. 

A  rat(»  of  S5  cents  from  Chicago  and  Chicago  points  to  Pacific  coast  poll 
ni>on  hardwood  lumber  is  excessive ;  that  rate  should  not  exceed  75  cents. 

Combination  rates  on  Richmond.  Butters  Lumber  Co.  17.  A.  C.  L.  R.  R.  < 
et  al.  521. 

Differential  against  Lincoln  compared  with  Omaha.  Lincoln  Commerc 
Club  w  C,  R.  L  &  V,  Ry.  Co.  et  al.  319. 

Rates  on  I*etershurg  and  Richmond  to  Columbus.  Randolph  Lumber  Oa 
S.  A.  L.  Ry.  et  al.  601. 

Walnut  at  Oklahoma  City.    Miller  Walnut  Co.  t?.  A.,  T.  ft  S.  F.  Ry.  Go.  et  al.  ^ 

LX;MP  COAL. 
Rates  on.    Nel>raska  State  Railway  Commission  i7.  U.  P.  R.  R  Go.  848. 

MANUFACTURERS*  RATE. 

After  ne^'otiations  rates  adjusted  and  complainant  changed  pattemsL  Ni 
Albany  Furniture  Co.  r.  M.  J.  &  K.  C.  R.  R.  Co.  et  al.  604. 
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Carrier  may  offer  kuliicements  to  iiKliiiitrieM  to  l<x*t\te.  It  may 
unlawful  or  diserimLuAtory  prUil^ea.  Memphis  Frelt:ht  Bureau  t\ 
W.  R.  R.  Co.  et  al.  1. 

It  must  not  be  lnfeiT**d  that  railwnyft  Jaave  no  rigbt  to  fo«iter  enterprises  upon 
their  own  systems.     ReKfinve  Textile  Jk  Dye  WorkB  r.  So.  Tty.  Oj.  (?t  al  4S. 

Merchant's  Freight  nur**n«  c^f  Little  Rock  v.  Mid.  VnU  R.  R,  Co,  et  al.  243. 

Traer  v,  C.  ft  A.  R.  R.  Co*  et  ftl.  451. 

MANURE. 

Rates  on.    White  Water  FarmB  Co<  v.  V.,  R.  &  W.  R,  R.  Ca.  512*1 

MARINE  INSURANCE. 

Wyman,  Partridge  4  Co.  t\  B.  &  .M.  R»  R.  et  ak  258, 

MARKET  COMPETITION. 

The  fact  that  there  Is  competition  for  the  purchnse  of  ibis  coal  between  NV 
bra  ska  communities  and  communttlefl  in  Wyoming:  and  Utah  affords  no 
Justification  to  the  carrier  for  cbare:int:  more  thna  n  reasonfible  rate  for  the 
transportation  of  such  coal  as  the  Nebraska  |»e<>i>Ie  njrty  succeed  in  buying.  No 
Justiflcatlon  exists  for  the  maintenance  of  n  Maiiket  ntte  o»  coal  to  all  points 
on  defendant's  lines  In  Nebraska.  Nebraska  State  RalKvay  Uommtsfiton  t\  U.  P. 
R.  R.  Co.  349. 

Eiastem  and  western  roi>e  in  Missouri  River  territory.  BovaXrd  Bupply  Cc. 
V.  A.,  T.  &  S.  F.  Ry.  C^.  et  a  I.  &;. 

MASURITE. 

Masurlte  Explosive  Co.  t\  I*.  &  L.  K.  H,  R.  Co.  et  uL  4(MSl 

MEASURE  OF  RATES. 

It  is  not  Incumbent  ni)on  n  rood  to  measure  the  rates  to  nil  jKiint«  on  ttB  line 
from  and  to  which  It  liandiea  the  bulk  of  the  tratflc  by  lower  rates  flxed  by 
competitors  operating  over  a  more  direct  route  to  some  other  t>oint  also  on  its 
line  but  to  which  H  bamllew  an  unappreciable  volume  of  tratflc.  So  to  hold 
would  be  totally  to  disre>:ard  the  effect  of  com|)etltlve  coudltloup  which  the 
Supreme  Court  has  held  tn  numerous  cftws  ns  jURtt  Tying  the  appllcntlou  of 
lower  rates  to  fartbtT  distant  rH»lnt»  over  tlie  same  line  in  the  same  direction. 
The  long  and  short  haul  Beet  ion  of  the  act,  as  construed  by  the  court  s^  prohibits 
the  charging  of  a  biifher  rate  to  a  less  distant  point  only  where  the  carrier 
re8i)onsible  for  both  rales  occupies  a  like  relation  to  the  more  distant  point  to 
which  the  lower  rate  applies.  Railroad  Commission  of  Kentucky  v.  L.  &  N< 
R.  R.  Co.  et  al.  300. 

Bulk  of  traffic  not  measured  by  more  direct  route  of  comr>etItorw  with  inap- 
preciable volume.     Id. 

Old  rate  paid  when  complainant  was  receiving  rebates  unlawful  and  no 
measure.     Frye  &  Brnbn  et  flL  >'^  Nor.  Pac.  Ry.  Co.  et  ai.  HOI, 

Erroneous  application  of  unlawful  rate  no  evidence  higher  rat©  unreflBonable. 
Bovaird  Supply  Co.  r.  A.,  T.  &  S.  F<  Ry.  Co.  et  al.  frfl. 

Intense  conir>etition  drws  not  mark  the  Jlinlt.  Pittbburg  Platr  GJaHi  Oo.  v. 
P..  i\,  C.  &  St.  L.  Ry,  Co.  et  al.  87, 

ME.\T  I»RODUCTS. 

Pacific  coast  supply,     Frye  &  Brnhn  ft  a  I.  r.  N.  Pne.  Ry.  i\K  et  Hi*  501, 

MILEAGE  RATE. 

Distance  l>asis  obs**rvt'd  exct^pt  where  competition  fore**»*  aJJuHtnjeiit.  Paym*- 
Gardner  Co.  r.  L.  &  N.  R.  R.  Co.  G33. 


762 


MILK. 
Kates  on. 


INDEX. 


Merchants*  Traffic  Assn.  v.  Pacific  Expi 


MILLING-IX-TRANSIT. 

Bangor  and  I^ewiston,  Maine,  on  com.  Qulmby  e 
Co.  et  al.  24G. 

Salinn,  Kans.,  to  Little  Rock — Bran — No  combinat 
shall  Michel  Grain  Co.  v.  Mo.  Pac.  Ry.  Co.  5()6. 

Kingfisher  Mill  &  Elevator  Co.  v.  C,  R.  I.  &  P.  Ky. 

MINE  DISTRIBUTION. 
Effect  of  contract.    Traer  v,  I.  C.  R.  R.  Co.  et  al.  4 
Mine  cai>acity  may  be  greater  than  allotment  ol 

Coke  Co.  V.  N.  &  W.  Ry.  Co.  et  al.  CO. 

Koyal  Coal  &  Coke  Co.  i\  Southern  Ry.  Co.  440. 


MINERAL  WATER. 

Mixed  carload  with  beer. 
St.  P.  Ry.  Co.  et  al.  28. 


Mi  Iwaokee-Wa  nkesha 


MINIMUM  WEIGHT. 

Masurite  classified  as  1^  times  first  class  in  less 
class  in  carloads,  minimnm  20,000  i>ound8.  Masurit 
E.  R.  R.  Co.  et  al.  405. 

The  fixing  of  the  minimnm  weight  at  20,000  pound 
from  New  Orleans  and  Mobile  to  points  west  of  th 
assessing  a  minimum  weight  of  18,000  pounds  to  Chi 
river,  does  not  result  in  undue  discrimination,  as  it  a 
in  minima  is  made  to  meet  competition  through  B 
l)ananas  from  New  Orleans  and  Mobile  are  usually 
IK  Kinds  in  excess  of  the  20,000-pound  minimum.  Tor 
et  al.  V,  St.  L.  &  S.  F.  R.  R.  Co.  et  al.  020. 

Billing  as  unreasonable  as  marked  caiMicity.  Ro 
Vandalia  R.  R.  (V).  115. 

Brick,  40,000  iK>nnds.  Hydraulic  Press  Brick  Co. 
et  al.  342. 

Carloads  coke,  40,000  pounds.  AmariUo  (vas  Co. 
et  al.  240. 

Carriers  i)ermitted,  sometimes  required,  to  estat 
numerous  commodities.  Georgia  Rough  &  Cut  Ston 
et  al.  401. 

Southern  Classification  provides  minimum  shall 
class  or  commodity  rate,  but  not  higher  than  first  cli 
Express  Co.  530. 

MISROUTING. 

Initial  carrier  at  fault  and  should  make  good  ovei 
Sons  V.  C.  &  N.  W.  Ry.  Co.  et  al.  1C7. 

MIXED  CARLOADS. 

i:i)on  the  circumstances  disclosed  by  the  record,  - 
fus;n  to  apply  thoir  carload  rates  to  shipments  of  j 
ported  with  beer  and  beer  products  in  mixed  carloai 
Mills  Co.  r.  IN»nn.  U.  R.  Co.  et  al.,  12  I.  C.  C.  Rep 
M I ^vaukcv- Waukesha  Brewing  Co.  t?.  C,  M.  &  St.  P. 


INDEX, 

Furalture,  etc.,  New  AJbany  Furulture  Co.  t\  M*  J*  &  K.  L\  K.  iL  Ci>,  et 
al.  504. 

MOLASSES. 
Rate  ou.    Thoniiwson  Lumber  Co,  et  al.  v,  I*  C^  R,  R.  Co.  ct  *iU  tJB7, 

MONOPOLY. 

Express  compauy^  Tike  railroad  company*  common  onrrler*  a  monor>oly.  Kin- 
del  v,  Adams  Express  Co.  et  al.  4TS. 

MOTOR  CYCLES. 

Defendants'  rate  applied  to  shipments  of  motor  cycles  from  SL  l^nls  to  Dea- 
ver  should  not  exceed  thnt  Imiiosed  u[>on  lik\vt*les  between  the  same  |iolut&, 
Merchants'  "Traffic  Abso,  r.  A,.  T.  &  S,  h\  Ry.  Co,  E*t  nK  2.S3, 

Forest  City  Freight  Bureau  i\  A.,  T,  &  S.  F.  rty.  C>),  et  Ml.  2J)fi, 

MULTIGRAPHS. 

Classification,  price  aud  rates  on.  Forest  City  Freight  Bureau  r>  A^  T,  & 
S.  F.  Ry.  Co.  et  al.  206. 

NEGLIGENCE. 

A  carrier  muf;t  not  make  tiwe  of  Its  relens4*(]  rutpfi  ns  o  lueiine  of  ew^apinjj 
liability  for  the  conaequencea  of  its  negligence^  cither  wholly  or  In  pan.  In  re 
Released  Rates,  560. 

NEW  LINES. 

Power  of  regulation  and  protecting  jmhllc  nmke  coui]K^thiff  liueji  vital  when* 
transportation  facilities  already  ample.  Cblcajf*^  &  Milwaukee  Electric  R.  R, 
Co.  V.  I.  C.  R.  R.  Co,  et  ah  20. 

Strong  lines  hare  been  built  from  pouthem  points  cjirrj'lug  commodities  for 
merly  almost  exclusively  from  the  Eaat.  Anthony  Wholesale  Grocery  Co.  v^ 
A.,  T.  &  S.  F.  Ry.  Co.  et  al.  605. 

NITRATE  OF  AMMONIA. 
Base  of  masurlte.    Masurite  Explosive  Co.  v,  P.  &  L.  E.  R.  R.  Co.  et  al.  405. 

NITRATE  OF  SODA. 
Origin  and  rates  on.     Ft.  Smith  Traffic  Bureau  v,  St.  L.  &  S.  F.  R.  R.  Co. 

et  al.  051. 

MTKOGLYCERIN. 
Base  of  dynamite,  etc.    Masurite  Explosive  Co.  v,  P.  &  li.  E.  R.  R.  Co.  et  al. 

405. 

OAK. 

High  ton  ixT  mile  rate.  Thompson  Lumber  d^  vt  aU  r*  L  C  R*  K,  Co.  et  al. 
(;57. 

Inii)orted  manufactured  on  Pacific  coast.  BurgeSH  et  aU  t\  Tran scout Inental 
Freight  Bureau  et  al.  G6S. 

OCEAN  RATES. 

An  ocean  carrier  established  under  the  laws  of  Cuba  and  transporting  t raffle 
between  Habana  and  Galveston  is  not  subject  to  the  act  to  regulate  commerce. 
Lykes  Steamship  Line  v.  Commercial  Union  et  al.  310. 

Cream  via  Clyde  Line  discontinued,  express  service  preferable.  Reynolds  t\ 
Southern  Express  Co.  536. 

Xev(^r  has  boon  stability  of  rates  upon  water.  CoBmoiwlltan  Shipping  Co»  «, 
Hamburg-American  Packet  Co.  et  al.  266. 
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Hates  to  the  port  uncertain  and  flexible  element.    Pittsburg  Plate  GUun 
P..  C,  C.  &  St.  L.  Ry.  Co.  et  al.  87. 


ORANGES. 

Rates  on,  including  refrigeration, 
et  al.  529. 


Fain  &  Stamps  t?.  A.  G.  L.  R.  ] 


OVERCHARGE. 

Where  a  shipper  has  paid  an  excessive  rate  he  may  recover  as  repa 
the  difference  between  the  rate  iNiid  and  what  wonld  have  been  a  reasi 
rate  at  the  timer  even  though  he  may  not  ultimately  be  damaged  by  th< 
meut  of  the  higher  rate.  Burgess  et  aL  v.  Transcontinental  Freiglit  E 
et  al.  668. 

Above  reasonable  rate.    Baer  Biros.  Mercantile  Co.  v.  Mo.  Pac.  By. 
al.  329. 

Alleged.    Ocheltree  Grain  Co.  v.  St  L.  &  S.  F.  R.  R.  Ca  46. 

Conceded.    Ga.  Rough  &  Cut  Stone  Co.  v.  Ga.  R.  R.  Co.  et  al.  401. 

Not  satisfactory  remedy  for  unreasonable  t)iUing.  Romona  Oolitic  Sto: 
V.  C.  I.  &  L.  Ry.  Co.  et  al.  569. 

Oranges,  C.  L.,  St.  Petersburg,  Fla.,  to  Atlanta,  Ga.  Fain  ft  Stan 
A.  C.  I^  R,  R.  Co.  et  al.  529. 

O.  R.— OWNER'S  RISK. 

If  a  rate  is  conditioned  upon  the  shipper's  assuming  the  entire  risk  o 
the  condition  is  void  as  against  loss  due  to  the  carrier's  negligence  or 
misconduct.    In  re  Released  Rates,  550. 

PAPMl. 

That,  upon  all  the  facts  disclosed,  the  rate  adjustment  on  paper  la  not  i 
to  be  unlawful.    Weight  to  be  given  by  Commission  to  a  contract  for  eati 
ment  of  certain  rates  discussed  and  ruling  in  Commercial  Club  of  Omaha 
&  N.  W.  Ry.  Co.,  T  I.  C.  C.  Rep.,  386,  reaffirmed.    Rhhielander  Paper 
N.  Pac.  Ry.  Co.  et  al.  633. 

PAPER  RATES. 

Rates  under  which  practically  no  shipments  move.  Pittsburg  Plate  Gla 
V.  P.,  C,  C.  &  St.  L.  Ry.  Co.  et  al.  87. 

Aniarillo  Gas  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  240. 

Frje  &  Bruhn  et  al.  v.  N.  Pac.  Ry.  Co.  et  al.  501. 

Topeka  Banana  Dealers'  Asso.  v.  St.  L.  &  S.  F.  R.  R.  Co.  et  al.  620. 

PARTIES. 

Association  competent  to  bring  complaint.  Forest  City  Freight  Bnn 
Ann  Arbor  R.  R.  Co.  et  al.  109. 

Complainant  is  an  association  within  the  meaning  of  section  13  of  the  tu 
is  therefore  competent  to  bring  complaint  before  the  Commission.  FOrev 
Freijjht  Bureau  r.  Ann  Arbor  R.  R.  Co.  et  al.  118. 

PARTY  RATES. 

Defendant  is  guilty  of  unjust  discrimination  in  refusing  a  special  ezci 
rate  to  parti(>s  of  10  or  more  i)ersons  in  the  employ  of  complainant,  preaenl 
it  for  transportation  l>etwei^n  Nashville,  Tenn.,  and  EvansvlUe,  Ind.,  whl 
cording  said  rate  to  parties  of  10  or  more  persons  of  other  avocations  tra' 
between  the  same  points  at  the  same  time.  Reimration  awarded.  Koch  I 
Service  v.  L.  &  X.  R.  R.  Co.  523. 

Must  be  oi>en  to  the  general  public.    Field  17.  Southern  Bjt  Oo.  et  aL  206; 
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PAST    RATES. 

Banana  rates  to  Chicago  antl  Kjin^as  Clt7  since  1S03.  Tofjt'kii  Bflnana 
Dealers'  Asso.  v.  St.  L.  &  S.  F.  n.  R.  Co,  et  aL  620, 

Hardwood  lumber  between  Memphis  and  New  Orleans  since  1^^?,  Tlu>n]|>' 
son  Lumber  Co.  et  al.  v.  I.  <;,  R.  R,  Co,  et  a  I  OTil. 

Jurisdiction  over  rates  in  the  former  Territory  of  Oklaliomti*  HuHsey  v* 
C.  R.  I.  &  P.  Ry.  Ck).  366. 

Long  maintained  presuoieil  remuaeratiye,  Detroit  Cbemlt-'tti  Workft  v.  North- 
em  Central  Ry.  Co.  et  al.  357, 

Pecos  and  El  Paso.    Pec^>s  Mercantile  Co.  v.  A.,  T,  &  S.  F.  Ry.  Co»  et  ai.  173* 

Rate  sometime  maintained,  tbeu  udvancedi  again  reduced,  Is  lei  I  he  nntnre 
of  an  admission  that  this  rate  is  fair  unless  explained,  Ocbeltree  Gralu  Co,  i\ 
St.  L.  &  S.  F.  R.  R.  Co.  46. 

Region  west  of  Missouri  River.  Anthony  Wholesale  Grocery  Co*  v.  A.,  T,  & 
S.  F.  Ry.  Co.  et  al.  605. 

Since  the  filing  of  tariffs.  Cattle  Raisers'  Asso.  of  Tesas  r.  M,.  K,  &  T*  By, 
Co.  et  al.  418. 

Strong  evidence  of  reasouableness  of  a  rate.  Burgess  et  aK  t?.  T  ran  aeon  tl- 
nental  Freight  Bureau  et  ul,  GOS. 

Sugar  from  New  Orleans  to  Nuahville  alnce  185)7.  Payne- Gardner  Co,  I?. 
L.  &  N.  R.  R.  Co.  638. 

PAVING    BLOCKS. 

Rates  on.    Ga.  Rough  &  Cut  Stone  Co.  v,  Ga,  R,  R.  Co,  Pt  nl,  40\. 

PERCENTAGE  RATES. 

Trunk  line  territory.  Ru  ilroad  Commission  of  K^tucky  r.  L.  &  N,  R.  II-  Co. 
et  al.  300. 

PETROLEUM. 
Re  Demurrage  on  Privately  Owntni  Tank  Cars  37S. 

PLATE  GT^SS. 

Rates  on.     IMttsburg  Plate  Glass  Co.  v.  P.,  C,  C.  &  St.  L.  Ry.  Co.  et  al.  87. 

POLICE  POWER  OF  STATE. 

Leonard  v,  K.  C.  S.  Ry.  Co.  et  al.  573. 

POOLING. 

The  i)ool!ng  of  traffic  by  water  carriers  is  plainly  a  matter  over  which  this 
Commission  has  no  jurisdiction.  Cosmopolitan  Shipping  Co.  v,  Hamburg-Amer- 
ican Packet  Co.  et  al.  200. 

PORT  DIFFERENTIALS. 

Washburn-Crosby  Co.  r.  Pa.  R.  R.  Co.  40. 

POTATOES. 

Movement  of  crop.     Ruttle  et  al.  v.  P.  M.  IL  R.  C*i,  170. 

Rates  on.     Hollis  Stedninn  &  Sons  r.  C\  &  N,  W.  Ry.  C«,  ot  nl.  107. 

PRACTICE. 

To  maintain  a  petition  before  this  Coiiimission  for  the  recovery  nf  excessive 
freight  charges  it  is  not  necessary  that  the  [wiyment  of  the  freight  should  bave 
l»een  made  under  protest.    Baer  Bros.  Mercantile  Co,  t\  Mo.  Pac,  Ry,  C-o,  et  al,  329, 

The  universal  rule  in  the  courts,  also  npplloiible  to  Hie  Coinuiii*sian^  seems  to 
l»e  that,  under  a  system  of  pleading  which  j:>ormlti*  a  procw^ling  for  damag^B  to 
be  instituted  by  the  filing  of  a  complaint,  the  statute  of  lljultatloaa  doea  not 
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cease  to  run  against  the  demand  until  the  complaint  ha 
claim  with  sufficient  i)articularity  to  make  an  issue, 
action  has  been  pleaded  there  is  nothing  to  arrest  tb 
All  the  elements  fairly  necewairy  to  present  the  cause 
in  a  complaint  filed  with  the  Commission.    Mo.  &  Kan 
&  S.  F.  lly.  Co.  411. 

Complainant's  api)lication  for  leave  to  amend  its  co 
cover  establishment  of  through  routes  and  Joint  rates  1 
its  line  to  and  from  all  i)oints  over  defendant's  line,  Is 
does  not  favor  a  practice  of  ingrafting  an  appllcatioi 
Joint  rateH  onto  a  claim  for  rei>aration  upon  the  has! 
I^  Salle  &  bureau  County  K.  R.  Co.  r.  C.  &  N.  W.  Ry. 

Amendment  to  petition  creating  entirely  new  Issue. 
V.  X.  Y.,  N.  H.  &  H.  R.  R.  Co.  et  al.  225. 

Ai)r)lication  for  more  siiecific  findings.  Cattle  Ra 
M.,  K.  &  T.  Ry.  Co.  et  al.  418. 

Demurrer  sustained.  Cosmoi)olitan  Shipping  Co.  v, 
ping  Co.  et  al.  206. 

Exception  to  Jurisdiction  of  Commission  in  rei>aratl 
Threshing  Machine  Co.  r.  C,  R.  I.  &  P.  Ry.  Co.  128. 

Form  of  complaint  not  warranting  definite  order, 
eery  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et.  al.  G05. 

Invest  igjit ion  not  required  by  public  interest  or  olB 
ning  V.  C.  &  A.  R.  R.  Co.  et  al.  125. 

Jurisilictioual  questions  ignored  when  complaint  di 
man  et  al.  r.  Midland  Valley  R.  R.  Co.  103. 

Petition  d<K»s  not  show  **go<Kl  cause"  in  alleging  t 
Application  of  Oa.  8.  &  Fla.  Ry.  Co.,  for  extension  of 
Iltmrs  of  Service  I-aw,  134. 

Rate  established,  rerta ration  i>osti)oned  for  adjust 
Transcontinental  Freight  Rureau  et  al.  (i68. 

Reoi»ening  case.    Reliance -Textile  &  Dye  Works  v.  i 

Restoration  of  rate.    Bunch  Co.  et  al.  r.  C,  R.  I.  & 

PRECEDENT. 

l'l>on  the  hearing  comr)lainant  offered  the  findings  o 
Hion  in  the  former  case  and  Insisted  that  this  ought  t< 
its  right  to  an  order  in  the  present  case ;  Held,  that  u 
entire  matter  nnist  be  tried  de  novo.  Merchants*  Traf 
H.  R.  R.  Co.  et  al.  225 

Chicago  &  Milwaukee  Electric  Ry.  Co.  v.  Illinois  C 
C.  Rep.,  2<),  cittHl  and  affirmed  and  the  distinction  mad 
tion  nMinirements  of  mere  loading  points  serving  on 
scril)e<l  in  that  case,  and  the  more  extensive  requiremei 
gcncnil  merchandising  is  done  and  the  products  of  th 
trated  for  shipment,  and  (*oal,  lumber,  and  other  comii 
supply  l(K-aI  needs.  Cedar  Rapids  &  Iowa  City  Ry.  & 
Co,  2r»o. 

The  conclusions  announced  by  the  Commission  in  t 
August  1(>,  ISKk"),  are  affirmed,  and  the  rates  therein 
held  to  be  still  excessive  and  unreasonable.    Cattle  B 
M.,  K.  &  T.  Ry.  Co.  et  al.  418. 

Ranner  Milling  Ccmipany  ctise  controlling.  Thomtoi 
!>.,  I-.  &  W.  R.  R.  Co.  et  al.  37. 
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Wasnburn-Crosby  Co.  v.  Erie  R.  R.  Co.  et  al.  88. 

Washburn-Crosby  Co.  v.  L.  V.  R.  R.  Co.  89. 

Cosmopolitan  Shipping  Company  case  followed.  L^kes  S.  S.  JAne  v»  Commer- 
cial Union  et  al.  310. 

Haines  case  controlling.  Gentry  v.  C,  R.  I.  &  P.  Ry.  Co.  et  al.  214,  211),  220, 
222,  223,  224. 

Northern  Central  Railway  Company  case  followed.  Detroit  Chemical  Works 
V.  Erie  R.  R.  Co.  et  al.  303. 

I'arty-rate  case  followed.    Field  t?.  So.  Ry.  Co.  et  al.  268. 

PREFERENCE  OR  ADVANTAGE. 

Intermediate  rate  which  does  not  permit  disadvantageous  competition  from 
point  beyond  does  not  create  undue  preference.  Bovaird  Supply  Co.  t?.  A.,  T.  it 
S.  F.  Ry.  Co.  et  al.  56. 

American  Asphalt  Assn.  v,  Uintah  Ry.  Co.  196. 

Traer  v.  C.  &  A.  R.  R.  Co.  et  al.  451. 

PRICE. 
Effect  of  rate  on.    Cattle  Raisers*  Assn.  of  Texas  v.  M.,  K.  &  T.  Ry  Co.  et 

al.  418. 

PRIVATE  CARS. 

While  the  right  to  use  private  cars  may  doubtless  be  denied  to  shippem  by 
appropriate  legislation,  in  the  absence  of  a  specific  enactment  to  that  effect  the 
Commission  is  not  prepared  to  say  that  their  use  In  itself  is  unlawful ;  but  If 
their  use  results  under  a  given  set  of  circumstances  in  an  unlawful  advantage 
to  their  owners  and  an  unlawful  disadvantage  to  other  shippers,  a  qaeetlon  Ib 
presented  which  under  existing  legislation  is  within  the  control  of  the  CominUK 
sion  and  may  be  made  the  basis  of  such  relief  as  the  facts  may  Justify.  Buttle 
et  al.  r.  P.  M.  R.  R.  Co.  170. 

Must  be  counted  in  distribution  to  mines.    Traer  i?.  C.  &  A.  B.  B.  Co.  et  aL  4S1. 

Subject  to  demurrage.    In  re  Demurrage  on  Privately  Owned  Tank  Cars,  878. 

PROCEDURE. 
Baer  Bros.  Mercantile  Co.  v.  Mo.  Pac.  Ry.  Co.  et  al.  329. 
Cattle  Kaisers'  Asso.  of  Texas  v.  M.,  K.  &  T.  Ry.  Co.  et  al.  418. 
Clmudler  Cotton  Oil  Co.  t\  Ft  S.  &  W.  R.  R.  Co.  473. 
Field  r.  So.  Ry.  Co.  et  al.  298. 
Merchants'  Traffic  Asso.  r.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  et  al.  225. 

PROPORTIONAL  RATES. 

From  points  west  of  Missouri  River  to  St.  I^uls.  lYaffic  Bureau,  etc.,  of  St. 
Louis  r.  Mo.  Pac.  Ry.  Co.  et  al.  11. 

Kansas  City  to  Cai>e  Girardeau.  North  Brothers  r.  St.  L.  &  S.  F.  R.  R.  Co. 
irc>. 

Kansas  City  to  Little  Rock  on  bran.  Marshall  Michel  Grain  Co.  v.  Mo.  Pac. 
Ky.  Co.  r>G«. 

PROTEST. 

At  time  of  payment  of  freight  money  not  necessarily  prerequisite  for 
maintaining?  action  for  reparation.    Baer  Bros.  Mercantile  Co.  v.  Mo.  Pac.  Ry. 

Co.  (>t  al.  ;}1>9. 

PUBLIC  INTEREST. 

Petition  of  complainant  asking  for  an  order  requiring  defendant  to  reestab- 
lish its  station  at  Elder,  Okla.  (formerly  Indian  Territory),  denfed,  because 
the  interest  of  the  general  public  does  not  require  It  and  such  reestablishment 
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would  be  ail  iniiiecesiiry  burden  ui)on  defendant.  Eklc 
K.  R.  Co.  103. 

Cattle  Kaisers'  Asso.  of  Texas  v,  M.,  K.  &  T.  Ry.  d 

In  re  Released  Rates,  550. 

Traer  v.  C.  &  A.  R.  R.  Co.  et  al.  451. 

No  official  duty  requiring  investigation,  it  is  refua 
R.  R.  Co.  et  al.  125. 

PTTI.P  WOOD. 

Rates  on.     Rhinelander  Paper  Co.  r.  N.  Pac.  Ry.  C( 

RATES. 

See  also  Absorption;  Advances;  Basing  Rates;  ] 
fication;  Class  Rates;  CoMniNATioN  Rates;  G 
Ratks;  Competition;  Concession;  Conditional  Ra' 
crimination;  Distance;  Divisions;  Emebqency  Ri 
Ex  Lake  Rates;  Express  Rates:  Graded  Rates; 
Rates;  Industrial  Rates;  Inland  Carriage;  Ii 
Transit  ;  Johuers*  Rates  ;  Joint  Rates  ;  I^ake  and  B.a 
Manufacturers*  Rates;  Measure  of  Rates;  Milui 
Rates;  Ocean  Rates;  Papkr  Rates;  Party  Rates; 
Rates:  Proi>ortional  Rates;  Reasonable  Rates;  Re 
TivE  Rates  ;  Released  Rates  :  State  Rates  :  Suspeng 
Charges;  Territorial  Rates;  Through  and  I^cai 
Rates;  Zone  Rates. 

Th(»  Com  mission  does  not  approve  the  practice  wl 
rates  with  a  clause  under  which  they  expire  after  a 
I)oso  of  onabling  the  Commission  to  do  Justice  in 
order  to  prevent  the  discriminations  which  the  act 
the  Commission,  in  such  cases,  will  hereafter  requ 
in  effect  for  a  definite  i)eriod  of  time  to  be  designate! 
Hayes  Co.  r.  I.  C.  R.  R.  Co.  et  al.  16. 

Defendant's  regulations  as  to  contents  of  i)ackages 
welphts  have,  in  the  past,  l)een  disregarded  by  compls 
by  defendant,  resulting  in  charges  less  than  provided  I 
sIi!i)iHMi.  riM)ii  correction  of  those  irregularities  cc 
rate  was  unroasoiiablo  and  reiMiration  was  demands 
is  not  unreasonable,  and  tliat  where  a  shipper  has  in 
rate  on  account  of  his  own  and  carrier's  irregular! 
irregularities  can  not  be  made  the  basis  for  an  awi 
plaint  dismissed.    Rannon  r.  Southern  Express  Co.  51 

Accepting  less  than  published,  no  presumption  lattt 
I^rulin  et  al.  f.  X.  I»ac.  Ry.  Co.  et  al.  501. 

Hnsed  on  value.  A  carrier  may  lawfully  establish 
cjible  to  a  siHH?ific  commodity  and  graduated  reason 
These  rates  must  l)e  ai)plied  in  good  faith,  regard  bein 
of  tiie  proiKjrty  offertMl  for  shipment.    In  re  Released 

Dis;igreeing  on  divisions — defendants  increased  ra 
tine  Co.  r.  M.  J.  &  K.  (\  R.  R.  Co.  et  al.  594. 

Insulliclent  for  carrier  justifying  rate  to  assert  its 
Reynolds  r.  Southern  Express  Co.  536. 

Ten-car  lots  of  coal.  Nebraska  State  Railway  Co; 
(V).  349. 

Rail  and  lake.    AVyman,  Partridge  &  Co.  r.  R.  &  M. 
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Rail  and  water.  Railroad  Commission  of  Kentucky  t?.  L.  ft  N.  R.  R.  Ck>. 
ct  al.  300. 

Bovaird  Supply  Co.  t\  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  56. 

REASONABLE  RATES. 

A  rate  of  75  cents  per  100  pounds  on  rope  in  carloads  from  San  Francisco, 
Cal.,  to  Independence,  Kans.,  is  not  shown  to  be  unreasonable.  Bovaird  Sup- 
ply Co.  V,  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  56. 

Rates  between  other  points  outside  the  present  State  of  Oklahoma  and  points 
within  that  State  held  not  unreasonable.  Haines  i7.  C,  R.  I.  ft  P.  Ry.  Co.  et 
al.  214. 

The  record  fails  to  show  that  the  rates  in  question  are,  under  present  condi- 
tions, unreasonable  in  and  of  themselves  or  that  the  circumstances  and  condi- 
tions under  which  the  trafl^c  is  handled  to  and  from  EhransvlUe  are  so  substan- 
tially similar  to  those  under  which  traffic  is  handled  to  and  from  Owensboro 
and  Henderson  as  to  make  the  charging  of  higher  rates  to  and  from  the  laat- 
mentioned  i)oints  unjustly  discriminatory  as  compared  with  the  rates  applying 
between  Evausville  and  the  same  points  in  Trnnk  Line  and  Central  Freight 
Association  territories.  Complaint  dismissed.  Railroad  Commission  of  Ken- 
tucky V,  L.  &  N.  R.  R.  Co.  et  al.  300. 

It  may  be  laid  down  as  a  general  rule  admlttlii^  of  no  qoallfication  that  a 
manufacturer  or  merchant  who  has  traffic  to  move  and  is  ready  to  pay  a  reason- 
able rate  for  the  service  has  the  right  to  have  It  moved  and  to  have  reasonable 
rates  established  for  the  movement,  regardless  of  the  fact  that  the  revenaes 
of  the  carrier  may  be  reduced  by  reason  of  his  competition  with  other  shlppeni 
in  the  distant  markets ;  and  he  has  the  right  also  to  have  the  benefit  of  through 
routes  and  reasonable  Joint  rates  to  such  distant  markets  if  no  **  reasonable  or 
satisfactory''  through  routes  already  exist.  Cardiff  Coal  Co.  17.  C,  M.  ft  St 
P.  Ry.  Co.  et  al.  460. 

In  determining  whether  the  present  charges  of  the  defendants  are  reasonable^ 
inquiry  must  be  had  into  the  character  of  the  business,  the  amount  of  capital 
nHjuired  for  its  conduct,  the  hazard  involved,  and,  esi)ecially,  the  profits  which 
these  companies  are  now  making  under  the  rates  attacked.  Kindei  i\  Adams 
Express  Co.  et  al.  475. 

Defendants'  banana  rates  from  Mobile  and  New  Orleans  to  Kansas  City  and 
adjacent  points  are  not  found  to  be  unreasonable.  Topeka  Banana  Dealers* 
Asso.  r.  St.  L.  &  S.  F.  R.  R.  Co.  G20. 

Complaint  chaiionijeil  reasonableness  of  8-cent  rate  on  pulp  wood,  Duluth, 
Minn.,  Rliinelander,  Wis.,  and  rate  adjustment  on  paper  from  Rhinelander  to 
points  east  of  Mississippi  River,  whereby  Rhinelander  is  charged  rates  2  cents 
in  excess  of  those  applying?  from  the  Fo.\  River  district  in  Wisconsin.  During 
the  proceedinj^  the  Scent  rate  on  pulp  wood  was  reduced  to  6.95  cents;  Held, 
Tliat  the  rednced  rate  on  pulp  wood  is  not  shown  to  be  excessive.  Rhinelander 
TaiK'r  (\).  r.  X.  Pac.  I{y.  Co.  et  al.  CJ.*). 

Defendants'  rate  of  $;J.H5  per  ton  of  2,000  i>ounds  on  coke  in  carloads  from 
tlie  Trinidad  coal  and  coke  district,  in  Colorado,  to  Amarillo,  Tex.,  is  excessive 
and  nnr(»asonable  and  should  not  exceed  $2.00  per  ton,  the  rate  now  in  force  for 
the  transportation  of  soft  coal  between  the  same  points.  Amarillo  Gas  Co.  v. 
A.,  T.  cVs:  S.  F.  Ily.  Co.  et  al.  240. 

Cream.  Columbia,  Tenn.,  to  Jacksonville,  Fla.,  by  express  not  to  exceed 
^2.7r>  per  10  jralkms.     Reynolds  v.  Southern  Express  Co.  536. 

Enameled  brick.  Cheltenham,  Mo.,  to  New  Iberia,  I^.,  30  cents  per  100 
pounds.     Hydraulic  Press  Brick  Co.  r.  St.  I..  &  S.  F.  R.  R.  Co.  et  al.  342. 
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Knit  Komls.  S(^ib(mrd  to  Wlcbitu  via  (iniveston,  $1.G4|.  Johnston  &  Larii 
Dry  GocHls  Co.  et  nl.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  38S. 

Mixed  carloads  mineral  water  and  beer  not  unlawful.  Milwaukee-Wauke 
Brewing  Co.  r.  C,  M.  &  St.  P.  Ry.  Co.  et  al.  28. 

Multipraplis  1*  times  first  class.  Forest  City  Freight  Bureau  t?.  A^  T 
S.  F.  Ry.  Co.  et  al.  205. 

Per  sc.  No  evidence  was  introilucetl  tending  to  show  that  the  rate  char 
and  collected  was  unreas(»nable  and  unjust  ver  se.  Complaint  dismissed.  1 
sen  Canning  Co.  r.  C.  &  X.  W.  Ry.  Co.  et  al.  286. 

Anthony  Wholesale  (Jrocery  Co.  r.  A.,  T.  &  8.  F.  Ry.  Co.  et  al.  605. 

l»hillips-Trawiclc-James  Co.  et  al.  r.  S.  P.  Co.  et  al.  G44. 

Rhinelander  PaiH?r  Co.  r.  N.  P.  Ry.  Co.  et  al.  033. 

Pecos  Mercantile  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  173. 

ReiMiration  requires  rea8t)nable  rate  to  be  first  imssed  uiK>n.  Baer  B 
Mercantile  Co.  r.  Mo.  I»ac.  Ry.  Co.  et  al.  329. 

Banner  Milling  Co.  r.  X.  Y.  C.  &  II.  R.  R.  R.  Co.  31. 

Cattle  Raisers'  Assn.  of  Texas  v,  M.,  K.  &  T.  Ry.  Co.  et  al.  418. 

Frye  &  Bruhn  et  al.  v.  X.  P.  Ry.  Co.  et  al.  501. 

Kindel  v.  Adams  Express  Co.  et  al.  475. 

Larsen  Canning  Co.  r.  C.  &  X.  W.  Ity.  Co.  et  al.  28G. 

Lincoln  Commercial  Club  r.  (1,  R.  I.  &  P.  Ry.  Co.  et  al.  319. 

Miller  Walnut  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  43. 

Ocheltree  Grain  Co.  r.  St.  I..  &  S.  F.  R.  R.  Co.  40. 

Phi llil)s-Tra wick-James  Co.  et  al.  r.  S.  P.  Co.  et  al.  644. 

REBATES. 

I*ractices  of  certain  carriers  relative  to  interstate  shipments  declared  tlU 
and  criminal  prosecutions  requested  to  be  Instituted.  In  re  Rates,  Accon 
etc.,  of  Carriers,  etc.,  123. 

Evidence  of  rebates  allowed  in  the  past  when  offered  by  a  shipper  who  unl 
fully  received  them  is  not  competent  to  show  that  the  published  rate  Is  nni 
sonahh^    Frje  &  Bruhn  et  al.  r.  X.  Pac.  Ry.  Co.  et  al.  501. 

The  fact  that  defendants  accei)ted,  and  complainant  actually  paid,  less  t 
the  published  rates,  in  violation  and  in  defiance  of  law,  raises  no  presumpi 
that  the  publisluHl  rate  is  unreasonable,  but  tends  rather  to  raise  a  presompl 
that  the  defendants  somewhere  in  their  rate  structure  exacted  from  shippen 
other  conuncKlities  rates  that  were  unreasonably  high.    Id. 

St(K'k  issued  for  frelglit  paid.  I^ykes  S.  S.  Line  v.  Commercial  Union  et 
310. 

Leonard  r.  K.  C.  S.  Ry.  Co.  ct  al.  573. 

REDUCTIOX  OF  RATP:S. 

Con(*ede(l,  see  Concession. 

Amarillo,  Tex.,  from  Trinidad,  Colo.  Coke  rate  of  $3.35  per  ton  of  2,( 
]M»unds,  in  carloads,  made  .$2.!K)  per  ton,  same  as  rate  on  soft  coal  between  sa 
points.     Amarillo  (Jas  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  240. 

Asliland,  Tex.,  to  Xash,  Okla.  Restoration  of  through  route  and  Jc 
through  rate  of  28^  cents  on  lumber,  lath,  and  shingles  in  carloads.  Gentrj 
A.,  T.  &  S.  F.  Ry.  Co.  et  al.  171. 

Bufl'alc),  X.  Y.,  to  Irvington,  X.  J.  Flour  rate  of  11  cents  per  100  pounds, 
carloads,  nnlnced  to  10  cents  by  application  by  defendant  of  proportlo 
cxlake  rate.    Washbnrn-t-rosby  Co.  r.  I^high  Valley  B.  R.  Co.  89. 

Bufl'alo,  X.  Y.,  to  I*rovidenco,  R.  I.  Flour  rate  of  13  cents  per  100  poai 
made  12  cents  by  defendants*  application  of  proportional  exlake  rate.  Tbo 
ton  &  (1iest(»r  Milling  Co.  t\  D.,  I..  &  W.  R.  R.  Co.  et  al.  87. 
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Baffalo,  N.  Y.,  to  Union vi lie,  Conn.  Flour  rote  of  18  cents  per  100  pounds 
made  12  cents  by  defendants*  application  of  proportional  exlake  rate.  Wash- 
bum-Crosby  Co.  V.  Erie  R.  R.  Co.  et  al.  38. 

Cheltenham,  Mo.,  to  New  Iberia,  Ijsl.  Enameled  brlcli  rate  of  48  cents  per 
100  pounds  reduced  to  30  cents,  carload  minimum  of  40,000  pounds.  Hydraulic 
Press  Brick  Co.  v.  St.  I^  &  S.  F.  R.  R.  Co.  et  al.  312. 

Chester,  Va.,  to  Columbus  and  other  Ohio  points.  Rate  of  18.3  cents  per  100 
IK>unds  on  lumber  reduced  to  17J5  cents.  Randolph  Lumber  Co.  v.  S.  A.  I^  Ry. 
et  al.  601. 

Chicago  aud  Chicago  points  to  Pacific  coast  points.  Rate  of  86  cents  per 
100  pounds  on  hardwood  lumber  reduced  to  75  cents.  Burgess  et  al.  v.  Trans- 
continental Freight  Bureau  et  al.  668. 

Chicago  and  Chicago  points  to  Pacific  coast  terminals.  Rate  of  00  cents 
I)er  100  i>ounds,  minimum  60,000  pounds,  reduced  to  60  cents.  Wlnter^s  Metallic 
Paint  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  400. 

Cleveland,  Ohio,  and  I>urham,  N.  H.  Wire  brushes  and  brooms.  In  cases, 
I..  C.  L.,  taken  out  of  first  class  and  put  into  third.  Forest  Olty  Freight 
Bureau  v,  Ann  Arbor  R.  R.  Co.  et  al.  109. 

Columbia,  Teun.,  to  Jacksonville,  Fla.  Rate  of  $3.90  per  10  gallons  reduced 
to  $2.75,  including  return  of  empties.    Reynolds  t?.  Southern  Express  Co.  686.     . 

Denver  from  eastern  points.  Express  basing  rate  of  $4  from  Omaha  to 
Denver  made  $3.50,  and  of  $4.26  from  Denver  to  Ogden  made  $4.  Klndel  v. 
Adams  Express  Co.  et  al.  475. 

Denver  from  St.  I^uis.  Rate  of  $6.47|  per  100  pounds  on  motor  cycles  to 
one  and  one-half  times  first-class  rate  In  L.  C.  L.  and  first-class  In  O.  L.  Mer- 
chants* Traflic  Assn.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  283. 

Dragon,  Utah,  to  Mack,  Colo.  Rate  of  $10  iper  ton  on  gllsonlte  reduced  to 
^H,    American  Asphalt  Assn.  v,  Uintah  Ry.  Co.  196. 

(iallntin,  Tenn.,  from  New  Orleans.  Rate  of  31  cents  per  100  pounds  on 
sugar,  C.  Lm  reduced  to  25  cents.    Payne-Gardner  Co.  t?.  L.  &  N.  R.  R.  Co.  638. 

(loltry,  Okla.,  from  Kansas  and  Oklahoma  coal  mines.  Rate  of  $1.85  on  slack 
coal,  C.  I..,  reduced  to  $1.50.    Gentry  r.  C,  R.  I.  &  P.  Ry.  Co.  et  al.  219. 

Lincoln,  Nebr.,  compared  with  Omaha.  Rates  on  lumber,  glass,  salt,  rice,  egg- 
case  fillers,  and  sugar  from  Kansas,  etc.,  should  not  exceed  those  to  Omaha, 
and  rates  on  cement  and  paving  brick  should  not  exceed  rate  to  Omaha  by 
more  than  1^  cents.  Lincoln  Commercial  Club  v,  C,  R.  L  &  P.  Ry.  Co.  et  al. 
ai9. 

Memphis,  Tenn.,  to  New  Orleans.  Rate  of  12  cents  on  hardwood  lumber  re- 
dnce<l  to  10  cents.     Thompson  Lumber  Co.  t\  I.  C.  R.  R.  Co.  et  al.  657. 

New  All)any,  Miss.,  to  New  England  points,  etc.  Rates  on  furniture  reduced 
as  follows:  New  Albany  to  Baltimore,  63  cents  to  58  cents;  to  Philadelphia, 
(>4  cents  to  HS  cents;  to  New  York,  00  cents  to  61  cents,  and  to  Boston,  71  cents 
to  iu^  cents.     New  Albany  Furniture  Co.  v.  M.,  J.  &  K.  C.  R.  R.  Co.  et  aL  594. 

New  Enjjlancl  compareil  with  New  York.  Rate  on  grain  and  grain  products 
from  l^uffalo  to  Boston  reduced  from  13  cents  to  12  cents.  Banner  Milling  Co. 
r.  X.  Y.  (\  &  H.  K.  R.  K.  Co.  31. 

Oflicial  Classification  territory.  Rate  on  masurite  made  lower  by  reducing 
clnssiricntion  fnmi  the  flrst  class  in  carloads  and  double  first  class  in  less  than 
carloads  to  second  class  in  carloads,  minimum  20,000  i)ound8,  and  one  and  one- 
half  timers  first  class  in  less  than  carloads.  Masurite  Explosive  Co.  i?.  P.  &.  L. 
K.  li.  n.  Co.  et  al.  AO'k 

Oklahoma  (Mty  to  (ialveston  for  exjwrt.  Rate  of  26i  cents  on  walnut  lumber 
HHlnced  to  215  cents.     Miller  Walnut  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  43. 
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A  comparison  of  express  rates  In  one  locality  with  those  in  another  is  of  much 
greater  value  than  a  similar  comparison  between  freight  rates,  since  the  char- 
acter of  the  business  and  the  conditions  under  which  it  is  transacted  are  more 
nearly  the  same.    Kindel  v.  Adams  Express  Go.  et  aL  476w    . 

The  law  contemplates  relatively  fair  rates  between  different  places,  and 
the  dealer  located  in  a  small  town  is  entitled  to  a  reasonable  adjustment  which 
will  enable  him  to  compete  on  an  equitable  basis  with  dealers  at  trade  centers 
enjoying  the  benefit  of  competitive  rates.  Payne-Qardner  Co.  v.  L.  &  N.  B.  R. 
Co.  638. 

Anthony  and  Wichita,  etc  Anthony  Wholesale  Grocery  Co.  v.  A^  T.  &  S.  F. 
Ry.  Co.  et  al.  605. 

Brick,  enameled  and  press.  Hydraulic  Press  Brick  Co.  v.  St.  L.  ft  S.  F.  B.  B. 
Co.  et  al.  342. 

Cedar  Rapids  and  Coralville.  Cedar  Rapids  &  Iowa  City  Ry.  &  Light  Co.  v. 
C.  &  N.  W.  Ry.  Co.  250. 

Chicago  and  Kansas  City.  Topelca  Banana  Dealers*  Asso.  t?.  St.  L.  &  S.  F. 
R.  R.  Co.  et  al.  620. 

Coal,  Rock  Springs  to  Smeed  and  Cheyenne.  Nebraska  State  Railway  Com- 
mission V.  U.  P.  R.  R.  Co.  349. 

Comparisons  between  commodities.  Burgess  et  al.  v.  Transcontinental 
Freight  Bureau  et  al.  668. 

Detroit,  on  pyrites  compared  with  other  western  towns.  Detroit  Chemical 
Works  V.  Northern  CentraURy.  Co.  et  al.  367. 

Domestic  shipments  and  imported  glass.  Pittsburg  Plate  Glass  Co.  v.  P., 
C,  C.  &  St.  L.  Ry.  Co.  et  al.  87. 

East  and  west  bound.    Frye  &  Bruhn  et  al.  v.  N.  Pac.  By.  Co.  et  al.  601. 

Nashville  and  Hopkinsville.  Phlllips-Trawick-Jamefl  Co.  et  al.  i;.  Sootbem 
Pacific  Co.  et  al.  044. 

New  York  from  Buffalo  compared  with  Minneapolis.  Banner  Milling  Co.  v. 
N.  Y.  C.  &  II.  R.  R.  R.  Co.  31. 

Washburn-Crosby  Co.  v.  Pa.  R.  R.  Co.  40. 

Oliio  Klvor  rates,  local  and  for  beyond.  Reliance  Textile  &  Dye  Works  v. 
Soutliorn  Ky.  Co.  et  al.  48. 

Oklahoma  (Mty  compared  with  Kansas  City.  Miller  Walnut  Co.  v.  A.,  T.  & 
S.  F.  Ky.  Co.  et  al.  43. 

PaiK^r,  Khinelander  to  points  east  of  Mississippi  River  compared  with  Fox 
Klver  district  to  same  points.  Rhlnelander  Paper  Co.  v.  N.  Pac.  Ry.  Co.  et 
al.  033. 

l»(K?<»s  and  El  Paso.    Pecos  Mercantile  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  173. 

Weir  to  Goltry,  on  coal,  compared  with  other  set'tions.  Gentry  v.  C,  R.  I.  & 
r.  Ry.  Co.  et  al.  214. 

KEI'ARATION. 

Complainant  is  eutitle<l  to  recover  from  defendants  the  sum  of  $3,071.56,  as. 
reparation  for  unjust  and  unreasonable  charges  on  si)ecifled  shipments  of  cross- 
ties  made  under  the  rates  complained  of  in  this  case.  Holcomb-Hayes  Co.  v. 
I.  C.  U.  U.  Co.  et  al.  10. 

Reparation  will  only  l>c  allowed  from  August  29,  1900,  when  the  complainant 
l)restMited  its  i)etltion  for  further  proceedings  under  the  amended  act  Cattle 
Raisers'  Assn.  of  Texas  r.  M.,  K.  &  T.  Ry.  Co.  et  al.  418. 

Rate  of  'M  cents  iier  100  pounds  exacted  by  defendant  for  the  transportation 
of  cattle  from  Leon,  Kans.,  to  Chicago,  111.,  found  unreasonable  to  the  extent  of 
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2*  cents  per  100  pounds,  and  reparation  In  the  sum  o; 
plalnant.     Mortl  i\  C.  M.  &  St.  P.  Ry.  Co.  513. 

Complainant  is  entitled  to  recover  from  defendam 
rei>aratIon  for  unjust  and  unreasonable  charges  on  8pe< 
made  under  the  rate  complained  of  in  this  case.  ButU 
R.  R.  Co.  et  al.  521. 

Rate  of  55  cents  i)er  ton  exacted  by  defendant  on 
hiding  for  transiX)rtation  of  stable  manure  from  Washi 
Md.,  found  unreasonable  to  the  extent  it  exceeded  4( 
weight  of  shipment,  and  reparation  in  the  sum  of  $17.5^ 
White  Water  Farms  Co.  r.  P.,  B.  &  W.  R.  R.  Co.  526. 

Complainants  are  entitled  to  recover  from  defendai 
reix>rt  as  reimration  on  account  of  the  nonabsorption 
Kansjis  City  on  si^ecifietl  shipments  of  wood  made  um 
IK»jiring  in  this  case.     Wellington  et  al.  r.  St.  L.  &  S.  1 

The  iwwer  of  the  Commission  to  award  reparatioi 
division  of  rates  between  connecting  carriers.  Clali 
cognizable  by  the  Commission.  It  can  not  therefore  oi 
for  services  i>erformed  nor  for  a  debt  due  one  carrier  1 
Joint  rates  for  a  Joint  service.  Such  claims  rest  upoi 
plied.  The  Jurisdiction  of  the  Commission  and  its  au1 
limit e<l  to  reparatl(m  for  damages  caused  l>y  violation 
act  to  regulate  commerce.  I^  Salle  &  Bureau  Couiitj 
Ry.  O).  010. 

The  i)etition  questions  the  reasonableness  of  the 
IKiunds  applietl  by  defendant  to  the  transi)ortation  o 
New  Orleans,  I^.,  to  Gallatin,  Tenn.,  and  alleges  that  t 
discrimination  against  dealers  at  Gallatin  in  favor  of 
Nashville,  Tenn.,  and  Bowling  Green  and  Louisville, 
on  account  of  the  exaction  of  this  alleged  unreasona 
presi»nt  rate  of  31  cents  i)er  100  i>ounds  applying  on 
to  (fal latin  is  unr(^sonal>le  and  unjust,  and  that  t 
charge<l  for  this  transiK>rtation  in  tlie  future  should  n< 
imunds.     Payne-(Jardner  Co.  r.  L.  &  N.  R.  R.  Co.  638. 

Reparation  Is  allowed  in  this  case  only  from  the  dal 
plaint.     Burgess  et  al.  ?'.  Transcontinental  Freight  Bui 

Amount  above  reasonable  rate.  Detroit  Chemical  V 
Ry.  (V>.  et  al.  357. 

Detroit  (Chemical  Works  r.  Erie  R.  R.  Co.  et  al.  36S 

Morti  r.  C,  M.  &  St.  1\  Ry.  Co.  513. 

Carload  weights.  Hydraulic  Press  Brick  Co.  v,  g 
et  al.  342. 

Exaction  of  unlawful  storage  and  insurance.  Engla 
Co.  (;14. 

Fitting  cattle  cars  for  liay,  denitnl.  lianing-Harris  < 
St.  r..  &  S.  F.  R.  R.  Co.  et  al.  148. 

Hay,  Kansas  City  to  Cape  Girardeau.  Nortli  Broi 
(V).   152. 

In  4»xcess  of  lawful  charge.  I^ming-IIarris  Coal  & 
Co.  et  al.  154. 

Mon4»y  damages  alleged  by  complainants  not  i)rovei 
to  warrant  Connnission  in  making  any  award.  lU 
Southera  Ry.  Co.  440. 
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No  evidence,  inference  abandoned.  Powbatan  Goal  it  Ck>ke  Co.  v.  "S.  it  W.  By. 
Co.  et  a1.  69. 

On  unreasonable  advances.  New  Albany  Furniture  Co.  v.  M.,  J.  &  K.  C  B.  B. 
Co.  et  al.  594. 

Overcharge  on  farm  machinery.  Minneapolis  Tbresblng  Machine  Co.  v* 
C,  R.  I.  &  P.  By.  Co.  128. 

Overcharge  on  party  rate  tickets.  Koch  Secret  Service  i7.  L.  &  N.  B.  B. 
Co.  523. 

Question  reserved.    Goff-Kirby  Coal  Co.  et  al.  «?.  B.  &  L.  E.  B.  B.  Ca  388. 

Reparation  granted  where  delivering  carrier  concedes  it  is  reasonable  and 
stipulates  that  an  order  of  reparation  be  directed  against  it  alone.  Amwican 
Grocer  Co.  v.  P.,  C,  C.  &  St.  L.  By.  Co.  et  al.  293. 

Shipments  of  cross  ties,  Bamett  to  McAlester,  Ind.  T. ;  dismissed  for  want  of 
Jurisdiction.    Hussey  v.  C,  R.  I.  &  P.  By.  Co.  366. 

S])ecu1ative  damages  not  allowed.  Frye  &  Bruhn  et  al.  v.  N.  Pac  By.  Co. 
et  al.  501. 

RETURN  SHIPMENTS. 

Provisions  in  tariff  at  half  rates.  Minneapolis  Thresbing  Machine  Co.  «• 
C  B.  I.  &  P.  By.  Co.  128. 

RISK. 

As  condition  in  fixing  rates.    In  re  Released  Bates,  550. 

Express  business  for  loss  or  damage  In  transit.  Klndel  v.  Adams  Express 
Co.  et  al.  475. 

Of  cattle.    Cattle  Raisers'  Asso.  of  Texas  v.  M.,  K.  &  T.  By.  Co.  et  Al.  418. 

Transportation  of  explosives.  Masurite  Explosive  Co.  v.  P.  &  Ii.  E.  R.  R.  Oow 
et  al.  405. 

Transportation  of  nitrate  of  soda.  Fort  Smith  Traflfe  Bureau  v.  St  L.  ft 
S.  F.  R.  R.  Co.  et  al.  651. 

nwK. 

Kates  on.     Anthony  Wholesale  Grocery  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  005. 
Lincoln  Commercial  Club  v.  C,  R.  I.  &  P.  Ry.  Co.  et  al.  310. 

U(  )PE. 

Kate  on  San  Francisco  to  Independence,  Kans.  Bovaird  Supply  Ca  v. 
A.,  T.  &  S.  F.  Ry.  Co.  et  al.  50. 

KorTINO. 

Complainant  directed  that  its  shipments  of  two  carloads  of  canned  vege- 
tables from  Green  Kay,  Wis.,  to  Washington,  Ohio,  move  via  a  certain  route 
(»ver  which  there  was  no  joint  through  rate,  and  the  sum  of  the  locals  was 
ai)i)li(Hl.  The  poods  mlpht  have  been  shipi)ed  by  complainant  between  these 
points  ov(T  a  route  having  a  joint  rate  less  than  the  sum  of  the  locals.  Held. 
that  th(^  initial  carrier  was  bound  to  observe  the  instructions  of  the  consignor 
in  this  case.  It  was  also  bound  to  collect  the  published  rate  applicable  to  the 
<lcsipnat(Hl  route  and  entails  no  liability  under  the  law  for  so  doing.  'lArsen 
Canning  Co.  r.  C.  &  N.  W.  Ry.  Co.  et  al.  280. 

(N)n)plainaut's  direction.  Hollis  Stedman  &  Sons  v,  C.  &  N.  W.  By.  Co. 
et  al.  1()7. 

KYE. 

Kates,  storage,  and  insurance  on.     England  &  Co.  t?.  B.  &  O.  B.  B.  Co*  014. 

47251— ()S 51 
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SALT. 

Kates  on.     Lincoln  ConimiTcial  Club  v.  C,  R.  I.  &  P.  Ry.  Co.  et  aU  31S. 

SECTIONS   OF   THE  ACT   (^ONSTRUED. 

Section  1.     Bovaird  Sui»i»ly  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  56. 

Section  2.     Id. 

Pittsburg  IMate  Glass  Co.  r.  P.,  C,  C.  &  St.  I^  Ry.  Co.  et  al.  ST. 

Section  3.    Bovaird  Supply  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  56. 
Pittsburg  Plate  Glass  Co.  v.  P.,  C,  C.  &  St.  L.  Ry.  Co.  et  al.  87. 
Wagner,  Zageluieyer  &  Co.  v.  D.  &  M.  Ry.  Co.  et  al.  160. 

Section  4.    Bovaird  Supply  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  66. 

Johnston  &  I Ji rimer  Dry  Goods  Co.  et  al.  i\  A.,  T.  &  S.  F.  Ry.  Co.  et  a 

Section  0.  CosmoiK>litan  Shipping  Co.  v.  Hamborg-Amerlcan  Packc 
et  al.  260. 

Swtion  8.     Mo.  &  Kan.  Shipiiers'  Asso.  r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  41: 

Section  13.  Under  section  13  of  the  act  a  carrier  has  a  definite  locus 
trntitr  in  order  to  determine  whether  it  will  j'leld  to  the  demand  nin 
contest  it :  and  the  carrier  has  the  right  to  have  the  complaint  so  stated 
afford  it  the  ne<*essary  information  to  enable  it  to  determine  whether  to  n 
the  authority  of  the  Connnission  to  satisfy  the  demand  or  to  make  a  f 
answer.  When  the  d(>niand  is  made  on  l>ehalf  of  unnamed  shippers  ai 
shipments  that  are  not  siKK'itied  with  reasonable  imrticularity,  this  opport 
is  not  oi>en  to  the  carrier.     Id. 

Section  15.     Cardiff  Coal  Co.  i\  C,  M.  &  St  P.  Ry.  Co.  et  aL  460. 

S(Krtion  20.     In  re  Released  Rates,  550. 

SHRINKAGE. 

Bananas  in  transit.    Topeka  Banana  Dealers*  Asso.  v.  St.  Ij.  ft  8.  F. 
Co.  et  al.  C20. 

Hogs  in  transit.    Frye  &  Bruhn  et  al.  r.  N.  Pac.  Ry.  Co.  et  al.  501. 

SIDETRACKS. 

Private.     In  re  Demurrage  on  Privately  Owned  Tank  Cars,  878. 
I^eonard  r.  K.  C.  S.  Ry.  Co.  et  al.  573. 

SINGLE  DECK  CARS. 

Frye  &  Bruhn  et  al.  r.  N.  Pac.  Ry.  Co.  et  al.  501. 

SNAPPED  CORN. 

Hates  on.     Ocheltree  (Jraln  Co.  r.  C,  R.  I.  &  P.  Ry.  Co.  238. 

SPECIAL  SERVICE. 

Banana  traffic.  Toi>eka  Banana  Dealers'  Asso.  r.  St.  I^.  &  S.  F.  R.  ] 
et  al.  (120. 

Express  matter  handled  on  passenger  trains.  Klndel  v.  AdamS  Expre 
et  al.  475. 

STATE  KATES. 
Reliance  Textile  &  Dye  Works  r.  Southern  Ry.  Co.  et  al.  48. 
Hollis  Steilman  &  Sons  r.  C.  &.  N.  W.  Ry.  Co.  et  al.  167. 
Baer  Bros.  Mercantile  Co.  r.  Mo.  Pac.  Ry.  Co.  et  aL  329. 
Ilussey  V.  C,  K.  I.  &  V.  Ry.  Co.  JJGO. 

STATE  ROAD. 

A  railroad  company  whose  road  lies  entirely  within  the  limits  of  a 
State  l)e<'onies  suhje(*t  to  the  act  to  regulate  commerce  by  pnrticipatins 
through  movement  of  traffic  from  a  i)olnt  in  another  State  to  a  point  1 
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state  within  which  it  is  located,  although  its  own  service  is  performed  entirely 
within  the  latter  State.  Baer  Bros.  Mercantile  Ck>.  v.  Mo.  P.  Ry.  Ck>.  et  aL  d29L 
Under  the  act  to  regulate  commerce,  as  amended  June  29,  1906,  a  carrier  by 
railroad  operating  entirely  within  a  State  becomes  subject  to  the  ph>vlsionB  of 
the  act  if  it  engages  in  interstate  transportation,  although  It  has  entered  Into 
no  arrangement  with  any  other  carrier  by  railroad  ot  water  for  the  movement  of 
traffic  between  pohits  upon  its  line  and  points  without  the  Stata  Leonard  v. 
K.  C.  S.  Ry.  Co.  et  al.  573. 

STATION. 

Ck)mmission  declines  to  require  location.  Eddleman  et  al.  v.  Midland  Valley 
R.  R.  Ck).  103. 

Complainants  prayed  for  a^n  order  requiring  defendant  to  reestablish  facilities 
at  Fanshawe,  Okla.,  for  the  receipt  and  delivery  of  Interstate  traffic,  and  at  the 
hearing  defendant  agreed  to  put  hi  certain  focilitles  satisfactory  to  complain- 
ants, and  it  api)earing  that  the  public  interest  would  be  subserved  by  the  ful- 
fillment of  this  understanding,  the  complaint  is  dismissed  without  pr^udlce. 
Lewis  et  al.  v.  C,  R.  I.  &  P.  Ry.  Co.  138. 

STEAMBOAT  LINES. 

Whether  a  satisfactory  through  route  exists  .depends  upon  the  fiicts  and  cir- 
cumstances of  each  case.  While  the  three  steamboats  of  the  Graham  it  Morton 
Line,  with  which  the  defendant  now  has  through  routes  and  Joint  rates  for  the 
transiK)rtation  of  fruit  from  certain  points  in  the  State  of  Michigan  by  rail  to 
Benton  Harbor  and  thence  across^I^ke  Michigan  to  Chicago,  can  doubtless  carry 
all  the  fruits  produced  in  the  territory  in  question.  Its  ability  satisfactorily  to 
handle  the  traffic  is  to  be  measured  by  the  least  adequate  of  Its  facilities.  And 
if  it  can  not  promptly  deliver  the  tra^*  over  Its  wharf  at  Ghlcago,  and  thus 
causes  delays  that  result  in  financial  losses  to  shippers,  the  throui^  route  by 
that  line  can  not  be  said  to  be  satisfactory.  Benton  Transit  Oow  v.  B.  H>8t.  J. 
Ky.  &  L.  Co.  542. 

I^onard  r.  K.  C.  S.  Ry.  Co.  et  al.  573. 

STEAMSHIP  LINE. 

Act  i)rovides  no  machinery  of  enforcement  as  to  transatlantic  lines.  Cosmo- 
IK)litan  Shippinj:  Co.  r.  Hamburg-American  Paclcet  Co.  et  al.  266. 

Lykos  Steamship  Line  t\  Commercial  Union  et  al.  310. 

STIPULATIONS. 
Holcomb-Haye.s  Co.  v.  I.  C.  R.  R.  Co.  et  al.  16. 
Merchants'  Traffic  Asso.  r.  Pacific  Express  Co.  131. 
American  Grocer  Co.  r.  P.,  C,  C.  &  St.  L.  Ry.  Co.  et  al.  203. 
Laninp-IIarris  Coal  &  Grain  Co.  r.  St.  J.  &  G.  I.  Ry.  Co.  317. 
Mortl  r.  C,  M.  &  St.  P.  Ry.  Co.  513. 
In  re  Released  Rates,  550. 

STOCKHOLDERS. 

'I'he  i)o\vers  conferred  upon  the  Commission  by  the  act  were  not  Intended  to  be 
(wercised  for  the  puriK)se  of  ascertaining  whether  an  individual  stockholder 
has  been  wronped  l»y  such  transactions  as  those  in  question  in  this  case.  The 
investigation  which  the  complainant  desires  Is  not  required  by  considerations  of 
pnblic  interest  or  the  proi)er  discharge  of  official  duties  and  should  therefore  be 
refused.     Manning  t\  C.  &  A.  R.  R.  Co.  et  al.  125. 

STOCK    YARDS. 
Union  Stock  Yards  and  Transit  Co.    Cattle  Raisers'  Asso.  of  Texas  v.  M^  K. 

&  T.  Ry.  Co.  et  al.  418. 
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STONR 

Kates  and  weigbt.    liouonu  Oolitic  Stone  Co.  t*.  Vandalla  R.  R.  Co.  1 

Rouiona  Oolitic  Stone  Co.  r.  C,  I.  &  L.  Ry.  Co.  569. 

A  low  rate  on  stone  paving  blocks  was  made  to  permit  shippers  to  o 
witli  producei-s  in  other  States,  upon  the  condition,  which  was  expressed 
tariff,  tliat  tlie  minimum  carload  weight  should  be  the  marked  capacity 
car.  Complainant  knew  the  weight  of  a  cubic  foot  of  paving  blocks  and  i 
counted  tlie  number  placed  in  a  car;  never  specified  capacity  of  car  d 
although,  ui)on  request,  could  have  had  cars  ranging  from  40,000  to  100,000  ] 
capacity;  always  had  sufficient  material  to  load  to  marked  capacity 
received,  which  could  have  been  easily  loaded  to  and  beyond  that  capacit, 
from  October  1,  1904,  to  November  30,  1907,  found  no  difficulty  In  loac 
marked  cai)acity  of  the  cars  received.  Vix)n  this  record  and  under  the  c 
stances  the  regulation  making  the  minimum  carload  weight  the  marked 
ity  of  the  car  was  not  unjust  nor  unreasonable,  and  reparation  based  thei 
denieil.    Georgia  Rough  &  Cut  Stone  Co.  v.  Ga.  R.  R.  Co.  et  al.  401. 

STORAGE    IX    TRANSIT. 

By  their  tariffs  defendants  offer  free  storage  in  transit  at  Duluth,  Ml: 
Superior,  Wis.,  on  both  east  and  west  bound  lake  freight  during  the  close 
son  of  navigation.  Tlie  practice  Is  for  inland  shippers  to  bring  their  tn 
the  warehouses  at  suib  ports  before  the  close  of  navigation,  where  tht 
held  in  free  storage  by  defendants  until  ordered  forward  by  rail  at  the  b 
of  the  through  rate  from  eastern  iK)ints  of  origin.  The  Duluth  merchant 
iiig  their  business  hons<'s  at  the  i)oint  where  the  storage  is  given,  are  con 
to  pay  storage  and  also  dockage  and  switching  charges.  Complainant  i 
that  this  l)iisiness  doprives  Duluth  of  its  advantage  of  location  at  the  h 
the  lakes  and  operates  to  transfer  such  advantage  to  inland  iK)int8.  It  a; 
that  the  ])rivilege  is  oi)en  to  all  shii)i)ers  alike  and  that  the  practice  Is  n< 
fined  to  defendants,  but  is  forced  by  competition  of  other  lines  ope 
through  other  lake  i)orts:  Held,  That  the  record  in  this  case  does  not  f 
time  justify  condemnation  of  a  practice  in  which  so  many  carriers  and  St 
not  i)arties  to  the  record  are  interesteti.  Commercial  Club  of  Duluth  v.  I 
Ry.  Co.  et  al.  288. 

England  &  Co.  r.  H.  &  O.  R.  R.  Co.  014. 

SUGAR. 
Rates  on.    Anthony  Wholesale  Grocery  Co.  v.  A.,  T.  &  S.  F.  Ry.  <Jo.  et  s 
I»ayne-(Jardner  Co.  r.  I^.  &  X.  R.  R.  Co.  638. 
Lincoln  (N>uiniercial  Club  r.  C,  R.  I.  &  P.  Ry.  Co.  et  al..  310. 

SULPHURIC    ACID. 

Prmluct  <»f  Pyrites.     l>etroit  Chemical  Works  v.  Northern  Central  B 

<»t  al.  :\ru. 

Detiolt  (MienilcMl  Works  r.  Erie  R.  R.  Co.  et  al.  303. 

SISPENSIOX    OF    RATES. 

Dnrin;:  flose  of  navijration  not  cancellation.  Benton  Transit  Co.  v.  1 
St.  J.  Ry.  &  L.  (^1.  ri42. 

SWITCHING. 

Under  the  circnnistances  of  this  case  no  order  can  properly  be  made  i 
Ing  defendant  to  pnl>lish  in  its  tariflTs  any  allowance  for  transportati 
freight  by  <'omplainant  from  and  to  I^  Salle  Junction,  111.,  or  to  pay  con 
ant  allowances  for  specific  service  iwrformed  between  certain  dates.  La 
&  Bureau  County  R.  R.  Co.  i\  C.  &  N.  W.  Ry.  Co.  610. 
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New  Albany  Farnitare  Co.  f?.  M.  J.  &  K.  G.  B.  R.  CSo.  et  al.  004. 

Absorption  not  required.  Mo.  ft  Kan.  SUppeni*  Aan.  v.  A.  T.  ft  8.  F.  Ry.  Oo. 
et  al  411 

Absorption  of.    Leonard  i7.  K.  C.  S.  By.  Co.  et  al.  578. 

Refused  when  coming  from  other  lines.  Cardiff  Coal  Oow  ci  Gt  M*  ft  8t  P. 
Ry.  Co.  et  al.  460. 

Violation  of  tariff.    Wellington  et  al.  t?.  St.  U  ft  8.  F.  R.  R.  Co.  684. 

With  charge.    Wagner,  Zagelmeyer  ft  Co.  v.  D.  ft  M.  Ry.  COi  et  aL  VXK 

TANK    CARS 
Re  Demurrage  on  Privately  Owned  Tank  Cars*  878. 

TARIFFS. 

The  carrier  should  pablish,  or  post  for  convenient  inspection,  at  frequent 
and  regular  intervals,  the  ratings  of  the  various  mines  and  the  car  tonnage 
received  by  them  within  the  period  covered  by  the  report ;  in  cases  wh^re  oom- 
mercial  mines  have  received  more  or  less  than  their  equitable  pro  rata  of  the 
car  tonnage  during  auy  particular  period,  the  overplus  or  shortage  for  siicli 
mines  should  be  adjusted,  as  far  as  possible,  within  the  period  next  succeeding^ 
and  such  correction  should  be  shown  in  the  subsequent  reports.  Royal  Coal  ft 
Coke  Co.  V.  Southern  Ry.  Co.  440. 

Tariffs  which  apply  rates  upon  commodities  according  to  their*  use  are  Im- 
proper. The  carrier  has  no  right  to  attempt  to  dictate  the  uses  to  whl^  com- 
modities transported  by  it  shall  be  put.  The  duty  of  a  common  carrier  la  to 
transport  commodities  at  its  tariff  rates  and  on  equal  conditions  for  alL  Ft 
Smith  Traffic  Bureau  v.  St.  L.  &  S.  F.  R.  R.  Co.  et  al.  661. 

The  concurrent  existence  of  two  separate  and  distinct  rates  on  the  same  oom- 
modity  is  condemned  when  the  traffic  moves  over  the  same  roote  In  tlie  aame 
direction,  between  the  same  points,  and  the  carriers,  by  their  published  tarlllii^ 
assume  to  charge  one  rate  or  the  other  according  to  the  ultimate  use  to  whl^ 
the  commodity  is  to  be  put.    Id. 

Administrative  ruling  for  transit  privileges.  Commercial  Club  of  Duluth  v. 
N.  P.  Ky.  Co.  et  al.  288. 

Allowances  not  8i)ecifled  can  not  be  imid.  Ia  Salle  &  Bureau  County  R.  R.  Co. 
r.  C.  &  N.  W.  Ry.  Co.  610. 

Desi^iated,  to  be  tiled.  Cosmopolitan  Shipping  Co.  v,  Hamburg-American 
Packet  Co.  et  al.  200. 

Every  service  offered  must  have  Its  rate.  Memphis  Freight  Bureau  t?.  Ft  S. 
&  W.  R.  R.  Co.  et  al.  1. 

Express  rates  on  fish.    Bannon  r.  Southern  Express  Co.  516. 

Misleading  rules  and  regulations  mischievous.    In  re  Released  Rates,  560. 

Mnltlpraplis  sometimes  used  for  printing.  Forest  City  Freight  Bureau  v.  A., 
T.  &  S.  F.  Ry.  Co.  et  al.  2t)5. 

()bs<*ure  and  >:4»neral  clauses  in  voluminous  tariffs  for  lowest  combinations 
result  in  j^'ross  misapplication  of  the  tariffs  Hydraulic  Press  Brick  Co.  «?.  St.  L. 
&  S.  F.  R.  R.  Co.  et  al.  342. 

Omlssiou  of  distance  scale  with  commodity  tariff  by  express  company.  Mer- 
chants' Traffic  Asso.  r.  Pacific  Express  Co.  131. 

Tract l(*e  of  short-term  rates  for  particular  case  not  approved.  Holcomb- 
Hayes  (\).  r.  I.  C.  R.  R.  Co.  et  al.  1«. 

I'ro[K)rtional  rates.    Marshall  Michel  Grain  Co.  v.  Mo.  Pac  Ry.  Co.  506. 

I»rovision  as  to  cargo  of  grain.    England  &  Co.  t?.  B.  &  O.  R.  R.  Co.  614. 

Provisions  of,  should  t>e  fair  and  unambiguous  and  free  from  suspicion  of 
illegality.    In  re  Released  Rates,  550. 
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Mliinm|>oKft  TlireeUtug  Mat^lnc^  Co.  v,  C*, 
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Ketum  shlpToentii. 

Co,  12.S. 

Sliiji  s  eltle.  Ft.  .^mJtli  Tniflit'  Unrentj  i\  SI,  T,.  &  S.  F.  It,  H.  l>x  et 
Sliori  ijotico.  ik>n:liJints'  Tnillli:  Asso,  <\  I^aclflo  Kxprf«8  Co,  131^ 
TmtiBiH>rttttJou  of  lio^re — ^truuucfmtltJtutttU    Fiye  &  Druhii  *-t  bL 

Co,  **t  a?.  GOl, 

Co,  317, 

TERMINAL   CTIAHOES  AND    FACILITIES. 

Th**  rati^fl  pr**scrit)ed  to  Chi  en  go  Art*  held  to  be  mifflcient  (o  carry  a  dc 
thv  T'tilon  Stork  Yanle,  and  tbe  Impositloti  of  miy  tennlmit  rhnrge  1ii  ex< 
$1  Is  ileclniHHl   U[ire«80Dablc.     CattJe  Kaiseri^*  Xsso.  of  Texui^   i\   M.^   R* 
Iiy<  C".  ct  nU  41d. 

AJIowarjoeti  for  sc^rvtoefl  not  8|MM^tfi«d  \ii  tArllTe  cnn  not  b^  ortJt^nM. 
&  Hnn^ii  Cnmtty  U.  H.  Co.  r.  C.  &  N.  W<  Ry.  C^  tJm 

The  »t*coiitl  jmraprapli  of  aeoHon  ^  of  the  act,  provldiug  that  no  enrrti 
be  retjtilrfHl  U>  ^We  the  nee  of  Ma  tracks  hud  temibml  fariUtUi^  ti>  ai 
carrier  eugagnl  hi  like  bustnesH,  haB  uo  a|^|>ltcatktu  to  such  a  Btate  uf  tn 
thie  re<?ord  presuots.  From  no  ix>l[it  of  view  is  thl«  a  j>tnre**illng  to  aot|iil 
nee  of  oue  Hne  by  auotlier:  It  l8  dimply  an  effort  on  th^t^  pari  of  tN^mitlaliii 
reach  certain  interstate  points  with  ItB  coal.  CardiJT  Coal  C^  r*  C^  i/L  \ 
Ry.  Co,  et  aK  4601 

TERBITOniAL  RATEJ?, 

Johnstou  1%  C^  R,  1,  &  r.  Ry,  Cn,  214, 

atat  V.  C-t  ^*  ^  &  P-  Ky.  Co.  et  al  214, 

Gentry  r,  C^  R.  L  *t  P.  Ry.  Co,  et  aK  257, 

Huasey  v*  C,  R,  r»  &  V.  Ry*  Co.  3*M5. 

The  ptoHbIoh  of  tbo  uct  t<*  n^ffnlatc  f*ommprce  iiT>T>lyJn«^  trt  onrrl^ra  tr 
Ing  pro|>erty  **  from  one  t^aee  tn  a  territory  to  another  placr  In  IL 
Itrritory,**  s*i  fur  as  It  mlHte^l  tn  the  territory  "f  Oklnlnmiat  PXT>lroil  hy  j 
force  on  Noveinher  10,  1W>7,  when  OkUhoma  wnw  admltleO  nn  a  8tiiTC 
r^hHnt  dtemisBed  for  want  of  Jurisdiction,  Chandler  Cotton  OU  Co,  V. 
W.  It.  R,  Co,  473. 

THE,\TniCAL  COMPANIES. 

Fl(*Id  V.  Southern  Ry.  Co.  et  al,  296. 

THROT  PtH  AND  LOCAL  It^VTES, 

Oe»eral(y  JoUit  through  nitcs  lower  than  locnia     T4in1ojr-HAmn  OoaJ 
Vo.  c,  :\!o,  r,  Ry.  Co,  et  ah  154. 

Coomci*  *  ilc(!rnw  i\  L\,  M,  &  St  l\  By.  Co,  et  al.  IIK;. 

nydraullc  rr**B»  Brick  Co*  t?,  St*  L.  &  »*  F.  R,  R,  Co,  vt  al  «^*2. 

1  HROCGH  BILLING. 

Evidence  of  urranirement  for  coutlnnouN  rarrla^ic.  i;omuoiioIUau 
Co,  r,  Hnmburjff' American  Packet  Co,  et  JiL  206* 

Rule  not  to  Issue  unless  steamer  lu  »(lgbt.  Tliomtw^m  Lnmhrr  C(>, 
1,  C  n.  R.  Co.  etnl.iJ57, 

THROFGII  RATES, 

CoD>pFalnt  oMeges  nnrmpsonaTUr  Ibron^h  rates  on  cotton  **04*d  froai  |« 
Fort  Smith  and  Wc^tHrn  Hflllnjad  to  Memphis.  IVnn.  Clnnw  A  rutif*  tb 
fori^  were  admitted  to  bt*^  unronwoTui^ilo,  und  df^fendonf,  by  leave^  ameodi 
answer  by  stating  that  it  had  eutabllhht^l  througli  rates  e^inal  to  tl^  ^ 
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the  local  rates  of  the  several  carriers,  based  on  Fort  Smith.  Later,  and  before 
the  case  had  been  submitted,  defendant  Fort  Smith  and  Western  Batlroad  in- 
creased its  local  rates,  and  still  later,  and  before  decision  had  been  rendered, 
filed  a  tariff  of  through  rates  carrying  corresponding  increases  in  rates.  Man- 
phis  Freight  Bureau  v.  Ft.  S.  &  W.  R.  B.  Co.  et  al.  1. 

This  rate  to  Denver  is  not  a  Joint  through  rate,  but  is  made  up  of  the  local 
rate  from  New  England  to  St  Louis  plus  the  rate  from  St  Louis  to  Denver,  or 
in  some  cases  ftom  St  Louis  to  Kansas  City  and  from  Kansas  City  to  Denver* 
The  Commission  might  perhaps  order  a  reduction  of  these  several  locals  to  audi 
an  extent  as  to  bring  the  entire  rate  within  the  figure  named  by  us;  but  tlie 
Commission  would  be  passing  upon  a  throuf^  rate  from  New  England  to  Den- 
ver, and  no  such  rate  is  now  in  existence.  The  proper  method  to  follow  in 
cases  like  this,  where  no  Joint  rate  exists,  is  to  cite  before  the  Commission  the 
proper  defendants  and  pray  for  the  establishment  of  a  through  route  and  Joint 
rate.  Upon  a  petition  of  that  sort  the  Commission  has  power  to  do  Justice 
both  to  Denver  and  between  the  different  carriers  participating  In  the  trans- 
portation.   Merchants'  Traffic  Asso.  v.  N.  Y.,  N.  H.  ft  H.  R.  R.  Co.  et  al.  225. 

Canceled.    Cattle  Raisers*  Asso.  of  Texas  v.  M.,  K.  &  T.  Ry.  Co.  et  aL  418. 

Strictly  local  shipment  and  through  rate  not  applicable.  Laninf-Harrls  Oonl 
&  Grain  Co.  v.  Mo.  Pac.  Ry.  Co.  et  al.  164. 

THROUGH  ROUTES. 

On  complaint  of  failure  of  defendants  to  establish  a  throngh  roote  and 
Joint  rate  on  lumber,  lath,  and  shingles  from  Ashland,  Tex.,  to  Nash,  Okla., 
it  ai)|>eared  that  there  formerly  existed  Joint  rates  over  two  establltfied  rontes 
between  these  points,  but  that  they  have  been  recently  canceled;  JSTeld,  That 
there  is  at  the  present  time  no  satisfactory  throuf^  route  or  Joint  rate  for 
the  shipment  of  such  commodities  between  said  points,  and  that  a  Joint  throni^ 
rate  of  28^  cents  per  100  pounds  should  be  established  over  a  through  route 
specified  herein.    Gentry  t?.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  171. 

Upon  conji)Ialnt  sbowiiifi  failure  of  defendants  to  establish  through  routes 
and  joint  rates  for  transportation  of  cotton  seed,  in  carloads,  from  certain 
I)olnts  on  Midland  Valley  Railroad  In  Oklahoma  to  Little  Rock,  Ark.;  Held, 
That  failure  of  defendants  to  establish  such  routes  and  rates  unduly  discrimi- 
nates apainst  complainant  in  favor  of  manufacturers  at  Fort  Smith,  Ark.,  and 
Muskogee,  lud.  T.  Merchants'  Freight  Bureau  of  Little  Rock,  Ark.,  v.  Mid- 
land Valley  K.  R.  Co.  et  al.  248. 

While  the  Coumiisslon's  iK)wer  to  establish  a  through  route  and  Joint  rate  is 
limiteil  to  particular  cases  where  a  reasonable  or  satisfactory  through  route 
does  not  already  exist,  yet  such  i)ower  is  not  confined  to  cases  where  enforce- 
ment of  other  provisions  of  the  regulating  statute  is  sought  Cardiff  Coal  Co. 
r.  (\,  M.  &  St.  1*.  Ky.  Co.  et  al.  460. 

Couiplainnnt  asks  for  the  establishment  of  through  routes  and  Joint  rates 
over  the  St.  I»aul  in  conn(K?tlon  both  with  the  Wabash  Railroad  and  the  Chi- 
cap),  Indiana  &  Southern.  If  reasonable  and  satisfactory  through  routes 
existed  to  the  iH)lnts  in  question  over  one  of  those  connecting  lines,  it  would 
not  he  cnnip(»tent  for  the  complainant  to  ask  for  the  establishment  of  through 
routes  to  th<»  same  i)olnt8  over  the  other  connecting  line.  Nor  does  the  Com- 
mission repml  It  as  comi)etent,  unless  there  are  special  circumstances  Justify- 
ing it,  for  a  8hipi)er,  in  the  absence  of  any  reasonable  or  satisfactory  through 
routes,  to  ask  for  the  establishment  of  such  routes  over  two  connecting 
lines.     Id.  • 

Authority  to  establish  only  when  none  satisfactory  In  existence.  Hollis 
Stedniau  &  Sons  r.  C.  &  X.  W.  Ry.  Co.  et  al.  167. 
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Carriers  forming;  not  Independent  and  distinct  entities.  Baer  Br< 
cantile  Co.  v.  Mo.  P.  Ky.  Co.  et  al.  321). 

Continuous  service.  Mempliis  Freight  Bureau  v,  Vt  S.  &  W.  R. 
et  al.  1. 

liivisions  of  Joint  mte  need  not  be  published.  Cosmopolitan  Shlppii 
Hamburg-American  Packet  Co.  et  al.  2(5(5. 

I^ave  to  amend  complaint  to  cover  through  routes  denied.  Jjk  Sail 
reau  County  U.  U.  Co.  i\  C.  &  N.  W.  Ry.  Co.  610. 

No  satisfactory  route  in  operation — through '  route  order.  Cedar  r 
la.  City  Ry.  &  I..  Co.  r.  C.  &  N.  W.  Ry.  Co.  250. 

Order  establishing  through  routes.  Cardiff  C<ml  Co.  r.  C.  &  N.  W- 
et  al.  471. 

l*artly  by  railroad  and  partly  by  water.  Leonard  r.  K.  C.  S. 
et  al.  573. 

Satisfactory  through  route  already  supplied.  Chicago  &  Milwaukee 
R.  R.  Co.  r.  I.  C.  R.  R.  O.  et  al.  20. 

Traffic  not  promjjtly  delivered,  route  can  not  be  said  to  be  satisfactor; 
ton  Transit  Co.  r.  Renton  Harbor-St.  Joe  Ry.  &  L.  Co.  542. 

TON  PKR  MILE  RATES. 

Bananas  from  New  Orleans.  Toi»eka  Banana  Dealers'  Asso.  et  nl.  v, 
S.  F.  R.  R.  Co.  et  al.  020. 

Coal,  Rock  Spring.     Neb.  State  Ry.  Commission  r.  U.  P.  R.  R.  Co.  341 

First  class  New  York  and  Chicago.  Railroad  Commission  of  Kent 
L.  &  N.  R.  R.  Co.  et  al.  300. 

Furniture  to  Atlantic  ports.  New  Albany  Furniture  Co.  r.  M.,  J.  I 
R.  R.  Co.  et  al.  niW. 

Iron  pyrites  westward.  Detroit  Chemical  Works  i-.  Northern  Cent 
Co.  et  a  I.  357. 

I/ess  in  Official  than  in  Western  territor}%  Rhinelander  Paiier  Co.  v, 
Ry.  Co.  et  al.  O.S.3. 

Live  stock.     Cattle  Raisers'  Asso.  of  Texas  r.  M.,  K.  &  T.  Ry.  Co.  et 

Lumber  (»ast  to  west  between  Chicago  and  Pacific  coast  points.  Bui 
al.  r.  Tnmscontinental  Freight  Bureau  et  al.  Q68. 

Lumber  on  Illinois  Central.  Thomi)son  Lumber  Co.  et  al.  f.  I.  C.  R. 
et  al.  057. 

Prescribed  by  Conmilssion  higher  than  now  in  effect  Haines  t?.  C, 
P.  Ry.  Co.  et  al.  214. 

TRADE  CENTER. 

Commercial  center  with  many  commodities  different  from  one  with 
limltwl  In  variety.  Chicago  &  Milwaukee  Electric  R.  R.  Co.  v.  I.  C.  R. 
et  nl.  20. 

More  extensive  re<]uirenients  than  one  or  more  farms.  Cedar  RapldB 
City  Ky.  &  Lljrht  Co.  /*.  (;.  &  N.  W.  Ry.  Co.  250. 

It<M-o;:nitlon  as  trad(»  center  can  not  Justify  rates  which  result  in  undt 
ereiKM'.     Pa yne-( Gardner  Co.  i-.  L.  &  N.  R.  R.  Co.  038. 

TRANSFER. 

At  junction  i)olnts.  Memphis  Freight  Bureau  v.  Ft  S.  &  W.  R.  R. 
al.  1. 

Cott(Mi  seed  at  Hartford  to  the  Rock  Island  cars.  Merchants'  Freight 
of  Little  Ko^k,  Ark.,  r.  Midland  Valley  R.  R.  Co.  243. 

Hay  in  private  cars.     Ruttle  et  al.  r.  P.  M.  R.  R.  Co.  179. 

Ite  Rates,  I'ractices,  etc.,  of  Carriers  subject  to  the  Act,  212. 
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ULTRA  VIRES. 

Doctrine  as  related  to  railroad  liotelB»  etc,  not  pawed  opon*  Amerlotn 
Asphalt  Asso.  v.  Uintah  Ry.  Go.  106. 

UNDERCHARGE. 

Upon  discovery  that  shipments  have  through  mistake  been  moved  at  an 
unlawful  rate  the  carrier  should  forthwith  demand  and  the  shipper  forthwltli 
pay  the  difference  between  such  unlawful  rate  and  the  legal  rate  appUoable 
thereto.    Bovaird  Supply  Ck>.  v,  A^T.St  S.  F.  By.  Oow  et  aL  60. 

Alleged.    Hydraulic  Press  Brick  Ck>.  17.  A^  T.  ft  8.  F.  By.  CSo.  et  aL  842. 

UNIFORM  ACCOUNTS, 

System  recently  promulgated  under  statutory  authority.  Oattle  Balaenf 
Asso.  of  Texas  v.  M.,  K.  &  T.  Ry.  Co.  et  aL  418. 

UNIFORM  BILL  OF  LADING. 
Contains  certain  provisions  similar  to  Western  ClanUlcatlon.    In  re  Beleaaed 

Rates,  550. 

UNREASONABLE  RATES. 

The  preset  rate  of  $1.86  per  ton  on  shipm^its  of  slack  ooal  from  Weir  and 
Midway,  Kans.,  to  Goltry,  Okla.,  Is  unreasonable  and  should  not  eanseed  fL0O 
per  ton.    Haines  v.  C,  R.  I.  &  P.  Ry.  Ca  et  al.  214. 

Complaint  alleges  that  rates  charged  by  defendant  for  the  trantportatkn 
of  coal  from  Rock  Springs  and  Hanna,  Wyo.*  to  points  In  Nebraska  are  mirea- 
sonable.    Nebraska  State  Ry.  Commission  v.  U.  P.  B.  B.  Oow  848i 

The  rate  of  $4.50  per  ton  applying  on  lump  coal  from  BodL  Springs  and  $8.00 
per  ton  from  Hanna  to  points  in  Nebraska  on  the  line  of  defendant  between  the 
Nebraska- Wyoming  boundary  and  Grand  Idandt  Including  the  latter  point  and 
points  on  the  branch  line  from  Kearney  to  Callaway,  Nebr.,  are  nnjiist  and 
unreasonable.    Just  and  reasonable  rates  prescribed.    Id. 

The  rate  of  $3.32  per  ton  of  2,240  pounds  on  imported  Iron  psrrltes  In  carloads 
from  New  York  to  Detroit  is  now  and  was  during  the  time  it  was  in  effect 
unreasonable  and  unjust,  and  should  not  exceed  $2.81  per  ton.  Reparation 
awarded.    Detroit  Chemical  Works  v,  Erie  R.  R.  Co.  et  al.  363. 

A  rate  of  00  cents  per  100  pounds,  minimum  60,000  pounds,  for  the  trans- 
portation of  ground  iron  ore  from  Chicago  and  Chicago  points  to  Pacific  coast 
terminals  is  excessive,  and  should  not  exceed  60  cents  per  100  pounds.  Winters 
Metallic  Paint  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  400. 

Additional  charge  on  unreleased  shipment  of  20  per  cent  unreasonable.  In 
re  Released  Rates,  550. 

Advanced  rate  from  December,  1906,  to  February,  1907,  excessive.  Ocheltree 
Grain  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.  46. 

Advanced  rates  unreasonable  unless  B.  L.  includes  marine  insurance.  Wy- 
man,  Partridge  &  Co.  et  al.  r.  B.  &  M.  R.  R.  et  al.  258. 

Advances  condemned  as  unreasonable.  New  Albany  Furniture  Co.  y.  M.,  J. 
&  K.  C.  R.  R.  Co.  et  al.  594. 

Beer,  l*ueblo  to  Leadville,  45  cents.  Baer  Bros.  Mercantile  Co.  v.  Mo.  Pac 
Ry.  (^o.  et  al.  329. 

Brick,  Cheltenham,  Mo.,  to  New  Iberia,  La.  Hydraulic  Press  Brick  Co.  t?. 
St.  L.  &  S.  F,  R.  R.  Co.  et  al.  342. 

Broom  corn,  through  rates  unreasonable  as  for  as  they  exceed  locals. 
Coomes  &  McGraw  v.  C,  M.  &  St.  P.  Ry.  Co.  et  al.  192. 

Cattle,  Leon,  Kans.,  to  Chicago,  by  2i  cents  per  100  pounds.  Mortl  i;.  C*  M. 
&  St.  P.  Ry.  Co.  513. 
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Cattle  terminal  charge  above  $1  at  Chicago  Stock  Yards.  Cattle  Ri 
Asso.  of  Texas  r.  M.,  K.  &  T.  Ry.  Co.  et  al.  418. 

Colve,  (\  L.,  Trinidad  to  Ainarillo.  Amarillo  Gas  Co.  v.  A.,  T.  &  S.  F.  R 
et  al.  240. 

Cottonseed,  Fort  Smith  &  Western  R.  R.  to  Memphis,  through  rat 
Memphis  Freight  Bureau  v.  Ft.  S.  &  W.  R.  R.  Co.  et  al.  1. 

Cream,  Columbia.  Tenu.,  to  Jackson vllle.  Reynolds  v,  Sontbem  Elxprei 
536. 

Cross  ties  shipments,  Tennessee  to  Illinois  points.    Holcomb-Hayea  Ck>. 
Cent.  R.  R.  Co.  et  al.  16. 

Farm  machinery,  I>alla8  to  Kansas  City.  Minneapolis  Threshing  Machlx 
V.  C,  R.  I.  &  P.  Ry.  Co.  128. 

Flour,  Buffalo  to  New  York.    Banner  Milling  Co.  v,  N.  Y.  C.  &  H.  R. 
Co.  31. 

Glass  fruit  jars,  Greenfield,  Ind.,  to  Calico  Rock,  Ark. — ^local  rate  from 
unreasonable.    American  Grocer  Co.  t-.  P.,  C,  C.  &  St  L.  Ry.  Co.  et  al.  : 

Grain  and  products,  St.  Louis  to  Little  Rock.    Traffic  Bureau,  etc.,  of  St. 
r.  Mo.  Pac.  Ry.  Co.  et  al.  11. 

Hardwood  lumber.  Chicago  to  Pacific.  Burgess  et  al.  i;.  Transcontir 
Freight  Bureau  et  al.  6(58. 

Hardwood  lumber,  Memphis  to  New  Orleans.  Thompson  Lumber  Co.  et 
111.  Cent.  R.  R.  Co.  et  al.  657. 

Hay,  Kansas  City  to  Caite  Girardeau,  Mo.  North  Bros.  r.  St.  L.  &  S.  F. 
Co.  152. 

Iron  pyrites,  Baltimore  to  Detroit.  Detroit  Chemical  Works  v.  Nor.  Cenl 
Co.  et  al.  357. 

Multlgraphs,  double  first  class  under  Western  Classification.  Forest 
Freight  Bureau  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  205. 

Stable  manure,  Washington  to  Glendale,  Md.  White  Water  Farms  C 
P.,  B.  &  W.  R.  R.  Co.  526. 

Sugar,  New  Orleans  to  Gallatin,  Tenn.  Payne-Gardner  Go.  v,  h.  Sc  'S,  '. 
Co.  638. 

Walnut  lumber,  Oklahoma  City  to  Galveston  for  export  Miller  Watam 
r.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  43. 

Wire  brushes  and  brooms,  first  class.  Forest  City  £^l|^t  Bureau  i;. 
Arbor  R.  R.  Co.  et  al.  109. 

VALUE. 

In  determining  the  reasonableness  of  express  rates  but  little  reference  ci 
had  to  the  value  of  the  proi)erty  employed,  since  the  connection  betweei 
value  of  the  service  and  th(»  cost  of  the  property  employed  In  rendering  it  I 
slight.    Kindel  r.  Adams  Express  Co.  et  al.  475. 

Affecting  rates  east  and  wc^st.  Burgess  et  al.  v.  Transcontinental  Fr 
Buivau  et  a  I.  <M*».S. 

Brushes  per  cubic  fm»t.  Poorest  City  Freight  Bureau  v.  Ann  Arbor  R.  H 
et  al.  Vrx 

Charges  may  be  graduated  according  to  value.    In  re  Released  Rates,  66 

Relation  to  insurance.    Wyman,  Partridge  &  Co.  17.  B.  &  M.  R.  R.  et  al.  * 


VEGETABLES. 

Or(»on  Bay,  Wis.,  to  Washington,  Ohio. 
Co.  et  al.  *JS<5. 


liarsen  Canning  Cki.  i;.  0»  ft  N,  ¥7 
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VESTED  RIGHTS. 
Location  of  station.    Eddleman  et  aL  v.  Mid.  VaL  R.  R.  Ck>.  103. 

VOLUME  OF  TRAFFIC. 
Affecting  rates.    Borgess  et  al.  v.  Transccmtinental  Freight  Bureau  et  aL  688. 
Nebraska  State  Railway  Ck>mmi8Sion  v.  U.  P.  R^  R.  Go.  d49. 
Raven  Red  Asli  Coal  Co.  v.  N.  &  W.  By.  Co.  290. 
Reynolds  v.  Soutiiem  Express  Co.  536. 
Wyman,  Partridge  &  Co.  v.  B.  &  M.  R.  R.  et  al.  258. 

WAGON  HAUL. 

Interstate  transportation  by.    American  Asphalt  Asso.  i?.  Uintah  Ry.  Co.  196. 

WATER  COMPETITION. 

Affecting  import  rates.  Pittsburg  Plate  Glass  Co.  v.  P.,  C^  C  ft  St  lb  By. 
Co.  et  al.  87. 

Determining  transcontinental  rail  rates.  MerchantiEC  Trafllc  Assn.  v.  N.  Y., 
N.  H.  &  H.  R.  R.  Co.  et  al.  225. 

Lake  rates;  influence  on  rates  from  Memphis  difficult  to  see.  New  Albany 
Furniture  Co.  v.  M.,  J.  &  K.  C.  R.  R.  Co.  et  al.  594. 

Mississippi.    Payne-Gardner  Co.  v.  L.  &  N.  R.  R.  Co.  688. 

Profoundly  influences  rates  from  east  of  the  Missouri  River  to  tiie  Plactflc 
coast.    Burgess  et  al.  v.  Transcontinental  Freight  Bureau  et  aL  668. 

WEAK  LINES. 

Defendant  Fort  Smith  and  Western  Railroad  is  a  comparatively  new  road 
which  runs  through  a  comparatively  undeveloped  territory.  It  has  been  oper- 
ated nt  a  loss  each  year,  and  has  not  sufficient  equipment  to  warrant  It  In 
permitting  its  cars  to  go  off  its  Ihie  with  through  shipments.  It  declares  that 
it  is  and  has  been  willing  to  establish  tlirough  route  and  Joint  rates  to  Mem- 
phis if  it  could  have  divisions  of  such  rates  equal  to  Its  local  rates  and  oonld 
secure  cars  for  such  shipments  from  connecting  carriers.  It  has  secured  con- 
currence from  two  connecting  carriers  in  Joint  tariff  which  provides  for  load- 
ing in  connecting  carriers'  cars.  Memphis  Freight  Bureau  v.  Ft  S.  &  W.  R.  R. 
Co.  et  111.  1. 

Road  constructed  for  special  purpose.  American  Asphalt  Asso.  t?.  Uintah 
Ry.  Co.  196. 

Cellar  Kapids  &  Iowa  City  Ry.  &  L.  Co.  v.  C.  &  N.  W.  Ry,  Co.  250. 

WEIGHTS. 

Defendant  carrier  ordered  to  desist  and  refrain  from  showing  purported 
weiplits  uiion  its  billing  until  such  weights  shall  have  been  ascertained  either 
l)y  wei^hinj?  or  by  some  fair  method  of  computation  from  cubic  contents. 
Koniona  Oolitic  Stone  Co.  f.  Vandalia  R.  R.  Co.  115. 

Dtvision  of  tlie  Commission  in  the  similar  case  of  Romona  Oolitic  Stone 
Company  r.  Vandalia  R.  R.  Co.,  13  I.  C.  C.  Rep.,  115,  adhered  to,  and  defendant 
carrier  ordennl  to  desist  and  refrain  from  showing  purported  weights  upon  its 
Mlllnj:  until  such  weights  shall  have  been  ascertained  either  by  weighing  or  by 
some  fair  method  of  computation  from  cubic  contents.  Romona  Oolitic  Stone 
Co.  r.  C,  I.  &  L.  Ry.  Co.  560. 

Defendants'  rule  of  assessing  charges  on  the  weight  of  Imnanas  at  point 
of  origin  instead  of  on  the  weight  of  the  fruit  at  destination  is  not,  under  the 
circumstances  of  the  case,  unjust  and  unreasonable.  Topeka  Banana  Dealers* 
Asso.  et  al.  r.  St.  L.  &  S.  V.  R.  R.  Co.  et  al.  C20. 
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Conipanitive,  coal  aud  coke.  Amarillo  Gas  Ck).  v.  A.,  T.  &  S.  F.  Ry. 
et  nl.  240. 

Cream  and  ice  in  ex])rcH8  packages.     Reynolds  v.  Soutbeni  Express  Ck>. 

Error  in  billing.    White  Waters  Farms  Co.  v.  P..  B.  &  W.  H.  R.  Co.  626. 

Estiniate<l  often  iiermissible.  Ga.  Rough  &  Cut  Stone  Co.  v.  Ga.  R.  R. 
et  al.  401. 

Fish  and  ice  for  express  shipments.    Bannon  v.  Southern  Express  Co.  51 

Forest  iuml>er  i>er  1,000  feet  Burgess  et  al.  v.  Transcontinental  Prel 
Bureau  et  al.  008. 

Hogs  C.  L.  for  single  and  double-deck  cars.  Frye  &  Bruhn  et  al.  v.  N.  P. 
Co.  et  al.  501. 

Stenciled  on  freight  car  less  than  actuaL  Hydraulic  Precw  Brick  CJo 
St.  L.  &  S.  F.  R.  R.  Co.  et  al.  342. 

W^HARF  FACILITIES. 

Charges  at  New  Orleans  on  Imnanas.  Topeka  Banana  Dealers'  Abso 
St.  L.  &  S.  F.  R.  R.  Co.  et  al.  620. 

Michigan  fruit.    Benton  Transit  Co.  i\  B.  H.-St.  J.  Ry.  &  L.  Co.  542. 

New  OrJeand.    Thompson  Lumber  Co.  et  al.  v,  HI.  Cent.  R.  R.  Co.  et  aL  66 

WHEAT. 

Rates  on.    Banner  Milling  Co.  r.  N.  Y.  C.  &  H.  R.  R.  R.  Ca  81. 
Marshall  Michel  Grain  Co.  v.  Mo.  Pac.  Ry.  Co.  506. 
Washburn-Crosby  Co.  r.  Pa.  R.  R.  Co.  40. 

WIRE  BRUSHES. 

First-class  unreasonable.  Forest  City  Freight  Bureau  v.  Ann  Arbor  R.  R. 
et  al.  109. 

WIRE  COAT  HOOKS. 
Rates  on.    Forest  City  Freight  Bureau  v.  Ann  Arbor  R.  R.  Co.  et  aU  118. 

WOOD. 
Rates  on.     Wellington  et  al.  v.  St.  L.  &  S.  F.  R.  R.  Co.  534. 

ZONE  RATES. 

Groups  for  Wyoming  coal.  Nebraska  State  Railway  Comniiasion  v.  U.  P. 
R.  Co.  349. 
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